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OFFICERS OF THE COURT DURING THE PERIOD OF 
THESE REPORTS. 


Hon. Anprew A. Bruce, Chief Justice. 
Hon. A. M. Curistianson, Judge. 
Hon. Lutuer E. Brepzerz, Judge. 
Hon. Ricnarp H. Gracez, Judge. 
Hon. Jams E. Rostinson, Judge. 


Lipsy, Reporter. 


H. A. 
J. H. Newron, Clerk. 
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PRESENT JUDGES OF THE DISTRICT COURTS. 


District No. One, District No. Two, 
Hon. Cuartzes M. Coorzy. Hon. Cuarrzs W. Borrz. 
District No. Three, District No. Four, 
Hon. A. T. Corz.? Hon. Franx P. Aten. 
District No. Five, District No. Six, 
Hon. J. A. Correy. : Hon. W. L. Nuersstex. 
District No. Seven, District No. Eight, 
Hon. W. J. KNEeEsuaw. Hon. K. E. Lzieuron. 
District No. Nine, District No. Ten, 
Hon. A. G. Bure. Hon. W. C. Crawrorp. 
District No. Eleven, District No. Twelve, 
Hon. Franx Fisx. : Hon. James M. Hanuezy. 


OFFICERS OF THE BAR ASSOCIATION. 


Hon. Freep T. Curnsert, President, Devils Lake, N. D. 
Hon. T. D. Caszy, Vice President, Dickinson, N. D. 
Hon. Oscar J. Srxer, Secretary and Treasurer, Jamestown, N. D. 


Elected at the 1916 general election to succeed: 
1 Hon. Charles A. Pollock. 


CONSTITUTION OF NORTH DAKOTA. 


Sec. 101. Where a judgment or decree is reversed or confirmed 
by the Supreme Court, every point fairly arising upon the record of 
the case shall be considered and decided, and the reason therefor shall 
be concisely stated in writing, signed by the judges concurring, filed 
in the office of the Clerk of the Supreme Court, and preserved with a 
record of the case. Any judge dissenting therefrom may give the 
reasons for his dissent in writing over his signature. 

Sec. 102. It shall be the duty of the court to prepare a ssilabas 
of the points adjudicated in each case, which shall be concurred in by 
a majority of the judges thereof, and it shall be prefixed to the pub- 


lished reports of the case. 
vi 





COUNTY COURTS. 


In general, the county courts (so designated by the Constitution) 
are the same as the probate courts of other states. 


CoNSTITUTIONAL PROVISIONS. 


Szo. 110. There shall be established in each county a county court, 
which shall be a court of record open at all times and holden by one 
judge, elected by the electors of the county, and whose term of office 
shall be two years. 

Seo. 111. The county court shall have exclusive original jurisdic- 
tion in probate and testamentary matters, the appointment of admin- 
istrators and guardians, the settlement of the accounts of executors, ad- 
ministrators and guardians, the sale of lands by executors, administra- 
tors, and guardians, and such other probate jurisdiction as may be con- 
ferred by law; provided, that whenever the voters of any county having 
a population of two thousand or over shall decide by a majority vote 
that they desire the jurisdiction of said court increased above that 
limited by this Constitution, then said county court shall have con- 
current jurisdiction with the district courts in all civil actions where 
the amount in controversy does not exceed one thousand dollars, and 
in al] criminal actions below the grade of felony, and in case it is 
decided by the voters of any county to so increase the jurisdiction of 
said county court, the jurisdiction in cases of misdemeanors arising 
under state laws which may have been conferred upon police magis- 
trates shall cease. The qualifications of the judge of the county conrt 
in counties where the jurisdiction of said court shall have been in- 
creased shall be the same as those of the district judge, except that he 
shall be a resident of the county at the time of his election, and said 
county judge shall receive such salary for his services as may be pro- 


vided by law. In case the voters of any county decide to increase the 
vii 


jurisdiction of said county courts, then such jurisdiction as thus in- 
creased shall remain until otherwise provided by law. 


SratuTrory Provisions. 


Increased Jurisdiction: Procedure. The rules of practice obtain- 
ing in county courts having increased jurisdiction are substantially the 
same as in the district courts of the state. 

Appeals. Appeals from the decisions and judgments of such county 
courts may be taken direct to the supreme court. 

The following named counties now have increased jurisdiction: 
Benson; Bowman; Cass; Dickey; La Moure; Ransom; Renville; 
Stutsman; Ward; Wells. 
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FIRST INTERNATIONAL BANK of Esmond, North Dakota, v. 
GEO. H. DAVIDSON and William Braithwait. 


(161 N. W. 281.) 


Defense — answer — sufficient to inform plaintiff of — trial — other defense 
— relied upon — plaintiff unable to meet — surprise. 

1. Where an answer fairly apprises a plaintiff that a certain defense will be 
made, and upon the trial another defense is mainly relied upon, which plaintiff 
is unable to meet, the circumstances warrant the trial court in holding that 
plaintiff is taken by surprise. 

New trial — newly discovered evidence — ground for — witness who was 
present in court — former trial. 


2. The newly discovered evidence presented as a ground for new trial may be 
that of witnesses who were present in court. 


New trial—order granting — reversed —court not so inclined — discretion 
— abuse of. 
3. This court is reluctant to reverse orders granting new trials, and will only 
do so where abuse of discretion is clearly shown. 
Discretion — abuse of — new trial — record. 
4. Record examined and held that abuse of discretion is not shown. 


Opinion filed January 16, 1917. Rehearing denied February 8, 1917. 


Appeal from the District Court of Benson County, C. W. Buttz, J. 


Affirmed. 
36 N. D.—1. 


2 36 NORTH DAKOTA REPORTS 


Asa J. Styles, for appellants. 

Accident or surprise under our statute is an entirely separate ground 
for new trial, distinct from newly discovered evidence, and there seems 
to be no showing of such alleged accident or surprise. Josephson v. 
Sigfusson, 13 N. D. 317, 100 N. W. 703. 

Where a litigant claims on trial to be taken by surprise his remedy 
is by motion for continuance. He must be blameless himself. Ibid. 

The court abused its discretion in granting a new trial. Seymour v. 
Davies, 32 N. D. 514, 156 N. W. 112. 

On the question of newly discovered evidence, there is no showing of 
diligence of any kind or degree. Heyrock v. McKenzie, 8 N. D. 602, 
80 N. W. 762; McGregor v. Great Northern R. Co. 31 N. D. 492, 154 
N. W. 261; Josephson v. Sigfusson, supra. 

Torger Sinness and Clyde Duffy, for respondent. 

Where the applicant for a new trial was surprised by evidence offered’ 
by his adversary, then knew of no evidence to refute it, he cannot be 
charged with negligence in not having produced at the trial, evidence 
of that character, since discovered. The evidence of which complaint - 
is made was not anticipated, because not pertinent to the issues then 
made in the case. 29 Cyc. 895. 

It is the general rule that a motion for a new trial, upon newly dis- 
covered evidence, or accident or surprise, 1s addressed to the discretion 
of the court, and the order granting a new trial will only be reversed 
for clear abuse of such discretion. Patch v. Northern P. R. Co. 5 N. 
D. 55, 638 N. W. 207; Gull River Lumber Co. v. Osbrone McMillan 
Elevator Co. 6 N. D. 276, 69 N. W. 691; Ross v. Robertson, 12 N. D. 
27, 94 N. W. 765; Pengilly v. J. I. Case Threshing Mach. Co. 11 N. 
D. 249, 91 N. W. 63, 12 Am. Neg. Rep. 619; Citizens Bank v. Schultz, 
21 N. D. 551, 182 N. W. 184; Malmstad v. McHenry Teleph. Co. 29 
N. D. 21, 149 N. W. 690; Aylmer v. Adams, 30 N. D. 514, 153 N. W. 
419; St. Anthony & D. Elevator Co. v. Martineau, 30 N. D. 425, 153 N. 
W. 416; Seymour v. Davies, 32 N. D. 504, 156 N. W. 112; Nelson v.’ 
Squire, 32 N. D. 479, 155 N. W. 1090; Dobberstein v. Emmet County, 
— Towa, —, 155 N. W. 815. 

But the order granting a new trial can be sustained on other grounds. 
The answer only prayed for a dismissal of the action. There appellants 
were not entitled to either a return of the property or an alternative 
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money judgment. Comp. Laws 1913, § 7635, { 3; Peck v. Bonebright, 
75 Iowa, 98, 1 L.R.A. 155, 39 N. W. 213; Doyle v. Dixon, 97 Mass. 
208, 93 Am. Dec. 80; Dunning v. Crofutt, 81 Conn. 101, 70 Atl. 630, 
14 Ann. Cas. 337. 

If a special verdict fails to find material facts within the issue which 
were established by the evidence, the remedy is not by a motion to co- 
erce the jury into making such a finding, bu: by motion for new trial 
by the aggrieved party. Pittsburgh, C. C. & St. L. R. Co. v. Mont- 
gomery, 152 Ind. 1, 69 L.R.A. 875, 71 Am. St. Rep. 301, 49 N. E. 
582. 

Where plaintiff recovers on a different cause of action from that set 
out in the complaint, the verdict and judgment are contrary to law, and 
a new trial should be awarded. Montezuma vy. Wilson, 82 Ga. 206, 
14 Am. St. Rep. 150, 9 S. E. 17; Floody v. Great Northern R. Co. 102 
Minn. 81, 13 L.R.A.(N.S.) 1196, 112 N. W. 875. 


Brrvzett, J. Plaintiff and respondent asserted a right to the pos- 
session of a certain mare and colt as mortgagees of one John Richter. 
Defendants and appellants claimed the right to possession of the same 
mare and colt under a subsequent mortgage. Plaintiff’s action was ac- 
companied by claim and delivery proceedings under which the poses- 
sion of the mare and colt was taken from defendants. Separate an- 
swers were interposed upon behalf of the defendants, which would 
reasonably apprise the plaintiff that defendants would raise a question 
as to whether plaintiff’s and defendants’ mortgages covered the same 
property. In the plaintiffs mortgage the property was described as 
“one iron gray mare . . . called Doll.” Defendants claimed the 
property taken under a description referring to her as “a dapple 
gray.” The case was tried before a jury and a verdict returned for the 
defendants, the jury finding that defendants were entitled to a return 
of the mare and colt described in the complaint, and, in case a return 
could not be had, that defendants should recover from the plaintiff 
the full value of the animals, namely, $200. A motion for a new 
trial was made in the court below, based upon the statement of the 
case and upon the grounds of surprise and newly discovered evi- 
dence. The motion was supported by affidavits of Torger Sinness, 
plaintiff's attorney, and by John Duffy and Matthew Duffy, two of 
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plaintiff’s witnesses. These affidavits set forth the circumstances show- 
ing the plaintiff’s surprise and also the newly discovered evidence. 
The trial court granted a new trial mainly upon the grounds of sur- 
prise and newly discovered evidence. From the order granting a new 
trial the defendants appeal to this court. The question to be decided 
upon this appeal is whether or not the trial court abused its discretion 
in granting the new trial. 

We are aware of appellants’ contention that certain errors in the 
verdict should have been corrected without a new trial. These errors 
consist in giving the defendants a verdict in excess of their special 
property as mortgagees, and in finding in favor of Braithwait as well 
as in favor of Davidson in the absence of proof of any property interest 
in Braithwait. If, however, there was ample support for an order 
granting a new trial, based upon the grounds of surprise and newly 
discovered evidence, the order of the trial court should be affirmed, 
regardless of the fact that other errors might have been corrected with- 
out a new trial. 

The answer interposed on behalf of defendant Davidson contains 
this paragraph: 

“Defendant further alleges that the mare attempted to be described 
in the complaint is a dapple gray, and not an iron gray, and alleges 
that this defendant has a valid chattel mortgage upon the same, correct- 
Jy describing her as a dapple gray mare, duly witnessed and filed, and 
that under and by virtue of same this defendant was rightfully in 
possession of same. . . .” Plaintiff would have inferred from 
this answer that the main issue would be as to whether or not its mort- 
gage covered the mare which it had taken from Davidson, and that this 
issue would probably turn upon the description. Subsequent facts, as 
shown by the defendants’ own witnesses, demonstrate that the plaintiff 
was justified in this assumption, for it clearly appears from such testi- 
mony that the only gray mare that would at all answer the description . 
- employed in plaintiff’s mortgage was the mare which plaintiff claimed. 
Upon the trial plaintiff attempted to establish that the mare it had 
taken in the claim and delivery proceedings was the one described in 
its mortgage. Defendants, by three witnesses, established that John 
Richter, the mortgagor, had been the owner of an iron gray mare named 
Doll, which had died in the year 1908, two or three years before the 
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mortgage was given to the plaintiff, and that the mare which the 
plaintiff had taken belonged to Martin Richter, a son of John Richter; 
that Martin Richter had consented to his father’s mortgaging the same 
to Davidson, and that he never had consented to the plaintiff’s mort- 
gage. This testimony raised an issue that was apparently quite dif- 
ferent from the isssue that one would anticipate from a fair construc- 
tion of the answer. Appellants’ own witnesses testify that the mare 
upon which it is claimed the plaintiff held a mortgage had died long 
before the mortgage was given. Since one of the gray mares was long 
since dead, and since there was but one living that answered the de- 
scription, we do not see how appellants can reasonably contend that 
John Richter did not intend to mortgage to the plaintiff the mare which 
the plaintiff has taken. Certainly we will not attribute to John 
Richter an intention to mortgage the dead mare. In this situation, 
the issue does not resolve itself into a question of identity, but into a 
question of the ownership of the mare which plaintiff has seized. The 
question is, Is she the mare of John Richter, or of his son, Martin 
Richter? Plaintiff had no occasion to anticipate this issue, and the 
plaintiffs attorney in his affidavit states his surprise and his inability 
to meet the issue at the time. We think that he made a proper appeal 
to the discretion of the trial court for the granting of a new trial. 

It is contended that, as the witnesses by whose testimony the plain- 
tiff proposed to meet the issue of the ownership of the mare in question 
were in court during the trial, the plaintiff’s attorney should have dis- 
covered what their testimony would be. What constitutes due dili- 
gence on the part of counsel in the circumstances was a proper ques- 
tion for the consideration of the trial court; and in view of the fact 
that the case was tried and sent to the jury without any adjournment, 
we cannot say that the trial court abused its discretion in determining 
that question favorably to the respondent. Defendants must have 
been cognizant of the nature of the defense that would be made long 
before the trial, and had the defense been fairly stated instead of hav- 
ing been stated in a manner wholly misleading, much of the appellants’ 
complaint against the granting of the motion for a new trial would 
come with better grace. 

The question of the proper exercise of discretion in granting new 
trials on grounds of newly discovered evidence is so fully covered in 
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the opinion written by Mr. Justice Christianson, in the case of 
Aylmer v. Adams, 30 N. D. 514, 153 N. W. 419, that it is not neces- 
sary to enter into an extended discussion upon this appeal. We will 
only reiterate the underlying principles of this decision, which are 
that the appellate court will not interfere unless a manifest abuse of 
discretion is shown, and that the appellate court is much more re- 
luctant to interfere in a case where a new trial has been granted than 
where it has been denied. We are satisfied that it has not been 
demonstrated that the trial court abused its discretion in granting a 
new trial, and the order appealed from is affirmed. 


ANDREW SCHWAHN v. THE DISTRICT COURT, NINTH 
JUDICIAL DISTRICT WITHIN AND FOR THE COUNTY 
OF PIERCE, NORTH DAKOTA, Hon. A. G. Burr, Judge 
of said Court, George Watson as Clerk of said Court, Martin 
Topness as Sheriff in and for said Pierce County, North Dakota, 
and Lizzie Schwahn. 


(161 N. W. 556.) 


Prisoner — money brought by — to jail — fine — to pay — tender or pay- 
ment — before made—-money claimed by wife—threats and fraud — 
obtaind by — sheriff — collusion of — trial judge — money to be held 
by clerk — order — no right to make. . 

Where money is brought by a prisoner to a jail with which to pay a fine, 
but before any tender or payment thereof such money is claimed by his wife, 
who informally asserts that it was obtained from her by threats and fraud and 
with the collusion of the sheriff, the trial judge has, in the absence of proper 
legal proceedings, no right to order the money taken from him and to be held 
by the clerk pending the controversy. 


Opinion filed February 15, 1917. 





Note.—On liability of officer who turns over articles taken from prisoner to a 
third person in recognition of the latter’s adverse claim, see brief discussion in note 
in 19 L.R.A.(N.S.) 833, from which it appears that there is very little authority 
upon the question. 


SCHWAHN yv. DISTRICT COURT, Zz 


Application for a writ of certiorari, 
Restitution granted. 


Statement of facts by Brucz, Ch. J. 

This is an application for a writ of certiorari directed to the 
district court of the Ninth Judicial District and the presiding judge, 
clerk, and sheriff thereof, and to Lizzie Schwahn, the wife of the pe- 
titioner. It alleges that on or about the 20th day of January, 1907, 
the petitioner was convicted of assault and battery upon his wife, and 
was sentenced to an imprisonment for a period of thirty days in the 
county jail of Pierce county, and to pay a fine of $100 and the costs 
of the action, in all the sum of $180, and in default of the payment 
of such sum to be imprisoned for an additional period of sixty days. 
It then alleges that during all of such time the petitioner was the owner 
of and in possession of the sum of $330, which was in the actual 
custody and possession and control of his wife, the defendant Lizzie 
Schwahn, the money having been delivered to her for safe-keeping 
and return to the petitioner. It then alleges that after the aforesaid- 
mentioned sentence and judgment the petitioner, being desirous of 
obtaining the money to pay the fine and costs, requested the deputy 
sheriff to come with him to his home in Rugby in order that he might 
get the money from his wife; that the sheriff did so, and that on 
demand the money was delivered over to him, the sheriff taking no part 
‘in the proceedings but to accompany the prisoner; that neither the 
deputy sheriff nor the petitioner made any threats whatever, but that 
petitioner informed his wife that he must have the money for the 
‘purposes mentioned, and that the petitioner returned to the jail with 
the money in his pocket. 


The petition then alleges that at 5 o’clock on the evening of the 
20th of January, without any action or proceedings whatsoever, he 
was taken from the jail to the courtrooms without being given an 
opportunity to consult his attorney, and the following proceedings were 
had: 

The Court: Make this record. The state’s attorney has brought 
the complaining witness in this case into court, on the statement that 
the defendant and the sheriff came to her place and by threats and 
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intimidations compelled her to turn over $180 in money that belonged 
to her, in order to apply it on his fine and costs. The court will not, 
at the present time, pass upon that proposition whatsoever. The de- 
fendant will turn the money over to the clerk now. 

Mr. Schwahn: It is in my suit case over in the jail. 

The Court: Mr. Sheriff see that the money is turned over to the 
clerk and the clerk will hold the money pending a determination as to 
who is really the owner of that money. The clerk will not apply it on 
the fine and costs. The complaining witness will be required, of course, 
to show that this is her money; and it must be determined within thirty 
days, in order that if it turn out to be defendant’s money he will not 
need to be imprisoned longer. I will hold the matter in abeyance until 
this matter is determined. | 

Mr. Campbell: I don’t think your honor has any jurisdiction to 
have the money turned over. 

The Court: If her statements be correct I wont permit any officer 
of the court to be so used; if not, it may be perfectly proper. The 
court has full power to see that the officers are not so used, if it is 
illegitimate; if it is not, all right. I will hold the matter in abeyance 
until that is determined. 


The record above given, the petitioner alleges, is a true and correct 
transcript of the shorthand notes and record of the proceedings then 
and there made and taken by the official stenographer, and that in pursu- 
ance thereof the sheriff took from the petitioner and the petitioner 
then and there delivered over to said sheriff the said $180, and that 
the petitioner is informed and believes that the said sum is now in 
possession of the said court. The petitioner then complains that these 
proceedings did not constitute due process of law; that they were in 
excess of the authority of the district court and constituted a usurpa- 
tion of power. He therefore prays for a writ of certiorari, that the 
record and proceeding be certified to this court, that the pretended order 
be set aside, and that the clerk of the court be required to apply the 
money on the payment of this fine. 


Campbell & Jongewaard, for petitioner. 
William Langer, Attorney General, H. B. Senn, State’s Attorney, 
and I. R. Nostdal, for respondent. 
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Bruce, Ch. J. (after stating the facts as above). This case seems 
to be settled by the decision in State ex rel. Enderlin State Bank v. 
Rose, 4 N. D. 319, 26 L.R.A. 598, 58 N. W. 514. 

Although on the writ of certiorari we are confined to a consideration 
of the record that is before us, and from that record we are unable to 
determine the right to the money as between the husband and wife, 
it is nevertheless clear that the action of the district judge was irregular 
and in excess of his jurisdiction. The money, therefore, should be 
returned to the petitioner, and the right of the husband and wife thereto 
left to be settled between them. The relief prayed for by the petition, 
therefore, will be granted, in so far as the return of the money is con- 
cerned. Whether it should be accepted in payment of the fine, how- | 
ever, 18 left for future determination and will depend upon a proper 
and legal determination of the title thereto. 


Roszrnson, J., dissents. 


G. H. STAVENS v. THE NATIONAL ELEVATOR COMPANY, 
a Corporation. 


(161 N. W. 558.) 


Action — triable to jury — tried to court — findings of fact — presumed to 
be correct — evidence — preponderance. 
3. Where an action properly triable to a jury is tried to the court without 
a jury, the findings of fact are presumed to be correct, and will not be disturbed 
on appeal unless shown to be clearly opposed to the preponderance of the evi- 
dence. 


Cropper’s contract — title to grain — reserved in landowner — division — 
lessee — sells and delivers his share — innocent purchaser — conversion 
— suit for — by landowner — parties — rights of — equitable principles 
~ interest in grain. 

2. Where a cropper’s contract reserves title to all crops in the landowner 
until a division of such crops is made, and the lessee, prior to such division, 
sells and delivers to an innocent purchaser grain which would belong to such 
lessee as his share upon a division of such crops, and the owner of the land, 
basing his claim of ownership upon the reservation of title provided in the 
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contract, sues the purchaser for conversion, the right of the parties to such 
action must be determined on equitable principles, and the landowner is 
entitled to recover such amount only as will compensate him for the amount 
of his actual interest in such grain. 


Opinion filed January 20, 1917. 


From a judgment of the District Court of Traill County, Pollock, J., 
plaintiff appeals. 

Affirmed. 

Chas. A. Lyche and F. W. Ames, for appellant. 

Where the plaintiff’s right to recover is contested by defendant upon 
a claim of superior right, defendant cannot set up a want of demand as 
a reason for his failure to surrender. 

If he desires to rely upon the omission to make demand, he should 
show a willingness to surrender upon proper demand. Myrick v. Bill, 
3 Dak. 284, 17 N. W. 268; Raper v. Harrison, 37 Kan. 243, 15 Pace. 
219; Breitenwischer v. Clough, 111 Mich. 6, 66 Am. St. Rep. 372, 69 
N, W. 88 ; Thompson v. Thompson, 11 N. D. 208, 91 N. W. 44, ad 
cases cited’ Consolidated Land & Irrig. Co. v. Hawley, 7 S. D. 229, 63 
N. W. 904. 

The reason why a demand is necessary when a person has come into 
possession of a chattel lawfully and continues to hold it is because, 
until he refuses to deliver, there is no conversion. Sylvester v. Craig, 
18 Colo. 44, 31 Pac. 8387; Kendrick v. Beard, 90 Mich. 589, 51 N. W. 
645; Proctor v. Tilton, 65 N. H. 3, 17 Atl. 688; McFadden v. Thorpe 
Elevator Co. 18 N. D. 938, 118 N. W. 242. 

It is not necessary to adhere to any particular form of demand, or 
manner of making it, provided it clearly notifies the party on whom 
demand is made of just what goods are demanded. First Nat. Bank 
v. Minneapolis & N. Elevator Co. 11 N. D. 280, 91 N. W. 436; Rice 
v. Yocum, 155 Pa. 538, 26 Atl. 698. 

Demand for payment of property alleged to have been converted 
is sufficient. La Place v. Aupoix, 1 Johns. Cas. 406; Guthrie v. Olson, 
44 Minn. 404, 46 N. W. 853. 

Conclusions must be based upon and sustained by the findings of 
fact, and cannot be employed to supply defects or omissions in the find- 
ings of fact. 38 Cyc. 1978, and eases cited. 
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H. A. Inbby, for respondent. 

In an action against an elevator company for conversion of grain 
which was taken in and paid for in the usual and ordinary course of 
its business, and without notice of any claim by a third person, a demand 
for the grain is necessary before the commencement of the action. 
Towne v. St. Anthony & D. Elevator Co. 8 N. D. 205, 77 N. W. 608; 
First Nat. Bank v. Minneapolis & N. Elevator Co. 11 N. D. 287, 91 N. 
W. 436; Best v. Muir, 8 N. D. 44, 73 Am. St. Rep. 742, 77 N. W. 95; 
Plano Mfg. Co. v. Northern P. Elevator Co. 51 Minn. 167, 53 N. W. 
202; Gillet v. Roberts, 57 N. Y. 28; Citizens Nat. Bank v. Osborne- 
MeMillan Elevator Co. 21 N. D. 335, 181 N. W. 266, and cases cited ; 
Sanford v. Duluth & D. Elevator Co. 2 N. D. 6, 48 N. W. 484; 
Richmire v. Andrews & G. Elevator Co. 11 N. D. 453, 92 N. W. 819. 

In such cases the filing of a general denial by way of answer is not 
to assert a superior right to the grain. Such answer simply challenges 
plaintiff to prove the allegations of his complaint. Ely v. Ehle, 3 
N. Y. 506; Barrett v. Warren, 3 Hill, 348; Abernathy v. Wheeler, 92 
Ky. 320, 36 Am. St. Rep. 595, 17 S. W. 858; Parker v. Middlebrook, 
24 Conn. 207; Hovey v. Bromley, 85 Hun, 540, 33 N. Y. Supp. 400; 
Valentine v. Duff, 7 Ind. App. 196, 33 N. E. 529, 34 N. E. 453; Salt 
Springs Nat. Bank v. Wheeler, 48 N. Y. 492, 8 Am. Rep. 564; Sanford 
v. Duluth & D. Elevator Co. 2 N. D.13, 48 N. W. 484; Bigelow, Lead. 
Cas. in Torts, 446. 

The theory of the trial in the lower court, as adopted by both counsel 
and court, cannot be changed on appeal, but it must be preserved and 
followed. The plaintiff proceeded throughout the trial upon the theory 
that a demand for the grain was necessary, and he will not be permitted 
to say in the appellate court that no demand was necessary. McCabe 
v. NesNoyers, 20 S. D. 581, 108 N. W. 341; De Laney v. Western 
Stock Co. 19 N. D. 630, 125 N. W. 499, and cases there cited; Hatcher 
v. Northwestern Nat. Ins. Co. 106 C. C. A. 225, 184 Fed. 23; Houghton 
Implement Co. v. Vavrowski, 19 N. D. 594, 125 N. W. 1024; Poirier 
Mfg. Co. v. Kitts, 18 N. D. 556, 120 N. W. 558; Kepner v. Ford, 
16 N. D. 50, 111 N. W. 619; Casey v. First Bank, 20 N. D. 211, 126 
N. W. 1011, and cases there cited; Fifer v. Fifer, 138 N. D. 20, 99 N. 
W. 763; 3 Cyc. 243. 

Plaintiff had ample opportunity to timely notify defendant of his 
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claim and to save all parties from loss or litigation, but he failed to do 
so, and by his silence he waived any rights he had to the grain. 
Houghton Implement Co. v. Vavrowski, 19 N. D. 594, 125 N. W. 
1024; Livingston v. Stevens, 122 Iowa, 62, 94 N. W. 925; Farr v. 
Semmler, 24 S. D. 290, 123 N. W. 835; Kenny v. McKenzie, 25 S. D. 
485, 49 L.R.A.(N.S.) 775, 127 N. W. 597; Parliman v. Young, 2 
Dak. 175, 4 N. W. 139, 711; Eickelberg v. Soper, 1S. D. 563, 47 N. 
W. 953; Burke v. Utah Nat. Bank, 47 Neb. 247, 66 N. W. 295; 
Keeney v. Fargo, 14 N. D. 419, 105 N. W. 93. 

The failure of a person to speak and to act when he should forbids and 
precludes him to do so when he would. Branthover v. Monarch Elevator 
Co. 33 N. D. 454, 156 N. W. 927; Moline Plow Co. v. Gilbert, 3 Dak. 
239, 15 N. W. 1; 2d Pom. Eq. Jur. 499, 500; Cholmondely v. Clinton, 
2 Meriv. 361, 35 Eng. Reprint, 905, 16 Revised Rep. 167; Honner v. 
Morton, 3 Rus. Ch. 65, 38 Eng. Reprint, 500, 27 Revised Rep. 15; 
Selsey v. Rhoades, 1 Bligh. N. R. 1, 4 Eng. Reprint, 774, 30 Revised 
Rep. 1; Vigers v. Pike, 8 Clark & F. 650, 8 Eng. Reprint, 220; Odlin 
v. Gove, 41 N. H. 465, 77 Am. Dec. 773; Bassett v. Salisbury Mfg. Co. 
47 N. H. 489; Bigelow, Estoppel, 5th ed. pp. 588, 589, 595-651. 

The findings of fact are conclusive upon the parties, the same as 
would be the verdict of a jury, and in such cases the appellate court 
will not weigh the evidence, but will presume that the findings are cor- 
rect. F. A. Patrick & Co. v. Austin, 20 N. D. 261, 127 N. W. 109; 
Nilson v. Horton, 19 N. D. 187, 123 N. W. 397; Casey v. First Bank, 
20 N. D. 211, 126 N. W. 1011; Acton v. Fargo & M. Street R. Co. 20 
N. D. 434, 129 N. W. 225; Heffernan v. O'Neill, 1 Neb. (Unof.) 
363, 96 N. W. 244; Caledonia Gold Min. Co. v. Noonan, 3 Dak. 189, 
14 N. W. 426, 121 U. S. 393, 30 L. ed. 1061, 7 Sup. Ct. Rep. 911; 
Pierce v. Manning, 2 8. D. 517, 51 N. W. 332; Jasper v. Hazen, 4 
N. D. 1, 23 L.R.A. 58, 58 N. W. 454; Phillip Best Brewing Co. v. 
Pillsbury & N. Elevator Co. 5 Dak. 62, 37 N. W. 763; Smith v. Tosini, 
1S. D. 641, 48 N. W. 299; Paddock v. Balgord, 2 8. D. 103, 48 N. W. 
840; Cannon v. Deming, 3 S. D. 431, 53 N. W. 863; Duggan v. Davev, 
4 Dak. 110, 26 N. W. 887, 17 Mor. Min. Rep. 59; State ex rel. Morrill 
v. Massey, 10 N. D. 154, 86 N. W. 225; Nichols & S. Co. v. St gler, 
7 N. D. 102, 72 N. W. 1089; Axiom Min. Co. v. White, 10 S. D. 209, 
72 N W. 462; Magnusson v. Linwell, 9 N. D. 154, 82 N. W. 743; 
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Flath v. Casselman, 10 N. D. 419, 87 N. W. 988; Bissonette v. Barnes, 
4N. D. 311, 60 N. W. 841; Bressler v. Stanek, 10 S. D. 625, 74 N. W. 
1118; Seim v. Smith, 13 S. D. 138, 82 N. W. 390; Randall v. Burke 
Twp. 4S. D. 337, 57 N. W. 4; Webster v. White, 8 S. D. 483, 66 N. 
W. 1145; Reid v. Kellogg, 8 S. D. 596, 67 N. W. 687; Hulst v. Benev- 
olent Hall Asso. 9 S. D. 147, 68 N. W. 200; Farwell v. Sturgis Water 
Co. 10 S. D. 421, 73 N. W. 916; Reagan v. McKibben, 11 S. D. 274, 
76 N. W. 943, 19 Mor. Min. Rep. 556; Christ v. Garretson State Bank, 
13 S. D. 24, 82 N. W. 89; First State Bank v. O’Leary, 13 8. D. 206, 
83 N. W. 45; Charles Betcher Co. v. Cleveland, 13 S. D. 349, 83 N. 
W. 366; Henderson v. Hughes County, 13 S. D. 582, 83 N. W. 682; 
Krueger v. Dodge, 15 S. D. 166, 87 N. W. 965; Caulfield v. Bogle, 2 
Dak. 464, 11 N. W. 511; Herbert v. Northern P. R. Co. 3 Dak. 58, 
13 N. W. 349; Moline Plow Co. v. Gilbert, 3 Dak. 255, 15 N. W. 1; 
Franz Falk Brewing Co. v. Mielenz Bros. 5 Dak. 145, 37 N. W. 728; 
Finney v. Northern P. R. Co. 3 Dak. 282, 16 N. W. 500; Hughes 
County v. Livingston, 43 C. C. A. 541, 104 Fed. 306; Eli Min. & Land 
Co. v. Carleton, 47 C. C. A. 167, 108 Fed. 25; First Nat. Bank v. 
Prior, 10 N. D. 146, 86 N. W. 362; Grewing v. Minneapolis Thresh- 
ing Mach. Co. 12 S. D. 127, 80 N. W. 176; Hill v. Whale Min. Co. 15 
S. D. 579, 90 N. W. 853; Ricker v. Stott, 13 S. D. 210, 83 N. W. 47. 


CurisTianson, J. In his complaint plaintiff avers that he was the 
owner, and entitled to the immediate possession, of certain grain; that 
defendant unlawfully converted the same to its own use, to plaintiff's 
damage in the sum of $1,631.84. The answer denies all the allegations 
of the complaint. 

The evidence shows that the plaintiff was the owner of certain lands 
in Traill county. In February, 1914, he entered into a contract with 
one Halland for the cropping of these premises during the years 1914, 
1915, and 1916. The cropping contract, which was in writing, con- 
tained provisions to the effect that Halland agreed “not to sell or remove, 
or suffer to be sold or removed, any of the produce of said farm” with- 
out the written consent of Stavens, until a division of such produce had 
been made; and that, until such division, the title to such produce re- 
mained in Stavens. The contract further provided that. upon Tlalland’s 
compliance with the terms thereof, the produce should be equally divided 
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between Stavens and Halland. In the fall of 1914, Halland hauled 
and delivered certain grain to the elevator of the defendant. It zs un- 
disputed that Stavens received the storage tickets representing his full 
one-nalf share of all crops grown on the premises, but he claims that 
no division was ever made, and that consequently, under the stipula- 
tions of the contract, he is the owner of the entire crop and entitled to 
recover the value of the one-half share thereof which would eventually 
belong to Halland when a division was made. Halland testified that 
he hauled his share of the grain in order to pay threshing bills, labor 
bills, and other bills incurred by him in the production of the crop; 
that he informed plaintiff, Stavens, of this fact, and that Stavens made 
no objection thereto. This, however, is denied by Stavens. 

A jury was waived. The cause was tried to a court and resulted in 
findings and conclusions in favor of the defendant. Judgment was 
entered in accordance with such findings and conclusions, and the plain- 
tiff appeals from the judgment. 

The court found, among other things, that the defendant purchased 
the grain in ordinary course of business, without notice or knowledge 
of plaintiff’s claim thereto; that plaintiff made no demand for the re- 
turn of the grain prior to the commencement of the action, and that 
plaintiff failed to prove that Halland did not have the full equitable 
title to the grain at the time of its purchase, with the mere naked legal 
title retained by Stavens under the written contract. We are all agreed 
that these findings have substantial support in the evidence and are 
binding on this court. State Bank v. Maier, 34 N. D. 259, 158 N. W. 
346. 

The testimony of Halland tends to show that he fully performed 
his part of the contract, and that the contract was terminated by mutual 
consent in the fall of 1914; that most of the moneys derived from the 
sale of his share of the crops were utilized by him in paying threshing 
and labor bills incurred in the production of the grain. THalland’s 
testimony also tends to show an implied consent on the part of the plain- 
tiff to such sale. There is no evidence on the part of the plaintiff show- 
ing any specific interest on his part in the grain in controversy. So far 
as the evidence shows, Halland was the equitable owner of the grain. 
He sold all his interest therein to the defendant. 

It is true, this court has recognized and enforced stipulations reserv- 
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ing title to the crops in the land owner until a division has been made. 
But it is axiomatic that “the law respects form less than substance” 
(Comp. Laws 1913, § 7262), and this court has held that the rights of 
the parties to an action like the one at bar must be determined on equit- 
able principles (Wadsworth v. Owens, 17 N. D. 177, 115 N. W. 667), 
and that the owner of the land is not entitled to recover damages to 
the full extent of the value of the crops, but only to the extent of his 
interest therein by reason of claims arising in his favor under the terms 
of the contract. See Aronson v. Oppegard, 16 N. D. 599, 114 N. W. 
377; State Bank v. Hurley Farmers Elevator Co. 33 N. D. 272, 156 
N. W. 921. 

In this case Halland, the equitable owner of the grain, has sold the 
same to the defendant. He is not complaining, nor could he complain, 
of the transaction. Obviously, the plaintiff in this case could not be 
injured to any greater extent than the amount of his interest in the 
grain converted. So far as the evidence in this case is concerned, there 
is nothing to show that he had any interest except the mere naked legal 
title remaining in the plaintiff. Consequently, plaintiff has failed to 
show that he has suffered any damages. The most that he could be 
awarded under the evidence in this case would be nominal damages. 

We are also satisfied that under the evidence in this case the court 
would have been justified in finding that the plaintiff waived his right 
to assert any claim against the grain in controversy. 


The judgment appealed from is affirmed. 
On Petition for Rehearing. 


Rosrnson, J. The record fails to show that the plaintiff proved a 
cause of action. It shows an attempt on the part of the plaintiff to get 
pay for grain which did not belong to him. The fact that the court 
gave a wrong reason for the decision did not prevent the plaintiff from 
proving a cause of action. The motion for rehearing presents nothing 
new. It is denied. 


16 36 NORTH DAKOTA REPORTS 


UNITED STATES FIDELITY & GUARANTY COMPANY, a Cor- 
poration, v. CITIZENS STATE BANK OF LANGDON. 


(L.R.A.—, —, 161 N. W. 562.) 


Guardianship — guardian — ward — nature of relation — appointment of 
guardian — court — oath — bond — duties —enters upon —receives prop- 
erty of ward — trust relation — trust funds — wrongful use of — account- 
ing — failure — insolvent — action to recover funds —person receiving — 
knowledge of trust. 

1. Where one has been duly appointed by a court of competent jurisdiction 
as guardian of certain wards, and takes his oath, executes the required bond, 
enters on the discharge of his duties, and receives as such guardian property, 
money, or effects of his wards, a trust relation immediately arises between such 
guardian and wards for the benefit of said wards, and if such guardian squanders 
such trust funds, and is unable to account for them, and is insolvent, an action 
will lie by said wards or by any one subrogated to such rights of action, against 
such guardian or any other person who received any of such trust funds with 
actual knowledge at the time of so receiving that such funds were held in trust. 


Guardian —surety bond — default — subrogation of surety — funds of ward 
—squandered by guardian—failure to account — insolvent — surety 
bond becomes operative — surety responds — shortage paid — subrogated 
to right of action — against guardian — other persons knowingly receiv- 
ing such funds. 

2. Where one was duly appointed by a court of competent jurisdiction guard- 
lan of certain wards and their estates, and duly qualifies, takes his oath, files 
the required bond, enters upon the discharge of his duties, receives property, 
money, or effects of his wards, and thereafter makes default, and squanders 
such trust funds or uses them in paying his own private debts, and fails to 
account for such trust funds, and is found by the court when called for an 
account and an accounting had, to be in default and insolvent, and the condi- 
tions of the surety bond become operative and binding upon such surety, and 
such surety responds to the obligations of its bond and fully discharges its 


Note.—Usually sureties on guardians’ bonds come within the statute of limitations 
fixed for bonds generally, but the courts are not in harmony as to when the statute 
begins to run; the better reasoning and the weight of authority support the rule in 
the above case that the limitation begins when the guardian’s account has been 
confirmed by the court, and the surety’s liability is thus fixed and determined, as 
will be seen by an examination of the note in 47 L.R.A.(N.S.) 451, on limitation of 
actions or suits to compel guardian to account, or to recover on his bond, page 460 
of such note discussing the question in case of actions or procecdings against sureties. 
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liability as such surety by payment of the amount for which the guardian so 
defaulted, to the amount of its obligation required to make good such default, 
such surety is subrogated to all rights of action which said wards might have 
against such guardian or against any other person who, with actual knowledge 
of such trust relations, has received any of such trust funds. 


Action — limitation — guardian—when accrues—surety bond — court —or- 
der removing guardian — limitation statute. 

3. The point of time an action accrues against the surety on a guardian bond 
is when the court upon an accounting had, required of such guardian, thereafter 
enters its order discharging or removing such guardian. After three years have 
elapsed from the time of making such order discharging and removing such 
guardian, the right of action against sureties on such bond is barred by the 
statute of limitation, and not otherwise. 

Statute of limitation—against guardian — accounting — court—order dis- 
charging — bond — surety on. 

4. The time when a ward may bring an action against his guardian is any 
time within three years after an accounting in court of such guardian has been 
had, and an order made by such court discharging or removing such guardian, 
and the same rule applies to the time when an action may be maintained against 
the surety on a guardian bond and when a surety may maintain action on his 
own behalf against other persons to recover back the estate. 


Opinion filed January 30, 1917. 


‘Appeal from a judgment of the District Court of Cavalier County, 
Cooley, J. 

Judgment for plaintiff. Defendant appeals. 

Affirmed. 

Geo. M. Price, for appellant. 

“Constructive trusts do not arise by agreement or from intention, but 
by operation of law; and fraud, actual or constructive, is their essential 
element.”’ 39 Cyc. 27, 169, 379, 525, 528; German American Seminary 
v. Kiefer, 43 Mich. 105, 4 N. W. 636; Comp. Laws 1913, § 6294. 

The burden was on plaintiff to show the condition of Poppe’s account 
as guardian for the children, and to show that the disbursements were 
wrongful. Gray v. Farmers’ Exch. Bank, 105 Cal. 60, 38 Pac. 519. 

In an action to subject a trust fund to the payment of services ren- 
dered, it 1s necessary to allege not only the existence of a trust, but that 
some amount remains due for such services. Leyda v. Reavis, 77 Neb. 


695, 110 N. W. 642. 
36 N. D.—2. 
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“To charge a stranger to the trust as trustee by reason of participating 
in the misapplication of the fund, it is necessary to show that such person 
was aware of the character of the fund, and that the purpose to which it 
was applied was not a proper one for its use.” Perry, Trusts, § 815. 

Restoration must be made before such action will lie. Fifth Nat. 
Bank v. Hyde Park, 101 Ill. 595, 40 Am. Rep. 221. 

The law will not charge the officers of a bank with knowledge that a 
depositor is committing a fraud, nor impose upon them the duty of in- 
quiry, simply because he is drawing upon a trust fund checks payable 
to himself, or is transferring funds from a trust account to a private 
account. Goodwin v. American Nat. Bank, 48 Conn. 551. 

The burden is upon the plaintiff not only to show that at the time 
the bank received the fund it was a trust fund, but that the bank knew 
it was a breach of the trust when Poppe paid it to the bank. Smith v. 
Des Moines Nat. Bank, 101 Iowa, 620, 78 N. W. 238; Gate City Bldg. 
& L. Asso. v. National Bank, 126 Mo. 82, 27 L.R.A. 406, 28 S. W. 633; 
Van Hoose v. Bush, 54 Ala. 353; Sutherland v. Brush, 11 Am. Dec. 
387, note. 

“It is only in cases of actual fraud that the running of the statute 
is postponed until the fraud is discovered ; in cases of constructive fraud 
the statute runs from the time of the fraudulent act complained of.” 
25 Cyc. 1184, 1189, 1221. 

In constructive or implied trusts, except where the trust is imposed 
on the ground of fraud which is not immediately discovered, or there 
has been a fraudulent concealment of the cause of action, the statute be- 
gins to run in favor of the party chargeable as trustee from the time 
when the wrong is done. 25 Cyc. 1158; McDowell v. Goldsmith, 6 Md. 
319, 61 Am. Dec. 305; Jewell v. Jewell, 139 Mich. 578, 102 N. W. 
1059; Stillwater & St. P. R. Co. v. Stillwater, 66 Minn. 176, 68 N. 
W. 836; Merton v. O’Brien, 117 Wis. 437, 94 N. W. 340; Buttles v. 
DeBaum, 116 Wis. 323, 93 N. W. 5; Nougues v. Newlands, 118 Cal. 
102, 50 Pac. 386; Broder v. Conklin, 121 Cal. 282, 58 Pac. 702; Saum 
v. Coffelt, 79 Va. 510; Cooper v. Cooper, 61 Miss. 676; Lammer v. 
Stoddard, 103 N. Y. 672, 9 N. E. 328. 

It is held in like cases that the statute begins to run against the minors 
notwithstanding their infancy, because of the fact that during the period 
of minority they were represented by the guardian, who had the au- 
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thority to sue. Perry, Trusts, § 815, and cases cited; Coleman v. 
Walker, 3 Met. (Ky.) 65, 77 Am. Dec. 163; Worthy v. Johnson, 10 Ga. 
358, 54 Am. Dec. 393; Moore v. Armstrong, 36 Am. Dec. 68, note; 
Smilie v. Biffle, 2 Pa. St. 52, 44 Am. Dec. 157; Shelby v. Shelby, Cooke, 
179, 5 Am. Dec. 686; Pom. Eq. Jur. § 1048. 

“While many of the rights of a surety depend upon payment to him, 
he possesses many before payment, and such rights have their inception 
as soon as he executes the instrument.” 32 Cyc. 244, 511, 512, 522, 577, 
639; McConnell v. Scott, 15 Ohio, 401, 45 Am. Dec. 583; Howell v. 
Cobb, 2 Coldw. 104, 88 Am. Dec. 591; Ramsay v. Gervais, 2 Bay, 145, 
1 Am. Dec. 635; Pride v. Boyce, Rice, Eq. 275, 383 Am. Dec. 78; Dobie 
v. Fidelity & C. Co. 95 Wis. 540, 60 Am. St. Rep. 135, 70 N. W. 482; 
Bishop v. Day, 13 Vt. 81, 37 Am. Dec. 482; Nelson v. Webster, 72 Neb. 
332, 68 L.R.A. 513, 117 Am. St. Rep. 799, 100 N. W. 411. 

Whenever a joint cause of action exists, and the statute is a bar to 
any of the plaintiffs, it is a bar as to all. Comp. Laws 1913, § 5767; 
Powell v. Koehler, 52 Ohio St. 103, 26 L.R.A. 480, 49 Am. St. Rep. 
712, 39 N. E. 195; Cameron v. Hicks, 141 N. C. 21, 7 L.R.A.(N.S.) 
408, 53 S. E. 728. 

The right of subrogation is one of equity merely, and due diligence 
must be exercised and shown in ascertaining it. Laches in taking 
advantage of the right will forfeit it. 37 Cyc. 371, 387; Ocobock v. 
Baker, 52 Neb. 447, 66 Am. St. Rep. 519, 72 N. W. 583; Gring’s Ap: 
peal, 89 Pa. 336; Sheldon, Subrogation, 110, 111; Ft. Dodge Bldg. & 
L. Asso. v. Scott, 86 Iowa, 431, 53 N. W. 284. 

‘Scott Rex and McIntyre & Burtness, for respondent. 

The bank in cashing the checks with knowledge that they were drawn 
on a trust fund, and that the funds were being diverted to wrong pur- 
poses and uses, became a joint tort feasor with the maker in the con- 
version of the funds. Squire v. Ordemann, 194 N. Y. 394, 87 N. FE. 
435; Northern Trust Co. v. First Nat. Bank, 25 N. D. 79, 140 N. W. 
705. 

Where a guardian has misappropriated the funds of his ward, and, 
upon being called to account by a court of competent jurisdiction, is 
found short and is discharged by the order of the court duly entered, 
the surety on his bond is subrogated to the rights of the ward, and may 
maintain an action to recover if brought within the proper time. North- 


20 36 NORTH DAKOTA REPORTS 


ern Trust Co. v. First Nat. Bank, 25 N. D. 74, 140 N. W. 705; Empire 
State Surety Co. v. Nelson, 141 App. Div. 850, 126 N. Y. Supp. 453; 
United States Fidelity & G. Co. v. Adoue, 104 Tex. 379, 37 L.R.A. 
(N.S.) 409, 187 S. W. 648, 138 S. W. 383, Ann. Cas. 1914B, 667; 
Boone County Bank v. Byrum, 68 Ark. 71, 56 8S. W. 532; National 
Surety Co. v. State Sav. Bank, 14 L.R.A.(N.S.) 155, 84 C. C. A. 187, 
156 Fed. 21, 13 Ann. Cas. 421. 

Defendant aided and acted in the wrongful use of these trust funds by 
accepting same in payment of the guardian’s private and personal debts ; 
knowing the funds to be trust funds, it took an active part in their con- 
version. Field v. Schieffelin, 7 Johns. Ch. 150, 11 Am. Dec. 441. 

It is elementary that the statute of limitations does not begin to run 
until a cause of action has accrued and come into existence in favor of 
a party who at the moment has a legal right to sue upon it. Re Hanlin, 
133 Wis. 140, 17 L.R.A.(N.S.) 1189, 126 Am. St. Rep. 938, 113 N. W. 
411; Gronna v. Goldammer, 26 N. D. 122, 143 N. W. 394, Ann. Cas. 
1916A, 165; Brewer v. Perryman, — Okla. —, 159 Pac. 501. 


Grace, J. This case is appealed from a judgment of the district court 
of Cavalier county, in favor of the plaintiff and against the defendant. 

The complaint in the case is in effect as follows: That the plaintiff 
is a foreign corporation, licensed to do business in the state of North 
Dakota, and its business is that of furnishing surety bonds; that de- 
fendant is a banking corporation engaged in business at Langdon, North 
Dakota. 

That F. W. Poppe was appointed guardian of Charles E. Hommel, 
Izatta M. Hommel, Lee Roy Hommel, and Albert E. Hommel, minors, 
on January 26th, 1904, and of their estates, and on April 9th, 1914, 
duly qualified as such guardian and gave a bond in the sum of $6,500, 
executed by the plaintiff as surety, which bond was approved by the 
county court, and at all times mentioned was in full force and effect. 

Charles E. Hommel was born March 21st, 1884; Izatta M. Hommel 
was born February 17th, 1891, Lee Roy Hommel was born November 
29th, 1883, Albert Hommel was born February 6th, 1897. Charles E. 
Hommel died at Langdon, North Dakota, October 3rd, 1907, unmarried 
and intestate, and his sole heirs were Grace Mellen, formerly Grace 
Hommel, Izatta Foote, formerly Izatta Hommel, Lee Roy Hommel, and 
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Albert H. Hommel. That certain assets of the estates of said minors 
came to the hands of Poppe as guardian ; to wit, money in the sum of two 
thousand five hundred dollars ($2,500) and upwards; a portion of such, 
to wit, $1,220, was invested by him on May 21st, 1904, in a certain 
note and mortgage then purchased by him from the defendant for pur- 
pose of investment, and which was then assigned to him as such guardian 
by defendant. That thereafter, on November 14th, 1904, said Poppe 
resold said mortgage to defendant, and the defendant wrongfully 
retained, took, and applied one thousand sixty-one and 05/100 dollars 
($1,061.05) of the purchase price of such mortgage, well knowing that 
same was then and there a part of such trust funds in the hands of 
Poppe, in payment of certain debts due and owing from said Poppe 
individually to the defendant. That the defendant then and there well 
knew that the said funds were trust funds. That Poppe had no right 
or authority to permit defendant to retain and appropriate same to the 
payment of Poppe’s individual debts. That the defendant then and 
there became indebted to the said minors, their legal representatives and 
assigns, and liable to repay and pay over the sum to them, together with 
interest thereon, from the time defendant so wrongfully retained, took, 
and applied the same. 

That such proceedings were had on November 12th, 1912, in the 
guardianship matters of said Poppe as guardian aforesaid; that it was 
adjudicated in said county court that said Poppe was indebted as such 
guardian to the estate of said Lee Roy Hommel in the sum of one thou- 
sand twenty-one and 10/100 dollars ($1,021.10) ; to the estate of Albert 
Hommel in the sum of five hundred thirty-seven and 22/100 dollars 
($537.22) ; indebted to Izatta Hommel, now Foote, in the sum of one 
thousand two hundred forty-six and 28/100 dollars ($1,246.28) ; to the 
estate of Charles E. Hommel in the sum of eight hundred seventy-four 
and 88/100 dollars ($874.88). 

That said Poppe was removed as such guardian. That said Poppe is 
now, and for a long time has been, insolvent. That he wholly neglected 
and failed to pay the sum due to said minors, and that by virtue of its 
liability so to do under the bonds executed by it, plaintiff paid to the 
several persons entitled thereto the sums adjudged to be due from said 
Poppe to Lee Roy Hommel, Albert Hommel, Izatta Hommel, now Foote, 
and the estate of Charles E. Hommel. 
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That by reason of the premises and assignments, duly executed to it 
by said persons, plaintiff has become and is subrogated to all the rights 
of said wards, to have and recover of and from the defendant the moneys 
mentioned as wrongfully taken and appropriated by defendant to his 
own use. 

That plaintiff has demanded payment and an accounting from de- 
fendant of the aforesaid moneys; and that defendant has neglected to 
pay over or account to the plaintiff for same. 

Plaintiff demands an accounting against defendant and judgment for 
one thousand sixty-one and 05/100 dollars ($1,061.05) and interest 
from November 14th, 1904, and the costs, to which complaint the de- 
fendant answered, first interposing a general denial, and further answer- 
ing the complaint, admits that on May 21st, 1904, the said Poppe pur- 
chased a certain note and mortgage from defendant of the value and 
for the agreed purchase price of $1,220, and further admits that on 
November 14th, 1904, this defendant repurchased aforesaid mortgage 
from said Poppe, and alleges the fact to be that the repurchase of said 
mortgage by this defendant was in good faith for a valuable consideration 
before maturity thereof, and without knowledge and notice of the rights 
or equities, if any, of the Hommel minors therein or thereof, or of the 
plaintiff herein. 

Defendant further alleges that the plaintiff's cause of action did 
not accrue within six years prior to the commencement of this action. 


Statement of Facts. 


In April, 1904, the plaintiff executed the bond in the sum of $6,- 
500 of one F. W. Poppe as guardian of Charles, Izatta, Lee Roy, and 
Albert Hommel, minors, Poppe having been appointed by the county 
court of Cavalier county as guardian for such minors. Poppe deposited 
$2,500 of these guardianship funds in the defendant bank May 10th, 
1904. The account was opened as “I. W. Poppe, Guardian for Hommel 
Minors.” May 21st, 1904, Poppe purchased a note from defendant for 
$1,220, secured by real estate, which note and mortgage were pur- 
chased by said Poppe as such guardian as an investment for part of the 
funds of the Poppe wards. November 14th, 1904, said Poppe resold 
this mortgage to the defendant bank for $1,268, being the face of the 
mortgage and accrued interest. Defendant, during the same day said 


UNITED STATES FIDELITY & G. CO. v. CITIZENS STATE BANK = 23 


note and mortgage were resold to it by Poppe, received from Poppe the 
sum of $1,061.05 in payment of a private debt which Poppe owed the 
bank. 

The court before whom this case was tried, being the Hon. Chas. 
M. Cooley, judge of the first judicial district, made certain findings of 
fact, numbered from 1 to 15, both inclusive, covering and including all 
the issues of fact in this case, and which are too lengthy to be set out in 
this opinion. 

The defendant made due exception to all such findings of fact made 
by said court, and in turn proposed certain findings of fact on behalf 
of the defendant, all of which were denied by the court, and which were 
numbered from 4 to 31, inclusive. 

We have carefully read and studied each and all of the proposed find- 
ings of fact submitted by the defendant, and have concluded that the 
trial court was not in error in denying such and all of defendant’s pro- 
posed findings of fact, for the reason that the substance of them, where 
material and proper, was included in the findings of fact made by the 
court, and where the substance of any of defendant’s proposed findings 
of fact was not included in the court’s findings of fact, such part was 
by the court properly excluded and denied. We have examined with 
much care the findings of fact of the court, and they coincide with what 
we believe should be the true findings of fact in this case. We have 
examined the record in this case; we have examined the transcript of 
the testimony, and have studied the briefs of the attorneys, and from 
such examination of the record we have come to the conclusion and found 
the facts to be as stated by the trial court, and therefore adopt the find- 
ings of the trial court as our findings of fact in this case. This case 
is one in particular where the findings of the trial court should receive 
serious consideration for the reason that it is one which requires weigh- 
ing of testimony of different witnesses for the purpose of determining 
their credibility. One of the witnesses, it is conceded, has squandered 
the trust funds of his wards; another of the witnesses in two different 
actions concerning this matter has given testimony in such cases that 
diametrically conflicted, and there was other testimony in the case com- 
ing from witnesses that required to be weighed with great care. And 
the court in this case, having had an opportunity to see these witnesses, 
hear them testify, see their demeanor on the stand and their actions, and 
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the willingness or unwillingness with which they testified, was in a 
superior position to determine the credibility of all witnesses in this 
particular case and the weight to be accorded to their testimony than we. 
Having come to this conclusion, we agree with the trial court in its find- 
ings of fact and adopt them as our findings of fact in this case. See 
Christianson v. Farmers’ Warehouse Asso. 5 N. D. page 438, 32 L.R.A. 
730, 67 N. W. 300. 

Having thus adopted the trial court’s findings of fact, we proceed to 
analyze this case and these facts and determine the principles of law 
which we believe should govern in this class of case. The three main 
questions of law to be applied relate to subrogation, trust relation, and 
the statute of limitation. Before proceeding to discuss these three main 
questions or propositions, we may refer to the matter of plaintiff’s de 
mand before the bringing of this suit, and we think that if the demand 
was at all necessary, the letter—“exhibit E”’—received by the defend- 
ant from Scott Rex, then attorney for the plaintiff, was quite sufficient, 
and it is held from all the testimony relating to the making of a demand 
that such demand was made. 

Proceeding now to the discussion of the question of subrogation of 
the plaintiff to the rights of the cestuts que trusts and to their powers, 
privileges, and rights of action against Poppe, the guardian, for any 
property, money, or effects, spent and unaccounted for by him from their 
estate, we say that the plaintiff in this action is entitled to be wholly and 
entirely subrogated thereto. The plaintiff was surety upon the bond of 
Poppe in the sum of $6,500, wherein said Poppe was guardian for said 
minors and their estates. That the estates of said minors collectively 
amounted to several thousand dollars. That said bond was duly given 
in order to insure the full performance of al] the duties which said 
Poppe, as such guardian, owed to his wards, including full accounting 
to them of all property, moneys, and effects which might come into his 
possession during the time he was acting as guardian. The testimony 
shows that Poppe, as such guardian, squandered a great deal, in fact 
nearly all, of such trust property as came into his hands, and that, at 
a full accounting had in the county court upon a petition of some of the 
wards, it was shown that he was greatly indebted to his different wards 
and that he was unable to pay such indebtedness, and that he was in- 
solvent and financially irresponsible and bankrupt. That the plaintiff 
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herein was notified of the default and delinquency of the said Poppe to 
account for the funds of the estates of the wards and of his inability to 
do so, and that the conditions of its obligations as surety for said Poppe 
had become binding and operative upon it. The plaintiff as such surety, 
promptly and fully, under and by virtue of its obligations as such surety, 
did wholly and entirely pay all the amounts found by the county court 
after such full accounting, to be due and owing from Poppe as such 
guardian to each and all of his said wards, and immediately thereby, 
by reason of the plaintiff’s full performance of its obligations as such 
surety, became subrogated to all the rights of action or right of account- 
ing, or rights of property, money, or effects, which might have been 
claimed by the said wards against the said Poppe as such guardian and 
holder of such trust funds, and against anyone else to whom Poppe as 
such guardian had permitted such trust property and money to pass or 
become acquired by in prejudice to the rights of said minors, who had 
knowledge of the trust relations existing between Poppe and his said 
wards at the time any such parties acquired any such interest in said 
trust funds. For authority on this subject see State ex rel. Miller v. 
Buttzville State Bank, 26 N. D. page 196, 144 N. W. 105; Gronna v. 
Goldammer, 26 N. D. page 122, 143 N. W. 394, Ann. Cas. 1916A, 165. 

We will now consider the second important question, to wit, trust 
relations.. It must be considered as true that where one is appointed as 
guardian for the person and estates of minors by order of a competent 
court, and after such appointment duly qualifies, takes his oath of office, 
furnishes bond, enters upon the discharge of his duties, a trust relation 
immediately arises between such guardian and his wards, and that he 
becomes responsible and accountable to them for all of the property, 
moneys, or effects, or things of value that may belong to said wards and 
which come into the possession and under the control of said guardian 
for them. And that said wards can also as a general rule hold all other 
persons responsible who, having knowledge of the trust relations exist- 
ing between such guardian and wards, secure to themselves any of such 
property against the interest of said wards. 

We will now mention the testimony in this case to determine whether 
or not defendant herein had actual knowledge of the trust relations which 
existed at all times mentioned in this case. It is established conclu- 
sively by the testimony that during the month of May, 1904, Poppe, as 
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such guardian, received the sum of $2,500 of his wards’ money, which 
he deposited in the defendant bank under a deposit account known and 
designated as “FE. W. Poppe, Guardian,” and that another deposit was 
made by Poppe as such guardian to said account in April, 1905, for the 
sum of about $1,600. Poppe, the guardian, testified in a deposition in 
a former action regarding these trust funds, in answer to questions 
propounded to him, that he received certain funds of said wards soon 
after he qualified as such guardian that were deposited in the Citizens 
State Bank of Langdon, the defendant in this case that said account was 
carried in said bank as guardian for Hommel minors under the name of 
“FE. W. Poppe, Guardian for Hommel Minors.” That he drew checks 
on said account from time to time. The testimony of Milne in this 
regard, in answer to direct questions of counsel for plaintiff, 1s in sub- 
stance as follows: Milne, cashier of the defendant bank, admits in his 
testimony, shown on page 44 of the transcript, that Poppe had made 
statements to Milne, and gave Milne to understand, that he was guardian 
for the Hommel children. 


On page 45 of the transcript, Milne testifies as follows :— 

Q. You knew he had just been recently appointed as guardian for 
those children; that is, you knew he had just been appointed that 
Spring ? 

. Oh no, he had been guardian a year or two years then. 
. He told you that, did he? 

. Yes, sir. 

At that time, November 14th, 1904 ? 

Yes. 

. That he had been guardian for them for two years ? 
About two years he thought. 

They were all out there at that time? 

A. Yes. 


The ledger account of F. W. Poppe, guardian, which is introduced 
in evidence as a true copy taken from defendant’s ledger used in its 
bank, shows for itself that $2,500.58, $1,699, and other deposits were 
deposited with defendant bank under the title of “F. W. Poppe, 
Guardian.” It also shows the checking out of these deposits at various 
times by F. W. Poppe, Guardian. Among the checks drawn out was 
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one for $1,220, payable to the defendant, dated May 2ist, 1904, pay- 
able to J. D. Milne, Cashier, signed, Fred W. Poppe, guardian for 
Hommel Minors, marked “exhibit K.” At the time this check was 
issued, Poppe had been guardian of the children since April, 1904. It 
is conceded by the testimony, said check was given for the purchase of 
a certain note and mortgage as an investment for some of the funds of 
the Hommel minors, for whom Poppe was guardian, and that said mort- 
gage was assigned by the defendant to F. W. Poppe, as such guardian; 
that F. W. Poppe resold said mortgage, as such guardian, to defendant 
bank in the month of November, 1904. 

It is not necessary to proceed further with the discussion of the 
analysis of this testimony. The record is complete and abundantly 
shows that the defendant bank knew at the time of the depositing the 
$2,500 that such $2,500 was a trust fund; it so showed on the defend- 
ant’s books, and defendant had complete and actual knowledge of the 
trust relations existing between Poppe, as such guardian, and his minor 
wards, also at the time it received their deposits into its bank, and at 
the time it sold Poppe, as guardian, the note and mortgage for $1,220, 
‘and received his check as such guardian of such minors therefor, and 
at the time when it repurchased said note and mortgage in November, 
1904. It is also shown that defendant, on or about November 21st, 
1904, when it purchased said note and mortgage for $1,268, claimed 
to have paid the defendant on said day the full amount of the note and 
mortgage in cash, and, in addition thereto, claimed to have paid him the 
amount of a certain certificate of deposit for the sum of $625 deposited 
with defendant bank by F. W. Poppe, as administrator of the estate of 
Charles Hommel, deceased, in all, between $1,800 or $1,900, all of 
which were trust funds. It is also shown that on the same day Poppe 
paid the defendant bank $1,061.05 of Poppe’s own private debts. 


In exhibit A, Poppe’s deposition taken in a former case and intro- 
duced as evidence in this case, questions were asked Poppe as follows: 

Q. Were you indebted individually to the defendant bank at the time 
they purchased this mortgage from you? 

A. I was indebted ; I do not remember just what time that was. 

Q. In 1904, can you state what became of the purchase price which 
the bank paid or agreed to pay you on the repurchase of this mortgage 
from you? 
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A. I think it squared up some old debts that I owed the bank and 
other parties that the bank had taken the paper. 

Q. Milne testified on the trial of the case, to which I have hereto- 
fore referred, that the amount of your individual indebtedness which 
was taken up and paid out of the proceeds of this check, was the sum of 
$1,061.05. Is that substantially in accordance with your recollections ? 

A. Yes, I think I owed them somewhere along there. 


Milne in his testimony in the former case testified as: follows: 

Q. Was there a written assignment of this mortgage executed to Mr. 
Poppe ? 

A. Yes, as guardian. 

Q. How was that repurchase price of $1,268.80 paid ? 

A. I do not remember how it was all paid. 

Q. Your books will show ? 

A. No. 

Q. Well, how was part paid; do you remember ? 

A. Part of it was redeposited and part was paid in cash and a portion 
of it went to the bank. 

Q. What part of the proceeds went to the bank, how much ? 

A. $1,061.05. 

Q. Did that sum $1,061.05 go in liquidation, was it applied in 
liquidation, of debts that Mr. Poppe owed the bank individually % 

A. Yes. 

Q. And that was on November 14th, 1904, was it? 

A. Yes. 

Q. At the time this mortgage was repurchased by the bank from 
Mr. Poppe on November 14th, 1904, was a reassignment executed by 
Mr. Poppe to the bank? 

A. There was. 

Q. I will ask you whether your bank, directly or indirectly, in any 
manner, way, shape, or form, had benefit of any of the proceeds of 
the repurchase of that mortgage except or in addition to the sum of 
$1,061.05 ? 

A. They did not. 

Q. Did you act for the bank in the matter of the repurchase of 
this mortgage ? 

A. Yes, sir. 
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Q. And of application of its proceeds? 
A. Yes, sir. 


-Milne, the cashier of the bank, testified that Poppe, at the time 
he resold said mortgage to the bank, claimed to have coming from the 
minor wards $1,200 or more. At this time Poppe had only been 
guardian a little more than six months, and in his deposition testifiea 
as follows: 

Q. Were the children for whom you were guardian, at that time 
owing you any money ? 

A. Not to any amount I do not think. 


This was at the time the mortgage was repurchased at the defendant 
bank. The defendant in this case does not deny receiving the $1,061.06 
from Poppe, which was applied to Poppe’s own individual debts 
upon the same day the bank repurchased the mortgage, but the defend- 
ant claimed it paid Poppe all these trusts funds in cash, and that he 
went out for several hours and then returned and paid the $1,061.05 
in cash on his individual debts, and defendant takes the position 
that it had no knowledge of whether the $1,061.05 paid them was part 
of the trust fund which it paid Poppe on the same day, or whether it was 
other money than the money it had paid him. It having been con- 
clusively shown by all the testimony in the case that the defendant bank 
had actual knowledge at all times of the trust fund in question, the 
burden of proof is on it to show that the $1,061.05 received by it within 
a few hours after it claimed to have paid all such trust funds to Poppe 
was not part of the trust fund. We have discussed the testimony quite 
lengthily. The correct rule in equity is, wherever property, real or 
personal, which is already impressed with or subject to a trust of any 
kind, express or by operation of law, is conveyed or transferred by the 
trustee, not in the course of executing or carrying into effect the terms 
of an express trust, or that which devolves from a trustee to a third 
person, who is a mere volunteer, or who is a purchaser with actual or 
constructive notice of the trust, such heir or devisee, successor or other 
voluntary transferee or such purchaser with notice, acquires and holds 
the property subject to the same trust which before existed, and becomes 
himself a trustee for the original beneficiary. It is not necessary that 
such transferee should be guilty of positive frand, or should actually 
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intend a violation of the trust obligation ; it is sufficient that he acquired 
property upon which a trust is in fact impressed and that he is not a 
bona fide purchaser for a valuable consideration and without notice. 
This universal rule forms the protection and safeguard of the rights of 
beneficiaries in all kinds of trust; it enables them to follow trust prop- 
erty as long as it can be identified into the hands of all subsequent 
holders as long as they had positive knowledge. See Pom. Eq. Jur. $ 
1048; Cavin v. Gleason, 105 N. Y. 262, 11 N. E. 504; Holmes v. Gil- 
man, 138 N. Y. 369, 20 L.R.A. 566, 34 N. E. 205, and Northern Trust 
Co. v. First Nat. Bank, 33 N. D. page 1, 156 N. W. 212. In the case 
at bar, the defendant had actual knowledge of the trust relations at all 
times mentioned in this case, and was not a bona fide purchaser for 
value without notice; but at all times mentioned in this case had actual 
and positive knowledge of the trust relations existing between Poppe, as 
guardian, and the wards. So far as the matter of trust relations goes, 
the wards could have recovered against Poppe, the guardian, or the 
defendant herein, under all circumstances mentioned herein, and 
if they could have recovered, it follows that the surety, the plaintiff 
herein, can recover, for in this case it has assignments of all of their 
claims and interest, and is subrogated to all their rights, and is armed 
with an order of the county court permitting it to bring the action. 

We cannot discuss all the authority cited, and we realize that some 
of the authorities cited by appellant such as the Fifth Nat. Bank v. Hyde 
Park, 101 Ill. 595, 40 Am. Rep. 219, tend to bear out the contentions of 
appellant, yet, as must be conceded, trust relations are of infinite form 
and variety, and each case must thoroughly first be considered upon its 
own merits. We prefer to follow the more liberal rule which is set forth 
to some extent in the decisions we have cited. 

There still remains the question raised by the defendant of the statute 
of limitations. The defendant claims that the time when the statute of 
limitation began to run was some time in 1904. We cannot agree with 
this conclusion, and hold that the appointed time when the statute of 
limitation was set in motion, or commenced to run, was the time when 
the adjudication of Poppe’s guardian’s accounts was had in the county 
court of Cavalier county, which was on November 12th, 1912, as shown 
by exhibit B. That being the case, the plaintiff was not guilty of laches 
in the commencement of this action. In the case of Gronna v. 
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Goldammer, 26 N. D. page 122, 143 N. W. 394, Ann. Cas. 1916A, 165, 
it was thoroughly settled as to the time when the right of action accrued 
in a case such as the one at bar. The opinion in that case was 
written by present Chief Justice Bruce, and is a correct and most able 
exposition of the law upon a question similar to the one involved in this 
case, and the writer of this opinion follows the opinion in that case and 
takes it as a true standard and test as to the proper time when the right 
of action accrues in a case such as the one at bar, and it is unnecessary 
therefore to continue the discussion as to this point, and we simply 
hold that the right of action did not accrue to the plaintiff in this action 
until November 12th, 1912, and this action having been brought within 
seasonable time from that date, and before the statute of limitation had 
run, the plaintiff is properly in court and is not guilty of laches. 

The appellant in this case in its answer sets forth the time of the. 
birth of the different wards for the purpose of showing that they arrived 
at legal age, or attained their majority, at a certain time, and that, as to. 
some of such wards, more than six years have elapsed since they attained 
their majority, and more than six years having elapsed since some of 
such wards have attained their majority and before the commencement 
of this action,—that for this reason the statute of limitation has run. 
Such reason does not apply to this case for the reason that after the 
ward has arrived at his majority, no right of action accrues to him 
against his guardian, or the surety on the guardian bond, until an ac- 
counting has been had in the county court and an order is made dis- 
charging or removing such guardian; and an action can then be only 
maintained against the guardian or his sureties if commenced within 
three (3) years after the time of the removal or the discharge of such 
guardian. 

There are other minor matters in this case that might be discussed, 
but we do not believe it is necessary. We have considered all the mat- 
ter in this case and have read carefully the brief of each attorney, and 
we are fully satisfied after a thorough consideration of all the testimony 
and propositions of law that the plaintiff must prevail in this case, and. 
that the judgment of the District Court in all things should be affirmed. 
The judgment of the District Court is affirmed, with costs. 
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KENMARE SCHOOL DISTRICT NO. 28, of Ward County, North 
Dakota, v. P. M. COLE, W. H. Makee, and S. H. Lowe. 


(L.R.A.—, —, 161 N. W. 842.) 


School district — officers of — contracts in behalf of — obligations in excess of 
debt limit —excess of power to levy taxes — contracts fully performed — 
construction and equipment of high school building — action by district 
= to hold officers personally Hable — fraud — absence of. 

1. The officers of a school district entered into contracts on behalf of the dis- 
trict involving obligations in excess of the debt limit and in excess of the power 
to levy taxes, which contracts were fully performed, resulting in the construc- 
tion and equipment of a high school building and in the issuance and payment 
of warrants therefor. In an action brought by the school district against the 
members of the school board in which it is sought to hold them personally liable 
for the payments so made, held, that in the absence of fraud the defendants are 
not personally liable. 


Contracts in excess of debt Hmit — result — valuable public improvement — 
within charter power to own and control — taxpayers — acquiescence in 
performance of contract— district retaining benefits — officers — action 
against — does not He. 

2. Where, as a result of contracts in excess of the debt limit, a school district 
is the recipient of a valuable public improvement which it was within its charter 
power to own and control, no action can be brought by the district against the 
officers whose action made the improvement possible where the taxpayers ac- 
quiesced in the performance of the contracts and the district retains the benefits 
thereof. 


Opinion filed February 5, 1917. 


Appeal from District Court of Ward County, Leighton, J. 

Affirmed, Bruce, Ch. J. dissenting. 

John E. Greene, Palda, Aaker, & Greene, for appellant. 

There is nothing before the court to show wherein the rights of any 
defendant are or will be prejudiced because some person unknown has 





Note.—As analogous to the above case and seemingly contrary to it see note in 
27 L.R.A.(N.S.) 891, on maintenance of school as necessity which will justify school 
district in exceeding the debt limit, in which the cases discussed deny the power of 
school districts to enter into contracts which exceed the debt limit or the appro- 
priations authorized, even for the purpose of keeping a school open. 
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not been made a party defendant. Until that appears in some way, an 
objection that there are insufficient parties defendant is not good. ; 

Demurrer for nonjoinder of defendants is rarely sustained. Randall 
v. Johnstone, 20 N. D. 493, 128 N. W. 687. : 

The officers exceeded their powers and authority; and the contracts 
made by them for the erection of the high school building and its equip- 
ment created no obligation on the part of the school district. Comp. 
Laws 1913, § 2218. | 

In order to create an estoppel, the conduct of the school officers must 
have been within the scope of their power and authority. 28 Cyc. 465, 
1608, { 18; Detroit v. Detroit City R. Co. 60 Fed. 161; Bangor Twp. 
v. Bay City Traction & Electric Co. 147 Mich. 165, 7 L.R.A.(N.S.) 
1187, 118 Am. St. Rep. 546, 110 N. W. 490, 11 Ann. Cas. 293. 

Generally speaking, wltra vires contracts are void, and unenforceable. 
The exception to the rule which permits the enforcement of such con- 
tracts, which have been partly performed, is not recognized in cases 
where the power to make the contract does not exist under any circum- 
stances, or is expressly forbidden by statute. Cedar Rapids Water Co. 
v. Cedar Rapids, 118 Iowa, 234, 91 N. W. 1081; Litchfield v. Ballou, 
114 U. S. 190, 29 L. ed. 132, 5 Sup. Ct. Rep. 820; Thomas v. Rich- 
mond, 12 Wall. 349, 20 L. ed. 453. 

The same principle is applied in another class of cases where estoppel 
has been applied or asserted as against public corporations, on the 
ground of acquiescence, laches, and waiver. Rice v. Chicago, B. & N. 
It. Co. 30 Ill. App. 481; People v. New York & H. R. Co. 45 Barb. 
73; Underground R. Co. v. New York, 116 Fed. 952; St. Louis, A. & T. 
IT. RCo. v. Belleville, 122 Ill. 376, 12 N. E. 680; Denver & S. R. Co. 
v. Denver City R. Co. 2 Colo. 673; Com. v. Erie & N. E. R. Co. 27 
Pa. 359, 67 Am. Dec. 471; Kavanagh v. Mobile & G. R. Co. 78 Ga. 
271,28. E. 636; Davis v. New York, 14 N. Y. 506, 67 Am. Dec. 186; 
Ashland v. Chicago & N. W. R. Co. 105 Wis. 398, 80 N. W. 1101; 
Cleveland v. Cleveland, C. C. & St. L. R. Co. 93 Fed. 113; New Castle 
v. Lake Erie & W. R. Co. 155 Ind. 18, 57 N. I. 516; Schumm v. 
Seymour, 24 N. J. Iq. 145; McGillivray v. District Twp. 96 Iowa, 629, 
65 N. W. 974. 

The mere fact in such cases that corporations receive and retain the 
benefits of such contracts docs not estop them. Goose River Bank v. 

36 N. D.—5s. 
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Willow Lake School Twp. 1 N. D. 26, 26 Am. St. Rep. 605, 44 N. W. 
1002; Capital Bank v. School Dist. 1 N. D. 479, 48 N. W. 363; 
‘Engstad v. Dinnie, 8 N. D. 1, 76 N. W. 292. 

In this class of expressly prohibited contracts the retention of the 
fruits of the contract does not subject the corporation to liability. 
Schumm v. Seymour, 24 N. J. Eq. 143. 

The statute in question is penal in its nature. St. Anthony & D. 
Elevator Co. v. Martineau, 30 N. D. 425, 153 N. W. 416. 

Francis J. Murphy, for Cole and Lowe, respondents, and Percy M. 
Clark, for Makee, respondent. 

Our Constitution provides a debt limit; it also provides that all prop- 
erty shall be taxed at its true value in money. Const. [{[ 176, 183. 

The statute upon which counsel rely as a basis for the liability of 
defendants was a part of chapter 126 of the Laws of 1897, which was 
strictly a revenue measure. Comp. Laws 1913, § 2218. 

The limitation upon the debt-creating power was designed for the 
protection of the taxpayers, and not for the protection of the school cor- 
poration, which is itself limited thereby. The violation of such laws 
can only be urged by the taxpayers, and they have waived any rights 
which may have existed, because these contracts of which complaint is 
made were entered into in 1907, and have been fully paid. Red River 
Valley Nat. Bank v. Fargo, 14 N. D. 93, 103 N. W. 390. 


BirpzE.1, J. This is an appeal from an order of the district court of 
Ward county sustaining a demurrer to a complaint. 

The action was brought by a school district for the recovery from the 
defendants, who are former members of the school board, of various 
sums of money which were paid out by the treasurer of the school district 
on warrants approved by them. The warrants were issued in fulfilm2nt 
of certain contracts which are alleged to have been void by reason of 
the fact that they involved the creation of an indebtedness in excess of 
the debt limit and beyond the ability of the district to meet, by levying 
taxes within the maximum rate prescribed by § 2218 of the Compiled 
Laws of 1913. The complaint alleges all facts necessary to show that 
the indebtedness created by the contracts referred to exceeded the debt 
limit and also the limitation of the power to levy taxes, and predicates 
the liability of the defendants upon the alleged wrongful issuance and 
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payment of the warrants required to discharge the obligations of the 
void contracts. The contracts alleged in the complaint were entered into 
to secure the construction of a new high school building, and, while 
the complaint does not directly allege the performance of the contracts 
to the extent of showing that the building has been constructed and 
equipped and is being used by the district, the fair inference from the 
facts alleged is that the building has long since been completed and 
equipped, and is in use by the district. 

The appellant’s counsel relies upon § 2218 of the Compiled Laws of 
1913 as establishing the proposition that the contracts made by the de- 
fendants for the building and equipping of the schoolhouse created no 
obligations whatsoever on the part of the school district, and from this 
premise he argues the payments made in pursuance of the contracts 
necessarily involved an illegal expenditure of public moneys such as 
would render the defendants personally liable for repayment to the 
district. 

Section 2218 of the Compiled Laws of 1913, in so far as applicable 
to the appellant’s contention, is as follows: “It shall be unlawful for 
any . . . officers of any school district . . . to contract any debt 

. . forthe payment . . . for which during the current year, or 
any subsequent year, it shall be necessary to levy on the taxable property 
of such . . . school district, a higher rate of tax than the maximum 
rate prescribed by law, and every contract made in contravention of the 
provisions of this section shall be utterly null and void in regard to any 
obligation thereby imposed on the corporation on behalf of which such 
contract purports to be made. . . .” It cannot be doubted that by 
reason of this statute the school district was not placed under any legal 
obligation to perform the contracts entered into by the school board 
in so far as their performance involved the necessity of levying taxes 
in excess of the maximum rate; neither can it be doubted that they were 
equally void to the extent that they created indebtedness in excess of 
the limitations prescribed by law; but in our opinion the test of the. 
personal liability of the officers who acted on behalf of the corporation 
in entering into such contracts is not measured by the binding force of 
the contracts or the absence thereof. The school district in its corporate 
capacity can only act through its individual officers, and in so far as: 
the officers of the corporation in good faith and without fraud exercised 
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the powers vested in the corporation by law, they are not personally 
liable for their action. The defendants while acting in their official 
capacity did not purport to act individually, and could not, in the 
absence of statute, be held liable to those who dealt with the corporation. 
Neither could they, in our opinion, be held liable individually to the 
corporation on whose behalf they had purported to act, unless their 
actions were ultra vires the charter powers of the corporation, or unless 
they were guilty of fraud. The plaintiff claims neither in this case. 

The appellant bases the liability of the respondents primarily upon 
an alleged breach of trust. The contention is that the officers of the 
corporation are, as such ofticers, invested with a public trust, and that 
the field of permissive action as such trustees is prescribed by the various 
statutes limiting their power to bind the corporation, and that any action 
in excess of such powers amounts to a breach of trust which renders the 
officers personally liable. 

The fallacy of this argument is that it ignores the position of the 
beneficiary of the trust, namely, the corporation, or, in the last analysis, 
the individuals making up the corporation. If we pursue the analogy 
of the trust as it is administered in favor of individuals, the fallaev 
becomes apparent. Should the trustees of a trust for the benefit of a 
third person unlawfully invest trust funds in corporate stocks and the 
investment turn out to be a profitable one, it could not be contended that 
the beneficiary, while enjoying the benefits of the investment, could call 
upon the trustee to repay the money invested. 

The plaintiff district is organized for the purpose of advancing the 
educational interests of the people residing in the district, and through 
the action of the defendants the people of the district are enjoving better 
educational facilities. The building belongs to the district and cannot 
be taken from it. Thus, while enjoving the fruits of the alleged breach 
of trust, the plaintiff contends for the right to recover moneys necessarily 
expended to procure these advantages, and claims that it must be 
returned to the treasury so that the district may have both the property 
and the money with which it was acquired. No authority with which 
we are familiar has gone far enough to sanction this method of enabling 
a municipal corporation to both have its cake and eat it. 

It cannot be successfully contended that a remedy similar to that 
contended for in this case is necessary to protect a municipal corporation 
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from the extravagant action of its officers. The law is very prone to 
remedy excesses of official action when the interests of the taxpayers are 
involved, but it does not place a premium upon the quiescent indulgence 
of interested taxpayers by encouraging them to stand by and watch the 
expenditure of large sums in their behalf in the assurance that they 
can come into court later and secure the assistance of the law to make 
a public improvement on unintended private donation. 
The judgment is affirmed. 


Bruce, Ch. J. (dissenting). I am of the opinion that the demurrer 
should have been overruled. 

The greater portion of the warrants issued were paid out of the 
treasury during the term of office of the defendants. Section 2218, 
Compiled Laws of 1913, rendered the contract absolutely void and a 
personal liability of the members of the school board alone. In issuing 
the warrants therefore, and in allowing them to be paid, they used their 
official positions in order to pay their own debts, and the case is no dif- 
ferent than if they had drawn the money themselves from the treasury 
and then paid it over to the contractors. They are not sued on the con- 
tract, but for the conversion of the funds, and there is no doubt that 
those funds were converted. 

Nor does any clement of estoppel exist even though the building may 
have been afterwards used by the school district. (Goose River Bank v. 
Willow Lake School Twp. 1 N. D. 26, 26 Am. St. Rep. 605, 44 N. W. 
1002; Capital Bank v. School Dist. 1 N. D. 479, 48 N. W. 363; Eng- 
stad v. Dinnie, 8 N. D. 1, 76 N. W. 292; Detroit v. Detroit City R. 
Co. 60 Fed. 161; Bangor Twp. v. Bay City Traction & Electric Co. 147 
Mich. 165, 7 L.R.A.(N.S.) 1187, 118 Am. St. Rep. 546, 110 N. W. 
490, 11 Ann. Cas. 293; Cedar Rapids Water Co. v. Cedar Rapids, 118 
Towa, 234, 91 N. W. 1081. 

It is elementary, indeed, that a contract of a municipal corporation 
which is void at its inception cannot be validated by a subsequent ratifi- 
cation. Cedar Rapids Water Co. v. Cedar Rapids, and Goose River 
Bank v. Willow Lake School Twp. supra; Engstad v. Dinnie, 8 N. D. 
1,76 N. W. 292. 

Nor is there any merit in the contention that the taxpayers alone are 
injured, and that the taxpayers alone may bring the suit. The money 
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was paid by the taxpayers into the treasury of the school district. It 
was there held as a trust fund. It was the duty of the district to con- 
serve and properly use it. If one of its officers or all of its officers 
diverted it, it was still its duty to recover it and to keep it intact. 

This is not a case like that of Red River Valley Nat. Bank v. Fargo, 
14 N. D. 98, 103 N. W. 390, where it was held that a city could not 
refuse to redeem the warrants issued in payment of a public improve- 
ment on the ground that the debt incurred was beyond the constitutional 
debt limit and after the taxpayers had paid the taxes levied for the 
specific purpose without raising the question. That decision held that 
the taxes paid were a trust fund for the payment of the particular debt; 
that it was a special assessment; and that the parties assessed had, before 
the incurring of any liability, had the opportunity to be heard and to 
protest. Here a contract is let and a tax is levied without any such 
opportunity being given. It may well be that the taxpayers were willing 
to pay for the school the amount of the constitutional limit, but the 
complaint alleges that other school debts were left unpaid so that these 
warrants might be taken care of. It may be that they are still willing 
to pay for the building to the extent of that constitutional limit, but 
still to look to the personal liability of the school board for the balance 
or difference. Is there anything to prevent them from doing so? 

As we understand the law, the contract was that of the defendants and 
of the defendants alone, and the building is practically theirs. It may 
be that they can recover from the district the reascnable value of the 
use thereof during the period it has been used, and it may be that they 
can sell it to the district for a price within the debt limit. The fact, 
however, remains that in paying for the same and in paying their own 
debt they wrongfully used the funds of the district, and are liable for 
their conversion. The taxes are paid in a lump sum and are levied in a 
lump sum, and are for general school purposes, and there is no presump- 
tion that, as in the case of the special assessment passed upon in the case 
of Red River Valley Nat. Bank v. Fargo, supra, the taxes were paid by 
the taxpayers for the express purpose of paying the debt imposed by the 
unlawful contract. It was a trust fund for lawful school purposes, to be 
lawfully expended, and it is the duty of the district to recover that which 
has been unlawfully paid out and to replenish that fund. 
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ATLAS LUMBER COMPANY, a Corporation, Respondent, v. 
CANADIAN-AMERICAN MORTGAGE & TRUST COMPA- 
NY, a Corporation, and Regent Grain Company, a Corporation, 
Appellants, and Kasper Goetz, International Harvester Company, 
a Corporation, John A. Meyer, Fargo Loan Agency, a Corporation, 
Selma A. Miller and M. C. Thress, Respondents. 


(161 N. W. 604.) 


Record of instrument — one required to file — subsequent purchasers — 
encumbrancers — protection of — recording officer — errors of — not 
chargeable with — property. 

1. One who is required to file an instrument for record as a protection to 
subsequent purchasers and encumbrancers is not chargeable with the conse- 
quences of errors committed by the recording officer in entering it as affecting 
property not embraced in the instrument. 


District court — clerk of — mechanics’ lien — satisfaction of — description 
of property — entry by clerk — mistake — lien not satisfied. 

2. When a clerk of a district court enters a satisfaction of a mechanics’ 
lien opposite a description not embraced in the satisfaction filed with him, 
and a subsequent encumbrancer is misled thereby, the lien is not rendered 
inferior to the encumbrance. 


Lien — intention to enforce — notice of — failure to give — not fatal where 
party appears and defends. 
3. The failure to give the notice of intention to enforce a lien required by 
§ 6825 of the Compiled Laws of 1913 is not fatal where the party to be notified 
has appeared and defended the action, and where no prejudice has been shown 
to result from such failure. 
Trial — evidence — findings. 
4. Evidence found sufficient to support finding of demand. 


On Petition for Rehearing. 


5. Where the complaint in an action to foreclose a mechanics’ lien contains 
an allegation of ownership in the defendant at the time of the filing of the lien, 
though there be no allegation of ownership at the time the contract was made 
or the materials supplied, and where appellants’ claim is based upon a mort- 
gage subsequently executed by the person against whom the lien is claimed, a 
judgment favorable to the plaintiff will not be reversed because of a lack of 
satisfactory evidence of ownership, but in such case the judgment will be 
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affirmed, conditioned upon the plaintiff supplying satisfactory proof of such 
ownership as will sustain the lien. 


Opinion filed February 5, 1917. 


Appeal from District Court of Hettinger County, W. C. Crawford, J. 
Affirmed. . 
Jacobsen & Alurray, for appellants. 

The entry of the satisfaction of a mechanics’ lien by the clerk of court 
has the effect of clearing the real estate from the effect of such lien. 
Comp. Laws 1913, § 6829. 

A mechanics’ lien not properly indexed and abstracted is void as 
avainst an innocent purchaser or encumbrancer. Red. River Lumber 
Co. v. Children of Israel, 7 N. D. 46, 73 N. W. 203; Turner v. St. 
John, 8 N. D. 245, 78 N. W. 340. 

It is fatal to the maintenance of an action to foreclose a mechanics’ 
lien that no notice of intention to enforce such lien was given. Comp. 
Laws 1913, § 6825; 27 Cyc. 323. 

Where the contract itself or the statute provides that notice of inten- 
tion to foreclose or enforce a lien be given and filed, such conditions 
must be met, and compliance must be pleaded and proved. 27 Cye. 
253 North Dakota Lumber Co. v. Bulger, 19 N. D. 516, 125 N. W. 883. 

Before filing a written demand for payment is a condition prereq- 
uisite. Comp. Laws 1913, § 6814; North Dakota Lumber Co. v. 
Bulger, supra; 27 Cyc. 110, 111, 119, 120. 

Otto Thress, for respondent. 

The failure of the clerk of court to properly file, index, and abstract: 
a mechanics’ lien delivered to him for such purpose, does not affect the 
validity of the lien. It is not required of the lien claimant that he 
stand by and know that the clerk performs his statutory duty. Red 
River Lumber Co. v. Children of Israel, 7 N. 1). 46, 73 N. W. 203. 

The law in existence at the time of filing the lien is the law which 
governs. To hold othérwise would be to impair vested rights, and plaee 
burdens upon the hen claimant which did not exist when he exercised 
his statutory right. Craig v. Herzman, 9 N. D. 140, 81 N. W. 288. 

When a lien is filed according to the requirements of the law at that 
time, it becomes a fixed right, that cannot be added to or taken from. 
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Waters v. Dixie Lumber & Mfg. Co. 106 Ga. 592, 71 Am. St. Rep. 
281, 32S. E. 636. 

If the change in the law is remedial only, then the remedy can be 
waived. The voluntary appearance of the parties and participation 
in the trial amount to a complete waiver, and the partics cannot com- 
plain. 31 Cyc. 733; Blades v. Des Moines City R. Co. 146 Iowa, 580, 
123 N. W. 1057; Robertson Lumber Co. v. State Bank, 14 N. D. 511, 
105 N. W. 719; Hoppes v. Baie, 105 Towa, 648, 75 N. W. 495. 

If the person by whom the contract for the building or improve- 
ment was made was not the owner, but subsequently became the ab- 
solute owner or acquired larger interest than he formerly had, the lien 
attaches to the subsequently acquired interest. 27 Cye. 229; Madler 
v. Twin City Box Factory, 125 Minn. 207, 145 N. W. 1072; Lyon v. 
McGuffey, 4 Pa. 126, 45 Am. Dee. 675; Flocte vy. Brown, 104 Iowa, 
154, 65 Am. St. Rep. 34, 73 N. W. 483; Brown v. Jones, 52 Minn. 
484, 55 N. W. 54; Courtemanche v. Blackstone Valley Street R. Co. 
170 Mass. 50, 64 Am. St. Rep. 275, 48 N. E. 937; Trueblood v. Shell- 
house, 19 Ind. App. 91, 49 N. FE. 47. 


BrrpzeEwt, J. This action was brought by the Atlas Lumber Com- 
pany against the defendants to foreclose a mechanics’ lien on the south 
half (S. $) of the southwest quarter (S. W. }) and the south half (S. 3) 
of the southeast quarter (S. E. +) of section 10—134—97, which, as al- 
leged in the complaint, was owned by one Kasper Goetz, a defendant 
in the action. The lien resulted from the furnishing of materials for 
the improvement of a certain dwelling house situated upon the premises 
described. The case was tried in the district court of Hettinger county, 
resulting in a judgment for the plaintiff for $156.10 and costs. The 
judgment further decreed the sale of the property by way of foreclosure 
of the mechanics’ lien, and established the judgment as a lien superior 
to the interest of all of the defendants. From the judgment of the trial 
court the defendants the Canadian-American Mortgage & Trust Com- 
pany and the Regent Grain Company appeal and demand ‘a review of 
the entire case in this court. 

Upon this appeal the appellants predicate error upon the findings of 
the trial court according to which the respondent’s judgment was de- 
clared to be superior to the rights claimed by the appellants. The prin- 
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cipal fact upon which appellants’ claim to priority rests is the mistake 
of the clerk of the district court in entering a satisfaction of respondent’s 
lien in the following manner: On November 17, 1911, respondent filed 
a mechanics’ lien describing the land affected as the northwest quarter 
(N. W. 4) of section 10-134-97. Later on respondent discovered that 
it had made a mistake in the description, whereupon it filed anew upon 
the south half (S. 4) of the southwest quarter (S. W. 4) and the south 
half (S. 4) of the southeast quarter (S. E. 4) of section 10-134-97. At 
the date of the filing, respondent also filed a satisfaction of the hen 
erroneously placed against the northwest quarter (N. W. 4) of section 
10-134-97. In entering this satisfaction the clerk of the district court, 
through mistake, made an entry in the margin of the record of such 
corrected lien as follows: “Satisfied December 19, 1911, entered and 
filed at 1 o’clock vp. mw. L. F. Hoffman, Clerk.” Through this mistake 
it was made to appear that the lien of the respondent was satisfied, 
when as a matter of fact such was not the case. Appellants, having 
advanced money in reliance upon the security of the land affected by 
the lien and having relied upon the entry of the clerk, contend that they 
are good faith encumbrancers and are consequently entitled to priority 
over the holder of the lien so erroneously satisfied by the clerk. 

The contention of the appellants, based upon the erroneous entry of 
satisfaction by the clerk, requires a consideration of the general purpose 
and intent of the various provisions of the statute requiring the filing 
of mechanics’ liens and their satisfaction. Gencrally speaking, the 
purpose of recording statutes is to provide protection to those who might 
rely upon the ostensible evidence of ownership after the ostensible 
owner has parted with some interest in the property to a third party. 
Recording statutes operate to the advantage of the subsequent pur- 
chasers and encumbrancers, who are by their operation apprised of the 
nature of the interest which the grantor or assignor can transfer, and 
of the claims of third persons in the property. Were it not for the re- 
cording statutes, subsequent purchasers and encumbrancers would be 
subjected to the risk of prior conveyances and liens except in those in- 
stances where they might obtain a prior right by virtue of the operation 
of some equitable principle. 

In view of the purpose for which recording statutes are adopted, we 
think it more just and more consonant with reason to hold that the con- 
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sequences of the failure of a recording officer to perform his statutory 
duties with precision and accuracy should be visited rather upon those 
in whose interest such statutes are enacted than upon those who have 
in all ways complied with the statutes requiring the filing of instru- 
ments for record. 34 Cyc. 589; Throckmorton v. Price, 28 Tex. 606, 
95 Am. Dec. 334; Franklin v. Cannon, 1 Root, 500; Judd v. Wood- 
ruff, 2 Root, 298. 

Had the subsequent encumbrancers in the case before us examined 
the contents of the satisfaction filed with the clerk of the district court, 
they could have been in no way misled by the entry on the record; for 
it is apparent that the respondent’s lien was not satisfied thereby. If 
they chose to place reliance upon the entry of a clerk, rather than upon 
a personal inspection of the instrument which had been filed with him, 
they must abide the consequences of their error. It was not incumbent 
upon the respondent to direct the clerk in the performance of his official 
duties. Respondent did its full duty when it filed the instruments as 
required by law. We discover nothing in the statutes that militates 
against the general principles above set forth, and in our opinion they 
are quite decisive of this branch of the case. 

It might be argued with some force that the principles above dis- 
cussed are not applicable to filing and recording under the Mechanics’ 
Lien Law, for the reason that a mechanics’ lien is wholly a creature of 
statute, and that the statute must be fully complied with in order to 
secure the benefits intended. However forcibly this argument might 
apply to the steps required in complying with the conditions necessary 
to perfect one’s lien, it clearly can have no application to a situation 
where a lien exists and has been improperly noted as satisfied. 

It is next contended by appellants that the respondent cannot succeed 
in this action by reason of its failure to serve the statutory notice of 
intention to enforce its mechanics’ lien as required by § 6825 of the 
Compiled Laws of 1913. The record owner upon whom such notice 
is required to be served appeared in the court below and defended the 
action. No circumstances are set forth showing that any prejudice has 
resulted from the failure to give the notice. In this situation the ends 
of justice certainly do not require the dismissal of this action. 7 

It is also contended that the respondent’s alleged lien fails, because 
it has not been shown that Goetz was the owner of the land; or, if he 
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were not the owner, that the owner was notified by registered mail 
prior to the furnishing of the matcrials. In our opinion this conten- 
tion is likewise untenable. Appellants’ claim in this case is based upon 
subsequent mortgages executed by Goetz. Both plaintiff and defendants 
in the court below claimed through Goetz, and the case was apparently 
tried on the assumption that Goetz was the owner. It is undisputed that 
the materials were purchased by Goetz, and the lien statement itself, 
which is in evidence, shows that the lien was claimed against Goetz 
as owner of the property upon which the materials were used. 

It is further contended that the respondent is not entitled to the lien 
for the reason that he has failed to comply with § 6825 of the Compiled 
Laws of 1913 requiring that a written demand for the pavment of the 
account must be made at least fifteen days prior to the filing of the hen. 
A stipulation of facts signed by counsel for appellants contains the fol- 
lowing recital: “That thereafter said plaintiff demanded payment of 
such said sum, and after fifteen days after making such a demand the 
plaintiff filed a purported claim for mechanics’ lien in the oftice of the 
clerk of court.” It is trne that the stipulation does not state that the 
demand was in writing, but it does state that it was made more than 
fifteen days before the filing of the mechanics’ lien. In the absence 
of a showing to the contrary, the natural inference would be that the 
demand was such as to comply with the statute. 

Finding that the judgment of the trial court is amply supported by 
the law, and by the evidence in the record, it is in all things aftirmed. 


On Petition for Rehearing. 


Binpzetr, J. In their petition for rehearing counsel for appellants 
urge that the complaint is insufficient in failing to allege that Kasper 
Goetz was the owner of the premises at the time the materials were 
supplied, and that there is no competent evidence in the record estab- 
lishing that he was such owner. The complaint alleges that the lien 
was filed on the 17th of November, 1911, and that Kasper Goetz was 
at that time the owner and in possession of the premises. 

It is true that the contract under which the materials were supplied 
was made more than a year previous to this, and that the record is 
lacking in satisfactory and direct evidence of ownership, cither at the 
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time the materials were furnished or at the time the lien was filed. The 
complaint should now be liberally construed and the judgment affirmed 
if Goetz had an interest to which the lien could attach. See Chicago 
Lumber Co. v. Fretz, 51 Kan. 134, 32 Pac. 908; Johnson v. Soliday, 
19 N. D. 463, 126 N. W. 99. But in our opinion there should be more 
direct evidence of the ownership than that contained in the record. Our 
conclusion is that the judgment of the district court should be and is 
affirmed, conditioned upon the plaintiff’s supplying satisfactory proof 
of ownership of the premises. The ends of justice do not require a 
new trial, except upon this issue. Neither the appellants nor the re- 
spondents shall be entitled to recover their costs or disbursements on 
this appeal. 
The petition for rehearing is denied. 


BRYAN M. BEERS and Darwin N. Beers, Copartners, Doing Busi- 
ness as B. M. Beers & Son, v. ARTHUR V. SCHALLERN. 


(161 N. W. 557.) 


Special contract — for construction of well — action on — burden of proof — 
what proof necessary to satisfy. 

Where a suit is brought on a special contract to pay for the entire cost of 
the construction of a well, the burden of proof is upon the plaintiff to establish 
the contract sued upon. The burden is not met by proof which mercly tends 
to show that the defendant only agreed to pay two thirds of such cost and 
that a third party was to pay the other third. 


Opinion filed February 7, 1917. 


Appeal from the District Court of Morton County, W. L. Nuessle, 
Judge. 

Judgment for plaintiffs. Defendant appeals. 

Reversed. 


Statement of facts by Brucr, Ch. J. 
This is an action to recover for the price of digging a well. The 
plaintiff alleges a contract entered into by which the plaintiff ugreed 
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to complete the well ready for use for the sum of $1.25 per foot, and 
alleges that he dug the same to a depth of 385 feet and is entitled to the 
sum of $481.89, less $9.36, for which he had agreed to credit the de- 
fendant, the value of an old pipe. The answer is a general denial. 
Under this general denial, however, the defendant was justified in at- 
tempting to show that the contract was other than that sued upon. See 
Anderson Mercantile Co. v. Anderson, 22 N. D. 441, 1384 N. W. 36. The 
defendant, therefore, attempted to show that his agreement merely was 
to pay two thirds of the cost of digging the well, and that the plaintiff 
agreed to look to the tenant for the balance. He also undertook to show 
that he in no event agreed to pay for a greater depth than 35 feet. 


In regard to the contract B. M. Beers, one of the plaintiffs, on direct 
examination, testified as follows :— 

Q. Did you at that time have conversation with Mr. Schallern in 
regard to a well ? 

A. Yes. 

Q. Now what was that conversation ? 

A. I told him that Webber had told me that he wanted to see me in 
New Salem that day, because they needed a well very bad at the farm; 
so I got on the train that afternoon and came down to Mr. Schallern’s 
place of business. I went up there in the afternoon and asked him in 
regard to it. He said he needed a well there, and asked me the price. 
I told him we would dig tubular wells and guarantee plenty of water 
and charge $1.25 a foot from the top down, and that we would finish 
it up in good workmanlike manner so it would drain nicely, and would 
warrant it. He said that he needed just such a well. He told me: 
“Mr. Beers, see my man, Mr. Webber. Go to him and sec him, and if 
he agrees to pay one third of the price of the well, I will pay two thirds, 
and we will have a good well,” 

. Did he tell you what to do if Mr. Webber agreed to pay one third ? 
. He told me to go right ahead. 

Did Mr. Webber agree to stand one third? 

. Yes, sir, he did. 

. How deep did you go with this well ? 

. I went 385 feet. 

. And what kind of a well is it? 


pe 


OrPOorPeo 
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A. Well, it is a never-failing well. It pumps day and night. 


And on cross-examination he testifies: 

Q. You say that Mr. Schallern stated that if Mr. Webber would pay 
one third of the well, that you could go ahead and dig it? 

A. Yes, he asked me to see Mr. Webber and if he was willing to pay 
one third that he would pay two thirds. 


Defendant testified concerning the conversation with B. M. Beers as 
follows: 

Q. In this conversation at Mandan, what was said there ? 

A. He urged me, he came into the store and urged me, to have a well 
dug, that he would be glad to do the work for me. I protested that I 
did not want one at all, and at last I said, “Z will tell you, Mr. Beers, 
uf Mr. Webber, I am willing to make another donation, and tf Mr. 
Webber will pay one third of the expense, I would be willing to stand 
two thirds, but I would not go any deeper than 85 feet.” He hud al- 
ready stated the price per foot. I said that would be all right because 
there was all kinds of water there. I know the water is there. I wanted 
to have the well dug so it would not fall in. It was probably an hour’s 
conversation we had, and I told him all my troubles about those wells, 
and he understood the whole situation. Then he left. 

Q. Was anything said about what kind of a well it was to be, a bored 
well, or a drilled well ? 

A. It was a bored well, that is what I understood him to say. I told 
him that, I told him the whole situation, that I was getting this well 
35 feet deep, that I had all kinds of water there. 

Q. Did you tell him that you wanted a bored well ? 

A. I told him I wanted a bored well ? 

Q. Was there anything said about a drilled well ? 

A. Not a word. 


Louis Webber, witness for plaintiff, on direct examination, testified : 

Q. Are you a tenant of Mr. Schallern? Do you work on Mr. Schal- 
lern’s farm ? 

A. Yes. 

Q. And did you agree with Mr. Schallern to pay him, Mr. Schallern, 
for a part of this well ? 

A. No, sir. 
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Q. Did you agree to pay Mr. Schallern one third of the cost of this 
well ? 
A. Yes. 


On cross-examination this witness testified : 

Q. Before Mr. Beers commenced digging, he asked you if vou would 
pay one third of the cost of the well did he not? 

A. Yes. 

Q. And did you tell him you were going to pay one third of it then ? 

A. I said straight, “Yes.” 

Q. Whom did you say vou would pay, Mr. Beers or Mr. Schallern ? 

A. T only said that I would pay one third, nothing further. 


The court instructed the jury that “the verdict will be cither for the 
full amount claimed by the plaintiff in their complaint, together with 
interest from the 25th dav of October, 1914, or it must be for the de 
fendant. In other words, there can be no compromise, gentlemen, under 
the pleading and testimony in this case. Either there was an express 
contract, which must be proven, or there was not a contract. So as 
jurors then you must pass upon these questions and determine them 
from the evidence you have heard here under these instructions.” 

A verdict was rendered for the plaintiff, and the defendant secks for 
a reversal of the judgment entered thereon on account of the refusal 
of the trial judge to direct a verdict in his favor for errors in the ad- 
mission and exclusion of the testimony and for errors in the instruction 
to the jury. 


B. W. Shaw, for plaintiffs and respondents. 
Langer d& Nuchols, for defendant and appellant. 


Bruce, Ch. J. (after stuting the facts as above). We are satisfied 
that reversible error was committed in the giving of the instruction com- 
plained of, and that a new trial should be ordered. The plaintiff, in 
our opinion, failed entirely to prove the special contract sct out in his 
complaint, and the defendants’ theory of the casc was not instructed 
upon. The testimony of the defendant was to the effect that the con- 
tract between him and the plaintiff was that he should onlv pay for 
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two thirds of the cost of construction, and that of the plaintiff himself 
proves nothing more. 22 Enc. PI. & Pr. 564. 

The judgment of the District Court is reversed and the cause is re- 
manded for further proceedings according to law. 





R. A. JACKSON, as Assignee for the Benefit of the Creditors of the 
Cavalier County Farmers’ Co-operative Mercantile Company, a 
Corporation, v. THORSTEN SABIE. 


(161 N. W. 722.) 


Corporate stock — ordinary contract — principles governing — regulations 
to contrary — absence of. 
1. In the absence of regulations to the contrary, the principles governing 
the formation of an ordinary contract apply with full force to a contract of 
subscription to or for the purchase of corporate stock. 


Capital stock — subscription to — operating corporation — offer to subscribe 
— or purchase stock — acceptance of offer — obligation — none arises 
until. | 

2. Where a person makes an offer to subscribe to, or purchase, capital stock 
in an existing operating corporation, he does not become a stockholder, or 
obligated to pay for the capital stock applied for, unless and until his propo- 
sition is accepted in terms or by acts from which an acceptance can be 
inferred. 


Existing corporation — subscriber to capital stock — obligation to pay — 
mone arises — until offer acceptcd — corresponding obligations — must 
exist. 

3. There is no obligation on the part of a person who subscribes to stock 
in an existing corporation unless there is a corresponding obligation on the 
corporation. If both are not bound, neither is bound. 


Opinion filed February 8, 1917. 


From a judgment of the District Court of Cavalier County, 
Kneeshaw, J., defendant appeals. 

Reversed. . 

Grimson & Johnson, for appellant. 

“On a proceeding instituted for the purpose of charging a person 


with some liability imposed upon him by virtue of his being a member 
36 N. D.—4. 
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of a corporation, the burden of proving the fact of membership is upor 
the party asserting it.” 3 Enc. Ev. 616; Fouche v. Merchants Nat. 
Bank, 110 Ga. 827, 36 S. E. 256; Diven v. Lee, 36 N. Y. 302. 

The prima facie presumption which accompanies the promissory note 
is overcome and destroyed when defendant submits proof the truth of 
which would avoid the note. Huber v. Chicago, M. & St. P. R. Co. 
6 Dak. 392, 48 N. W. 819; Volkman v. Chicago, St. P. M. & O. R. Co. 
5 Dak. 69, 37 N. W. 731. | 

When one subscribes or offers to subscribe to the capital stock of an 
existing corporation, there must be an acceptance of such offer, or no 
obligation arises. 10 Cyc. 381, 383; St. Paul, S. & T. F. R. Co. v. 
Robbins, 23 Minn. 439; Busey v. Hooper, 35 Md. 15, 6 Am. Rep 
350. 

In this case there was no writing. Subscription implies writing one’s 
name. 10 Cyc. 401; 3 Enc. Ev. 617, 618, 620. 

When a party has evidence in his possession which has an important 
bearing on the case, and fails to produce it, the presumption is that 
such evidence would be unfavorable to the party if produced. 9 Ene. 
Ev. 959, 965. 

To an offer of proof, the general objection that it is “incompetent, 
irrelevant, and immaterial” is wholly insufficient. Buchanan v. 
Minneapolis Threshing Mach. Co. 17 N. D. 343, 116 N. W. 335; 
Flora v. Mathwig, 19 N. D. 4, 121 N. W. 63; 3 Enc. Ev. 621. 

It is settled law that accident and surprise may be predicated upon 
violated agreements, and misleading information furnished to the 
opposite party. 1 Spelling, New Tr. & App. Pr. § 196, p. 264; Black- 
burn v. Crowder, 110 Ind. 127, 10 N. E. 933. 

W. A. McIntyre, for respondent. 

The answer here, in order to state a defense, must have shown or 
contained allegations to the effect that the agent acted within his 
authority, and also that defendant rescinded his subscription agreement 
before the rights of creditors intervened. McIntyre v. E.. Bement’s 
Sons, 146 Mich. 74, 109 N. W. 46, 10 Ann. Cas. 143. 

As a note or other written contract imports a consideration the same 
as a sealed instrument at common law, the burden of proof is on the 
party asserting want of consideration. South Dakota C. R. Co. v. 
Smith, 22 S. D. 210, 116 N. W. 1120. | 
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A certificate of stock need not be tendered before suit is brought, and 
it is no defense to allege that the stockholder has never received the 
paper representative of his stock. The certificate is nothing more 
than the holder’s evidence of his stock, and that is not what makes him 
a stockholder. Cook, Corp. 6th ed. § 192; Marson v. Deither, 49 
Minn. 423, 52 N. W. 38; Astoria & S. Coast R. Co. v. Hill, 20 Or. 
177, 25 Pac. 379; California Southern Hotel Co. v. Callender, 94 
Cal. 120, 28 Am. St. Rep. 99, 29 Pac. 859; Columbia Electric Co. 
v. Dixon, 46 Minn. 463, 49 N. W. 244; Chandisr v. Northern Cross 
R. Co. 18 Ill. 190. 

Subscription rights in a | corporation need not be evidenced 
by written instruments in any particular form, but may be established 
by parol. Manchester Street R. Co. v. Williams, 71 N. H. 312, 52 
Atl. 461; Somerset Nat. Bkg. Co. v. Adams, 24 Ky. L. Rep. 2083, 72 
S. W. 1125; Walter v. Merced Academy Asso. 126 Cal. 582, 59 Pac. 
136. 

‘It is no defense to an action on subscription to the stock of a corpo- 
ration, that the agent who obtained the signature represented to him 
that he would never be called upon to pay anything on the subscription. 
Marles Carved Moulding Co. v. Stulb, 215 Pa. 91, 64 Atl. 431. 

Secret agreements to release a subscriber are void. Cook, Corp. § 
191; Atwater v. Stromberg, 75 Minn. 277, 77 N. W. 963; Shuey v. 
Holmes, 22 Wash. 193, 60 Pac. 402; Wilson v. Hundley, 96 Va. 96, 
70 Am. St. Rep. 837, 30 S. E. 492; Jackson F. & M. Ins. Co. v. Walle, 
105 La. 89, 29 So. 503; Yonkers Gazette Co. v. Jones, 30 App. Div. 
316, 51 N. Y. Supp. 973; Olmstead v. Vance & J. Co. 196 Ill. 236, 
63 N. E. 634; Boney v. Williams, 55 N. J. Eq. 691, 38 Atl. 189. 

A note given in payment of the subscription price of stock in a 
national bank may be enforced by the receiver, and it is no defense 
that the president had agreed that the stock might be returned and the 
note canceled. Atwater v. Stromberg, 75 Minn. 277, 77 N. W. 963; 
Mead v. Pettigrew, 11 S. D. 529, 78 N. W. 945; Farnsworth v 
Robbins, 36 Minn. 369, 31 N. W. 349; Olmstead v. Vance & J. Co. 
196 Ill. 236, 63 N. E. 634; McIntyre v. E. Bement’s Sons, supra. 

A subscription to the stock of a corporation cannot be rescinded 
where a corporation is defunct and has passed into insolvency before 
commencement of action to rescind. Deppen v. German American 
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Title Co. 24 Ky. L. Rep. 1110, 70 S. W. 868; Upton v. Englehart, 
3 Dill. 499, Fed. Cas. No. 16,800; Ogilvie v. Knox Ins. Co. 22 How. 
380, 16 L. ed. 849; Upton v. Tribilcock, 91 U. S. 45, 23 L. ed. 203. 

The right to suc and recover on a note given on a stock subscription 
cannot be questioned. German Mercantile Co. v. Wanner, 25 N. D. 
479, 52 L.R.A.(N.S.) 453, 142 N. W. 463. 

Where defendant on the trial claims accident or surprise, his failure 
to ask for a continuance, and participation in the trial, waive all such 
matters. Josephson y. Sigfusson, 13 N. D. 312, 100 N. W. 703. 

“Where notice of intention to move for a new trial states, as 
grounds for the motion, errors of law occurring at the trial, and that 
the decision is against the law, the only questions that can be considered 
are errors of law arising upon the trial.” Gilman yv. Carpenter, 22 S. 
D. 123, 115 N. W. 659. : 

Where “newly discovered evidence” is not assigned as a ground for 
new trial, it cannot be considered. Neale v. Depot R. Co. 94 Cal. 425, 
29 Pac. 954; Packer v. Doray, 4 Cal. Unrep. 297, 34 Pac. 628; 
Grigsby v. Wolven, 20 S. D. 623, 108 N. W. 250. 

But a motion based on this ground appeals to the diserction of the 
court, and its decision will not be disturbed unless abuse of discretion 
clearly appears. Grigsby v. Wolven, supra. 


Curist1anson, J. On June 20th, 1908, the defendant executed a 
note for $100, payable to the Cavalier County Farmers’ Co-operative 
Mercantile Company on November 1st, 1910, and delivered such note 
to one Welo, the secretary of the Cavalicr County Farmers’ Co-oper- 
ative Mercantile Company. Both Welo and the defendant testified in 
regard to the transaction, and, while they disagree as to what was said 
at the time, they agree that the only consideration defendant was to 
receive for such note was a share of capital stock in the Cavalier 
County Farmers’ Co-operative Company. 

The defendant testified in part: “We had quite a lengthy conversa- 
tion about the giving of this note; were speaking of it quite a while 
in there; Mr. Welo got me in there and we was speaking of it quite 
a while in there; we was speaking about this note, and he wanted me 
to go in there and speak to him im there, and we was speaking back and 
forth, and I said I didn’t want a share in there, in that company, be- 
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cause I did not have the money; that was a fact; then he said: ‘That 
zs all right, and you take a share here and we will give you the money 
and we will take your note.” . . . He said he would take my note 
for the money, in place of the moncy, instead of the money. He did 
not at that time issue mc a share of stock nor hand me a written receipt 
for a share of stock in the company, and he did not give me a written 
receipt for the note; nor did he give me any writing to show what I 
was to get for the note, if anything; I was not owing the corporation 
anything when that note was given.” 

Defendant also made the following offer of proof: ‘Defendant at 
this time offers to prove by Mr. Sabie, now on the stand, that, some- 
time before the note in question was payable, he spoke to the manager, 
Mr. Welo, and asked Welo to give defendant back the note in question, 
which Welo then said he would do, but could not give it back just 
then as the safe was locked, and the note was in the safe, but told 
defendant he would get it another time.” The offer was rejected, and 
defendant denied permission to offer evidence tending to establish the 
matters therein referred to. 

It is undisputed that the Cavalier County Farmers’ Co-operative 
Company was a going concern at the time of the execution and de- 
livery of the said promissory note involved herein, and had been so 
for a considerable length of time prior thereto, and that such corpo- 
ration remained a going concern until July, 1910, or more than two 
years after the execution of the note. In July, 1910, however, the 
corporation executed a trust deed and thereby assigned its asscts to 
plaintiff as trustee for the bencfit of its creditors, and plaintiff claims 
that the note involved in this action camc into his hands as part of thie 
assets of said corporation under said trust deed. 

It was stipulated as a fact upon the trial “that no stock-was ever 
issued to Mr. Sabie, or offered to him.” And the undisputed evidence 
shows that the defendant at no time received any notice of acceptance 
of his offer to purchase stock, nor did he ever receive any notice of 
meetings of stockholders, or any notice whatever relative to the affairs 
of the corporation, nor was he in any manner whatsoever treated or 
recognized as a stockholder by the corporation or any of its officers. 

The books of the corporation were not offered in evidence, although 
the defendant demanded their production, and there was no evidence 
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whatever tending to show that the plaintiff was a stockholder, except 
the mere fact that he executed the promissory note sued upon. The 
defendant testified positively that there was no written agreement, but 
that the agreement to purchase rested in parol only. Welo, the secretary 
of the corporation, who received the note, testified, however, that there 
was a written agreement or subscription, but such subscription was 
not produced or offered in evidence, or its absence accounted for and 
secondary evidence of its contents offered. Hence, it is of no conse 
quence in the consideration of this cause. 

The court directed a verdict against the defendant, and he appeals 
from the judgment and the order denying his motion for a new trial. 

Defendant has assigned numerous errors, but we find it necessary | 
to consider only one; viz., the error assigned upon the direction of a 
verdict in plaintiff’s favor. Did all the evidence in the case prove 
that the defendant was a stockholder in the Cavalier County Farmers’ 
Co-operative Mercantile Company to such a degree of certainty that 
upon a fair consideration thereof reasonable men could draw only the 
conclusion that he was such stockholder? If so, the verdict was proper- 
ly directed. If the evidence failed to show this, or if it was a question 
upon which reasonable men in the exercise of their reason might arrive 
at different conclusions, it was error to direct a verdict. 

Under the laws of this state, a stockholder is one who owns capital 
stock in a corporation (Comp. Laws 1913, § 4515); and “all corpora- 
tions for profit must issue certificates of stock when fully paid up, 

such shares of stock are personal property, and may be trans- 
ferred by indorsement . . . and delivery of the certificate.” Comp. 
Laws 19138, § 4527. And the note or obligation of a stockholder may 
not be accepted in payment of stock in the corporation (Comp. Laws 
1913, § 4529), unless it is stock which the corporation has purchased 
from its surplus profits, under the provisions of § 4531, Compiled 
Laws 1913, and holds among its assets the same as other property. 
See German Mercantile Co. v. Metz, 21 N. D. 230, 180 N. W. 221. 

It is well to remember that we are not dealing here with a subscrip- 
tion to stock in a corporation to be thereafter formed, where the rights 
of other subscribers are involved (see Thomp. Corp. 2d ed. § 514); 
but, we are dealing with a case wherein a person, at the solicitation 
of an officer of an existing operating corporation, makes an offer to 
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purchase, or agrees to purchase, stock in such corporation, and executes 
and delivers a promissory note to such officer as payment for the 
stock. And, under the evidence in this case, it must be presumed that 
the stock referred to by Welo consisted of stock which the corporation 
had purchased from its surplus profits, and held in its treasury. See 
German Mercantile Co. v. Metz, supra. Such stock is, under the 
express provisions of the laws of this state, personal property, and 
consequently an offer or agreement to purchase the same stands upon 
the same basis as any offer to or agreement for the purchase of other 
personal property. See Barnard v. Tidrick, 35 S. D. 403, 152 N. W. © 
690; Marson v. Deither, 49 Minn. 423, 52 N. W. 38; Thomp. Corp. 
2d ed. § 3788. 

But it is immaterial whether the stock which defendant offered to 
purchase was stock theretofore issued and repurchased by the corpo- 
ration and held in its treasury, or was part ofits potential or author- 
ized capital stock not theretofore issued. In any event the evidence 
tends to show that defendant offered to purchase from an existing 
operating corporation, a share of stock, and the undisputed evidence 
shows that the defendant was to receive as the only consideration for 
the promissory note sued upon in this action capital stock in said 
corporation. The plaintiff in this case seeks to recover on the strength 
of the title of the corporation; and its title and right depended upon 
its contractual relations with the defendant. The mere act of sub- 
scribing did not necessarily constitute the defendant a stockholder. 
Thomp. Corp. 2d ed. § 560. In the absence of regulations to the con- 
trary, the principles which govern the formation of an ordinary con- 
tract apply with full force to a contract of subscription te corporate 
stock. Helliwell, Stock & Stockholders, § 49. And “as in the case 
of a proposition for any other contract, there 1s no contract until the 
proposition has been accepted.” 10 Cyc. 384. 

For “the American doctrine seems to be that the subscription must 
be accepted in terms, or else that it must be acted upon, which conduct 
is tantamount to an acceptance, and this within a reasonable time.” 
For although “no particular form of acceptance is essential in order 
to constitute this proposition to become a shareholder a binding con- 
tract . . . there must be some unequivocal act on the part of the 
agents having authority to accept the offer, so that there can be no 
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doubt as to the obligation of the corporation as well as of the sub 
scriber.” 1 Morawetz, Priv. Corp. 2d ed. § 48; 10 Cyc. 384. 

And, while it is true, as plaintiff contends, that a certificate of stock 
need not ordinarily be tendered as a condition precedent to the mainte- 
nance of a suit upon a stock subscription, it by no means follows that 
a person who offers to purchase, or who subscribes for, stock in a corpo- 
ration thereby becomes liable for the payment of stock. The question 
in such suit generally resolves itself into an inquiry as to whether the 
party sought to be held has actually become the owner of stock in the 
corporation. If he has, then the mere fact that a stock certificate has 
not been issued is of no consequence, as the certificate is merely the 
paper representative or evidence of his stock, and the mere issuance 
and delivery thereof are not the acts which confer upon the owner his 
rights in the corporation, but such certificate 1s merely evidence of his 
ownership of stock. A stockholder is one who owns stock. Such 
ownership carries with it not only the liabilities, but also the rights and 
privileges, incident thereto; 7. e., the owner of such stock acquires an 
interest in ‘the franchises and business of the company, and also be- 
comes subject to all the liabilities of a stockholder, including the obhi- 
gation to pay for the stock so held. But the obligation to pay for the 
stock exists only in case it is also binding upon the corporation. If 
the obligation is not mutual and equally binding upon the corporation, 
the promise to pay is not supported by a sufficient consideration. The 
criterion of liability is whether any act has been done by which the 
corporation is compelled to recognize the promisor as a stockholder. 
If the corporation is not bound by what took place to recognize a 
person as a stockholder, neither is he bound to pay for stock. 

“On the plainest principles of law, and as a general rule, a sub- 
scription to the capital stock of a corporation is not binding unless there 
is a consideration. It is equally essential that there be mutuality of 
obligations, and that both parties be bound by the instrument or con- 
tract. ‘The obligations of one can only be sustained by the correspond- 
ing obligation of the other. If both are not bound, neither is bound, 
and the transaction is a nullity.’ ”’ 1Thomp. Corp. § 570. 

In the case at bar, it is conceded that no certiticate was ever issued 
to Sabie or delivered to him. It is undisputed that the corporation 
remained a going concern for more than two years after defendant 
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executed and delivered the note involved herein, and the evidence 
adduced by the defendant was to the effect that during all this. time 
he received no notice of meetings of stockholders, nor did the corpo- 
ration or its officers in any manner recognize or treat him as a stock- 
holder. We are agreed that, under the facts and circumstances thus 
established, defendant made a prima facie showing that he never be- 
came a stockholder, and, consequently, he overcame the presumption 
that the note was executed and delivered for a consideration, and the 
burden was shifted to the plaintiff to show that the defendant became 
a stockholder and reccived the consideration agreed upon. The trial 
court therefore erred in directing a verdict in favor of the plaintiff. 
The judgment is reversed and the cause remanded for further proceed- 
ings not inconsistent with this opinion. ) 


On Petition for Rehearing. (Filed March 15, 1917.) 


Cnrristranson, J. The plaintiff has filed a petition for a rehearing 
wherein he asserts that the issue in the case is not whether there was 
any consideration for the note in suit (as discussed in the former 
opinion), but “that the only issue in the case is as to whether or not 
there was a failure of consideration.” 

In support of this contention plaintiff refers to certain statements 
in the answer, which he contends are, in effect, an admission on the 
part of the defendant that he became a stockholder in the company. 
The answer contained three defenses. Want of consideration and 
failure of consideration were both asserted as defenses. The statements 
relied upon by the plaintiff are: 

1. Certain language in paragraph 3 of the first defense to the effect 
that defendant on or about April 11, 1908, signed his name to an offer 
in writing whereby he offered said company to subscribe for $100 
worth of its capital stock at par; and 

2. Certain language in paragraph 5 of the same defense to the 
effect that on or about June 20, 1908, payment was demanded by the 
company, and that defendant, being unable to pay, was induced by 
Welo to execute and deliver the note in suit. 

Plaintiff, however, wholly ignores paragraph 4 of the first defense 
in the answer (found between the two statements relied upon by 
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plaintiff), which reads as follows: “That the said Cavalier County 
Farmers’ Co-operative Mercantile Company did not accept, and never 
has accepted, the defendant’s said offer in the last paragraph alleged, 
to subscribe for said stock, and never has issued or delivered any stock 
to the defendant, and that this defendant never has become, nor is he 
now, a stockholder in the said Cavalier County Farmers Co-operative 
Mercantile Company.” The language quoted is too plain to admit of 
doubt. It clearly negatives any intent on the part of the defendant 
to admit that he became a stockholder in the company. 

It may also be mentioned that the answer was not verified; and that 
upon the trial the defendant positively denied that he signed any 
written offer to subscribe for stock, and we are unable to find that the 
alleged admissions in the answer were invoked against him. And the 
record shows that the plaintiff placed upon the stand Welo, the person 
with whom defendant’s negotiations were had, for the purpose of con- 
troverting defendant’s testimony on this point. The theory adopted in 
the court below, therefore, seems to have been contrary to that for 
which plaintiff now contends. 

It is true defendant in his answer alleged, and upon the trial offered 
evidence to show, that at the time he executed and delivered the note 
to Welo, certain promises were made to him by Welo to the effect 
that he might, within a certain specified time, upon demand, have his 
note returned. Plaintiff contends that these promises were void as 
against creditors of the corporation, and cannot be asserted after the 
corporation has become insolvent. This contention is predicated upon 
the assumption that defendant became a stockholder. In our opinion 
° defendant made a prima facie showing that he never became a stock- 
holder, and consequently it is not necessary to consider the question 
respecting the validity of such oral promises, 

Plaintiff also asserts that in our former opinion we were in error in 
stating that “the undisputed evidence shows that the defendant at no 
time received any notice of acceptance of his offer to purchase stock.” 
A careful examination of the record discloses that there is no positive 
statement to this effect. But there is a stipulation entered into upon 
the trial stipulating it to be a fact that no stock was issued to Sabie 
or offered to him. The defendant testified as follows: “I never re- 
ceived any notice to participate in any of the meetings of the stock- 
holders in that concern.” 
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A careful consideration of the evidence as a whole leads us to the 
“ame conclusion announced in our former opinion: That the de- 
fendant made a prima facie showing that he never became a stock- 
S holder i in the company, and consequently he overcame the presumption 
at the note was executed and delivered for a consideration. 
While not very material upon this appeal, it may be mentioned that 
“Tthe affidavits submitted in support of the motion for a new trial show 
Qo that the by-laws of the company in force at the time involved in this 
ction provide as follows: “Any person not a competitor in any line 
of business carried on by this organization may become a member of 
oathis organization by: applying for such membership to the president 
-or secretary thereof, who shall decide upon all applications for stock 
in the corporation, in accordance with the constitution and by-laws 
thereof and with such rules and regulations as the board of directors 
w= may adopt. If they cannot agree, they shall call in one of the directors, 
and the majority shall decide. Providing that the final approval is 
left to the next directors’ meeting.” 

“No certificate of shares shall be issued to any person until the full 
amount thereof shall have been paid in cash or its equivalent. No 
person shall be allowed to become a shareholder in said corporation 
except by consent of the board of directors of the same.” These by- 
laws rather lend force to the. claim of the defendant that he never 
became a stockholder, and more fully confirm our belief that the judg- 
ment should be reversed, and a new trial had. We adhere to our former 
opinion, A rehearing is denied. 


. LA 


H. F. STREHLOW v. EDWARD E. FEE and May Fee, his Wife, 
C. G. Conn Company, a Foreign Corporation, Rockford Silver 
Plate Company, a Foreign Corporation, and W. J. Dyer & Brother, 
a Foreign Corporation. 


(161 N. W. 719.) 


Amended complaint—demurrer to—motion to strike—reinstatement of 
facts—former complaint—to which demurrer sustained —court may 
review — former adjudication — may correct error. . 

1. The trial court may, on a motion to strike out a demurrer to an amended 
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complaint on the ground that such amended complaint merely restates a former 
one to which a demurrer has been sustained, review the correctness of the ad- 

' judication on the former demurrer, and, if erroneous, correct his error, if such 
demurrer was improperly sustained. 


Purchaser of land—prior mortgages on—makes satisfaction of — under 
mistake of facts— judgment on— liens—canccelation of such satisfac- 
tion — reinstatement of mortgages — foreclosure of —liens—owners of 
=— position samc — substantial rights. 

2, Where the purchaser of land and of two prior mortgages, which are liens 
upon the same, releases such mortgages through a mistake of fact and in the 
belief that there are no judgment liens against said property, he will after- 
wards be allowed to cancel said releases and to reinstate and to foreclose said 
mortgages on discovering subsequent judgment liens, provided that the owners 
of such liens have not, by his prior action, been induced to change their posi- 
tion and have not lost any substantial and material rights. 


Landowner — title — protection of—prior mortgage—purchase of —re- 
leases same under a mistake as to judgment liens — owners of such 
liens — not prejudiced by release of mortgage — negligence — foreclosure 
of mortgage—after rcinstatement — abstract —recliance on— records — 
search of — failure to— does not preclude. 

3. Where the owner of Jand who, in order to protect his title, has purchased 
a prior mortgage, seeks to set aside a release of such mortgage, which he has 
executed through a mistake of fact and in ignorance of the existence of other 
judgment liens, and the owners of such liens have not been induced by such 
action to change their position or to lose their material rights, the question 
is one of mistake, and not of negligence, and he will not be precluded from 
the right to cancel such release and to foreclose the said mortgage by the mere 
fact that he relied upon an abstract, and did not search the records in order 
to ascertain the true condition of affairs. 


Opinion filed February 24, 1917. 


Appeal from the District Court of Rolette County, C. W. Buttz, J. 

Action to cancel the release of certain mortgages and to foreclose the 
same. 

Judgment for plaintiff. Defendants appeal. 

Affirmed. 

Fred E. Harrts, for appellants. 

The original complaint having stated no cause of action, and the de- 
murrer thereto having been sustained, the matters therein set forth 
were, by the adjudication and ruling thereon, res judicata, and a com- 
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plaint filed afterward in lieu of the former, setting forth no new cause 
of action, but containing a mere repetition of the substance and facts - 
of the former complaint, should be stricken out on motion. 31 Cyc. 
618; Phenix Ins. Co. v. Findley, 59 Iowa, 591, 13 N. W. 738; Epley 
v. Ely, 68 Iowa, 70, 25 N. W. 934; Waukon v. Strouse, 74 Iowa, 547, 
38 N. W. 408; McKee v. Illinois C. R. Co. 121 Iowa, 550, 97 N. W. 
69; Hoyt v. Beach, 104 Iowa, 257, 65 Am. St. Rep. 461, 73 N. W. 
492; Wisconsin Lumber Co. v. Greene & Western Teleph. Co. 127 Iowa, 
350, 69 L.R.A. 968, 109 Am. St. Rep. 387, 101 N. W. 742; Houfek 
v. Held, 75 Neb. 210, 106 N. W. 171; Rittmaster v. Richner, 14 Colo. 
App. 361, 60 Pac. 189; Enright v. Midland Sampling & Ore Co. 33 
Colo. 341, 80 Pac. 1041; Ruckman v. Ormond, 42 Or. 209, 70 Pac. 
708; Grand Lodge, I. O. O. F. v. Troutman, 73 Kan. 35, 84 Pac. 
567. 

The question presented on such motion was not the sufficiency of the 
original pleading, nor the sufficiency of the amended pleading, but 
whether there was such a sameness of the pleadings that the latter was 
not entitled to be considered as an amended pleading. Noyes v. 
Loughead, 9 Wash. 325, 37 Pac. 452; Bush v. McMann, 12 Colo. App. 
504, 55 Pac. 956. 

Where a party pays mortgages on his land before they are due and 
takes a satisfaction of same, instead of an assignment, and without ascer- 
taining whether or not there was anything due on them, he acts at his 
peril as against the holders of liens upon the land subsequent to such 
mortgages. Such act is not a forced payment to protect his title. Rev. 
Codes 1905, § 5126, Comp. Laws 19135, § 5682; Foster v. Furlong, § 
N. D. 282, 78 N. W. 986. 

Plaintiff’s agents, the attorney and the abstract company, overlooked 
these judgments, and their negligence was the negligence of plaintiff 
himself. Notice to the agent is notice to the principal. Rev. Codes 
1905, §§ 5788, 5872, Comp. Laws 1913, 8§ 6356, 6440. 

Plaintiff's declarations are inadmissible except as against interest 
and in favor of defendants. Jones, Ev. § 256; 1 Ene. Ev. pp. 383, 504; 
Bronson vy. Leach, 74 Mich, 713, 42 N. W. 174; Buckingham y. Tyler, 
74 Mich. 101, 41 N. W. 868. 

Unsigned carbon copies are not admissible; when signed, it is neces- 
sary to show that originals cannot be produced. Jones, Ev. § 208; 1 
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Ene. Ev. p. 539; McDonald v. Hanks, 52 Tex. Civ. App. 140, 113 8. 
W. 604. | 

A mortgage once satisfied cannot be revived, reinstated, or fore- 
closed. Duce v. American Mortg. & Invest. Co. 6 Dak. 122, 50 N. W. 
621; Thompson v. George, 86 Ky. 311, 5 S. W. 760; Dick v. Moon, 26- 
Minn. 309, 4 N. W. 39; Johnson v. Anderson, 30 Ark. 745; Spencer 
vy. Fredendall, 15 Wis. 666; Hoffman v. Wilhelm, 68 Iowa, 510, 27 
N. W. 483; Farrell v. Bouck, 60 Neb. 771, 84 N. W. 260; Mather v. 
Jenswold, 72 Iowa, 550, 32 N. W. 512, 84 N. W. 327; Conner v. Welch, 
51 Wis, 431, 8 N. W. 260; Weidner v. Thompson, 69 Iowa, 36, 28 
N. W. 422; Beal v. Congdon, 75 Mich. 77, 42 N. W. 685; Whitten- 
brock v. Parker, 102 Cal. 93, 24 L.R.A. 197, 41 Am. St. Rep. 172, 36 
Pac. 874; Mueller v. Renkes, 31 Mont. 100, 77 Pac. 512. 

One who procures an abstract from the abstracting company and 
relies upon it without going to the records is negligent, and such negli- 
gence forbids him to reinstate a mortgage satisfied by himself as against 
subsequent lien holders. Ft. Dodge Bldg. & L. Asso. v. Scott, 86 
Iowa, 431, 53 N. W. 283; Rice v. Winters, 45 Neb. 517, 63 N. W. 
830; Hayden v. Huff, 60 Neb. 625, 83 N. W. 920; Kitchell v. Mudgett, 
37 Mich. 81; 16 Cyc. 69, 140, 162; Dolvin v. American Harrow Co. 
28 L.R.A.(N.S.) 887, note; 29 L.R.A.(N.S.) 872 (N. J.). 

Plaintiff cannot retain the benefits of the transaction and repudiate 
its obligations. His failure to rescind stands as a complete bar to 
the recovery prayed for in this action. 29 L.R.A.(N.S.) 872 (N. J.). 

He who seeks equity must do equity. 16 Cyc. 69, 140, 141, 143; 
Stowell v. Tucker, 7 Idaho, 312, 62 Pac. 1033. 

Henry G. Middaugh and Rollo F. Hunt, for respondent. 

The amended complaint which defendants moved to strike out be- 
cause it was merely a restatement of the former complaint, to which 
a demurrer had been sustained, while not stating any new cause, very 
materially changes and amplifies the cause of action attempted to be 
pleaded in the former complaint, and contains a statement of vital 
elements necessary for plaintiff to recover, some of which are that he 
acted in good faith, was not guilty of negligence, and that the defend- 
ants—judgment creditors—are not prejudiced by the relief sought by 
the action. Im any event the defendants, by pleading and going to 
trial after their motion was overruled, have waived any right to predi- 
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cate error on the ruling. 3 C. J. 668; Flowers v. Smith, 214 Mo. 98, 
112 S. W. 499; Barkley v. Barkley Cemetery Asso. 153 Mo. 300, 54. 
S. W. 482. 

A demurrer searches the record, and the motion was argued, con- 
sidered, and decided as a demurrer. 

Defendants on the trial raised the same questions on objection to the 
admission of evidence, and the entire record was then again reopened. 
31 Cyc. 666; Post v. Pearson, 108 U. S. 418, 27 L. ed. 774, 2 Sup. 
Ct. Rep. 799. 

At any time before appeal, the trial court, still having jurisdiction, 
has the right to reconsider any order made and to reverse its former 
holding to correct error. Enderlin State Bank v. Jennings, 4 N. D. 
228, 59 N. W. 1058; Clopton v. Clopton, 10 N. D. 569, 88 Am. St.. 
Rep. 749, 88 N. W. 562. 

The doctrine of res judicata is not applicable to such proceedings. 
15 Enc. Pl. & Pr. 349; Johnston v. Brown, 115 Cal. 694, 47 Pac. 
686; Bowers v. Cherokee Bob, 46 Cal. 280; Jensen v. Barbour, 12 
Mont. 566, 31 Pac. 592; 14 Enc. Pl. & Pr. 176; Page v. Page, 77 
Cal. 83, 19 Pac. 183; Sim v. Rosholt, 16 N. D. 77, 11 L.R.A.(N.S.) 
372,112 N. W. 50; Plano Mfg. Co. v. Doyle, 17 N. D. 386, 17 L.R.A.. 
(N.S.) 606, 116 N. W. 529. 

It is of some importance to note that the original order sustaining. 
the demurrer was not in conformity with the statute, and if an appeal 
had been taken therefrom, the supreme court might not have considered 
same. Comp. Laws 1913, § 7944. 

A merger will never result where it is plain that it would be con- 
trary to the intentions of all the parties concerned, and especially to 
the grantee, or if he is ignorant of intervening liens and encumbrances 
against his interests. 27 Cyc. 1381, 1382, citing authorities; Gray v. 
Nelson, 77 Iowa, 63, 41 N. W. 566; Topliff v. Richardson, 76 Neb. 
114, 107 N. W. 114; Hines v. Ward, 121 Cal. 115, 53 Pac. 427; May 
v. Cummings, 21 N. D. 281, 130 N. W. 826. 

Where an intervening judgment creditor satisfies his judgment by 
execution sale after the landowner has so mistakenly satisfied such 
mortgages, and the judgment creditor so acted with full knowledge of 
plaintiff’s situation, it is wholly immaterial to plaintiff’s rights. 2 
Pom. Eq. Jur. § 871; 27 Cyc. 1433; White v. Stevenson, 144 Cal. 
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104, 77 Pac. 828; Pearce v. Buell, 22 Or. 29, 29 Pac. 78; Young v. 
Shaner, 73 Iowa, 555, 5 Am. St. Rep. 701, 35 N. W. 629; Ricker v. 
Stott, 138 S. D. 208, 73 N. W. 47. 

When it can be done without injury to third persons in such cases, 
the record should be restored and the mortgage enforced according to 
its terms. Benedict vy. Crookshank, 58 Mich. 107, 24 N. W. 795; 
l‘pton v. Hugos, 7 S. D. 476, 64 N. W. 523; Woolson v. Kelley, 73 
Minn. 513, 76 N. W. 258; Bowen v. Gilbert, 122 Iowa, 448, 98 N. 
W. 2738; Ward v. Seymour, 51 Vt. 320; Elhott v. Tainter, 88 Minn. 
377, 93 N. W. 124; Ebert v. Gerding, 116 Ill. 217, 5 N. E. 591; 
Gardner vy. Astor, 3 Johns, Ch. 53, 8 Am. Dec. 465; Arlington State 
Bank v. Paulson, 57 Neb. 717, 78 N. W. 314; Southern Kansas Farm, 
loan & T. Co. v. Garrity, 57 Kan. 805, 48 Pac. 33; Nommenson v. 
Angle, 17 Wash. 394, 49 Pac. 484; Scott v. Smith, 58 Or. 591, 115 
Pac. 969; Atkinson v. Plum, 50 W. Va. 104, 58 LRA. 794, 40 S. E. 
»873 French v. De Bow, 38 Mich. 708; Barnes v. Mott, 64 N. Y. 397, 
21 Am. Rep. 625. 

There is no question of negligence here involved. It is one of 
inistake only, and such mistakes may always be corrected where the 
rights of others have not been changed to their detriment. Wittenbrock 
v. Parker, 102 Cal. 95, 24 L.R.A. 197, 41 Am. St. Rep. 172, 36 Pac. 
374; McConnell vy. American Nat. Bank, 59 Ind. App. 319, 103 N. E. 
S09. 


Bruce, Ch. J. This in an action for the reinstatement and fore- 
closure of two certain prior mortgages which plaintiff claims to have 
paid or purchased in order to protect his title, but to have released 
through mistake and in ignorance of the existence of three judgment 
liens. 

The first point raised by the defendants and appellants is that a 
demurrer was formerly sustained to the complaint, and that the amended 
complaint was practically a repetition thereof. They, therefore, urge 
that the matter was res judicata, and that their motion to strike the 
amended complaint from the files should have been sustained, regardless 
of the sufficiency in law of the original or amended complaint. 

There is no merit in this contention. The learned trial court, on the 
motion to strike out, reversed tho ruling of his predecessor in office 
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on the former demurrer, and held that it was erroneous. He had certain- 
ly the right while he yet retained jurisdiction to correct that error, if 
error there was. The authorities cited by counsel for appellants mere- 
ly announce the rule that where a second complaint only restates a 
former one to which a demurrer has been sustained, a motion to strike 
out will lie, and no second demurrer need be filed. They do not hold, 
and it by no means follows, that on such motion the court may not 
reconsider its former ruling and correct the error if the demurrer was 
improperly sustained. There is no doubt in our minds that this may 
be done. Clopton v. Clopton, 10 N. D. 569, 88 Am. St. Rep. 749, 
88 N. W. 562; Post v. Pearson, 108 U. S. 418, 27 L. ed. 774, 2 Sup. 
Ct. Rep. 799; Sim v. Rosholt, 16 N. D. 77, 11 LR.A.(N.S.) 372, 
112 N. W. 50; Plano Mfg. Co. v. Doyle, 17 N. D. 386, 17 L.R.A. 
(N.S.) 606, 116 N. W. 529; Bergen Twp. v. Nelson County, 33 N. 
D. 247, 156 N. W. 559. 

This brings us to a consideration of the question whether the com- 
plaint did, in fact, state a cause of action. We think it did. 

It prays for the foreclosure of two mortgages, and, as preliminary 
thereto, that the same be reinstated and a former satisfaction of the 
same be canceled and held for naught. 

It alleges that on February 12th, 1907, the defendants Edward E. 
Fee and May Fee executed and delivered to the plaintiff a note and 
mortgage for the sum of $1,000; that prior to the execution and de- 
livery of this mortgage, and on June 8th, 1903, the said Fee had given 
two mortgages on the same lands to one Adam Hannah to secure the 
payments of $500 and $96.25, respectively; that on December 5th, 
1908, the plaintiff, in order to protect his mortgage lien, paid the 
amount due on these prior mortgages to the said Adam Hannah, and 
that on March 23d, 1909, the said Hannah satisfied the same, the said 
satisfaction being placed on record on that date; that on March 13th, 
1908, the defendants C. G. Conn Company and Rockford Silver Plate 
Company recovered judgment against the mortgagor Edward E. Fee 
for $219.65 and $145, respectively, and filed transcripts thereof; that 
on April 14th, 1908, the defendants W. J. Dyer & Brother also re- 
covered a judgment for $116.95, and docketed the same. 

It then alleges that thereafter, and on February 23d, 1909, Edward 
E. Fee and wife, for a stated consideration of $1, deeded their land to 
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the plaintiff, Strehlow, and represented that the land was clear of alk 
encumbrances, except those of record, and that said deed was recorded 
on March Ist, 1909. 

It then alleges that at the time of procuring this deed the plaintiff, 
Strehlow, who was then a resident of Casselton in Cass county, pro- 
cured an abstract of the land from a competent and duly licensed 
abstractor of Rolette county, where the land was situated, but that such 
abstract did not show the C. G. Conn Company, Rockford Silver Plate 
Company, and Dyer & Brother judgments before mentioned, and that 
the plaintiff, Strehlow, in ignorance of and without notice of the same, 
on April 2d, 1909, satisfied of record the said Fee mortgage of Sep- 
tember 12th, 1907, which would otherwise have been superior to the 
judgments before mentioned. , 

It then alleges that thereafter, with full knowledge of the mistake 
of fact on the part of the plaintiff, the defendant C. G. Conn & Com- 
pany sold the property under its judgment, and itself became a pur- 
chaser at the sale, the said sale being confirmed on September 23d, 
1911. It then alleges that the Fees are insolvent. 

The complaint then, for a further cause of action, makes substantial- 
ly the same statement and allegation concerning another mortgage exe- 
cuted to him by the Fees on February 25th, 1908, for $400. 

It then prays for the cancelation of the satisfactions mentioned; 
that plaintiff’s mortgages for $1,000 and $400, respectively, be re- 
instated ; that such mortgages be foreclosed, and that the lien for the 
sums due thereon, together with interest and taxes paid, and the 
amount paid for the satisfaction of the mortgages to Adam Hannah, 
be declared superior to the liens of the judgments and sales of the de- 
fendants C. G. Conn Company, Rockford Silver Plate Company, and 
W. J. Dyer & Brother. 

This complaint certainly sets forth a good cause of action, and this 
in spite of the fact that it does not allege that the plaintiff searched 
the records in order to ascertain the correctness of the abstract fur- 
nished him. The rule of law, indeed, is well established that where 
an instrument has been surrendered or discharged, or an encumbrance 
or charge has been satisfied through mistake, the party making the 
same is entitled to be replaced in his original position, provided only 
that other creditors have not been induced by the action of the plaintiff 
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or petitioner to change their position, and have not lost any substantial _ 
and material rights by such action. 2 Pom. Eq. Jur. § 871; 27 Cyc. 
1433; White v. Stevenson, 144 Cal. 104, 77 Pac. 828; Pearce v. 
Buell, 22 Or. 29, 29 Pac. 78; Young v. Shaner, 73 Iowa, 555, 35 N. | 
W. 629; Ricker v. Stott, 13 S. D. 208, 73 N. W. 47; Woolson v. 
Kelley, 73 Minn. 513, 76 N. W. 258; Bowen v. Gilbert, 122 Iowa, 
448, 98 N. W. 273; 58 L.R.A. 794, note; McConnell v. American 
Nat. Bank, 59 Ind. App. 319, 103 N. E. 809. 

We have examined the cases cited by counsel for the appellants and 
none of them shake our conviction in the correctness of the rule an- 
nounced; nor does the record disclose that the defendants lost any- 
thing or surrendered any rights on account of the mistake of the plain- 
tiff; nor is the plaintiff precluded from recovering by reason of the 
fact that he relied upon the abstract and failed to examine the original 
records; nor is there any merit in the contention that the evidence fails 
to show the exact date to which the abstract was continued. 

The question, indeed, is one of mistake, and not of negligence. It 
is not a case of an interference with any vested rights. It is not a 
case for the application of the rule that where one of two innocent per- 
sons must suffer, he whose act first made the loss possible must bear 
the burden. The judgment creditors lost nothing by the mistaken 
action of the plaintiff. Their judgment liens are still intact. The 
satisfactions were not executed until the 30th day of March, 1909, 
nor recorded until the 2d day of April and the 20th day of April, 
respectively. The mistake was not ascertained by the plaintiff until 
May 22, 1909. Soon after discovering the same the plaintiff notified 
the defendant C. G. Conn Company of the fact and commenced this 
action in 1911, and prior to these times the judgment creditors had not 
changed their position, nor sought to enforce their judgments, although 
after the notice to it and on the 16th day of September, 1911, the de- 
fendant C. G. Conn Company, sold the property under its execution. 
It is clear, too, from the record that before executing the releases im 
question the plaintiff wrote to and instructed the Rolette Abstract Com- 
pany and his attorney, C. R. Gailfus, only to place the satisfactions 
upon record provided that “there were no intervening liens or encum- 
brances which have taken effect subject to the executions or mort- 
gages, and only if they were convinced that the record title would be 
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clear.” Such being the case, there can be no ground for denying the 
plaintiff relief on account of negligence or for any other cause. 27 
Cyc. 1433, and cases before cited. Even though the abstract company 
and Gailfus may have, to a certain extent, been the agents of the 
plaintiff, Strehlow, it is clear that they too acted as the result of a 
mistake, and, as we before stated, this is not a case where negligence 
is involved or is material. : 

Nor is there any merit in the contention that the evidence does not 
sustain the finding of the trial court that “the two Hannah mortgages 
were due and owing, and that cause for foreclosure existed on Decem- 
ber 5th, 1908, and that satisfactions of the same were delivered in 
lieu of assignments.” It is clear that the satisfactions were executed 
as a result of a mistake of fact. It is also clear that the foreclosure 
was not sought until a time long past the maturity of the notes. 

The judgment of the District Court is affirmed. 


FRED T. BRASTRUP v. FANUEL ELLINGSON, Gunnar Elling- 
son, and the Farm Mortgage, Loan, & Trust Company, a Corpo- 


ration. 


(161 N. W. 553.) 


Land sale — purchase money — executory contract — assignment of — pledge 
of — to creditor — mortgages same also — to same creditor — beneficial 
interest — hypothecation of. 

1. Where a debtor assigns by way of pledge his right to recover purchase 
money from one who has purchased land from him under an executory con- 
tract, and also mortgages his interest in the land to the same creditor, the 
pledge and the mortgage are linked, and the whole transaction is considered 
as an hypothecation of the beneficial interest of the debtor in the contract 
and in the Jand. 


Decree in foreclosure — vendor’s interest in the land contract — mortgage 
— separate sales — creditor — highest bidder — parts of one security 
transaction. 

2. Where, in pursuance of a decree of foreclosure, the vendor’s interest in 
the land contract and his interest in the land are subjected to separate sales, 
and both are sold to the creditor as the highest bidder, the two instruments, 
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the contract and the mortgage, do not lose their identity as parts of the one 
security transaction. 


Vendor — assignee — redemption by — from land contract foreclosure — 
unpaid creditor — subject to equities in favor of. | 
3. The assignee of the vendor, who redeems the land contract by the payment 
of a nominal sum, for which the same was bid in at the sale, together with 
the statutory interest, takes the contract subject to equities existing in favor 
of the unpaid creditor. 


Unpaid creditor — purchaser of interest of debtor under land contract — 
substantial consideration — subsequent assignee of contract — for nom- 
inal sum — equity — priority right in. 

4. As between the unpaid creditor who has purchased the interest of his 
debtor as vendor under the land contract for a substantial sum, and a subsce- 
quent assignee of the contract merely, who redeems the contract as successor 
in interest to the vendor by the payment of a nominal sum, the former has 
@ prior right in equity to the purchase money due under the contract. 


Opinion filed January 19, 1917. Rehearing denied, February 28, 1917. 


Appeal from the District Court of Foster County, J. A. Coffey, J. 

Affirmed. | 

George H. Stillman, for appellant. 

The instant that the contract was executed and delivered to the 
respondents, the Ellingsons were vested with an equitable estate in the 
Jand covered by the contract, and became in effect the owners thereof, 
the situation being precisely the same as though Tucker had deeded said 
land to the Ellingsons and they had given back to him a mortgage 
to secure payment of the purchase price. This rule is well settled as 
the law. Nearing v. Coop, 6 N. D. 345, 70 N. W. 1044; Wadge v. 
Kittleson, 12 N. D. 452, 97 N. W. 856; Salzer Lumber Co. v. Claflin, 
16 N. D. 601, 118 N. W. 1036; North Dakota Lumber Co. v. Haney, 
23 N. D. 504, 137 N. W. 411; Woodward v. McCollum, 16 N. D. 42, 
111 N. W. 628. 

Thereafter, Tucker’s beneficial interest in the contract could only 
be measured by the amount due to him as the purchase price under 
the contract. Salzer Lumber Co. v. Claflin, 16 N. D. 601, 118 N. W. 
1036; Johnson v. Soliday, 19 N. D. 463, 126 N. W. 99; Nearing v. 
Copp, 6 N. D. 345, 70 N. W. 1044. 

By assigning his vendor’s contract to respondent the Mortgage Loan 
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and Trust Company, Tucker passed to such respondent all his beneficial 
interest in the premises covered, and the mortgage given amounted 
to no more than an equitable assignment of vendor’s contract. Foster 
v. Lowe, 131 Wis. 54, 110 N. W. 829; Salzer Lumber Co. v. Claflin, 
16 N. D. 601, 113 N. W. 1036; First Nat. Bank v. Edgar, 65 Neb. 
340, 91 N. W. 404. 

While Tucker owned the contract, he had the right to receive payment 
of the purchase money from Ellingsons, and this was his only beneficial 
interest. This is what he assigned and sold to the Loan Company, 
respondent, and that is just what the company received by the purchase 
of the contract. Whithed v. St. Anthony & D. Elevator Co. 9 N. D. 
924,50 L.R.A. 254, 81 Am. St. Rep. 562, 83 N. W. 238. 

A creditor has no standing in a court of equity to question a convey- 
ance by his debtor which does not impair the security of his debt or 
delay him in the collection thereof. Styles v. Dickey, 22 N. D. 515, 
134 N. W. 702. 

Brastrup, by his redemption from the sale, took the contract in the 
exact situation in which it was held by Tucker, prior to the pledge to 
the Loan Company, and by his redemption of the pledge the foreclosure 
and sale were wiped out and all claims of the Loan Company satisfied. 
Leet v. Armbruster, 143 Cal. 663, 77 Pac. 653; Styles v. Dickey, 22 
N. D. 515, 184 N. W. 702; Spackman v. Gross, 25 S. D. 244, 126 
N. W. 389. 

Edward P. Kelly, for respondents. 

The law is well settled in this state that where real estate is sold 
under a contract for a deed, the vendor holds the legal title in trust, 
and the vendee becomes the equitable owner of the land. Nearing v. 
Coop, 6 N. D. 345, 70 N. W. 1044. 

This doctrine applies, however, only in equity. In law the relations 
of the parties are unchanged,—the vendor still has the legal title to 
the land and the purchaser retains the purchase price. 29 Am. & 
Eng. Enc. Law, 703; Cummings v. Duncan, 22 N. D. 534, 1384°N. W. 
712, Ann. Cas. 1914B, 976; Miller v. Shelburn, 15 N. D. 183, 107 
N. W. 51. 

The mere docketing of a judgment against the vendee in a contract 
for deed creates no lien on the real estate. Cummings v. Duncan, 22 
N. D. 534, 184 N. W. 712, Ann. Cas. 1914B, 976. : 
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“Where a contract for the sale and conveyance of land remains execu- 
tory and no deed has passed, each of the parties has an interest in the 
premises which may be made the subject of a mortgage. A mortgage 
by the vendor will pass or cover to the mortgagee all the right and 
interest then held by the vendor; that is, the right to require execution 
of the contract of purchase on the part of the vendee, and to receive 
from him any unpaid balance of the purchase money until the secured 
debt is paid.” 27 Cyc. 1037 and cases cited; 1 Jones, Mortg. p. 109. 

Under such a contract no interest in nor lien or charge upon the 
land is created. The vendor remains the owner of the land; he can 
convey it to a third person free of any legal claim or encumbrance; 
the vendee obtains at law no real property or interest in real property. 
Their relations are merely personal. Pom. Eq. Jur. § 367; Cummings 
v. Duncan, 22 N. D. 534, 184 N. W. 712, Ann. Cas. 1914B, 976; 
1 Jones, Mortg. p. 109. 

Real estate is subject to mortgage by the holder of the legal title 
between the act of sale on foreclosure under a power contained in a 
prior mortgage and the expiration of the time for redemption. 1 
Jones, Mortg. p. 109; North Daktota Horse & Cattle Co. v. Serum- 
gard, 17 N. D. 466, 29 L.R.A.(N.S.) 508, 188 Am. St. Rep. 717, 
117 N. W. 453. 

The mortgage here in question not only constituted a valid lien upon 
the lands therein described to the extent of the unpaid purchase price 
under the contract, but it also constituted an equitable assignment of 
the contract itself. First Nat. Bank v. Edgar, 65 Neb. 340, 91 N. 
W. 404. 

The title acquired under the foreclosure could not be attacked by 
Tucker. If this be true, then his successor in interest—the appellant— 
is in no better position. Stevens v. Chadwick, 10 Kan. 406, 15 Am. 
Rep. 340; Courtnay v. Parker, 16 Neb. 311, 20 N. W. 120; Olander 
v. Tighe, 43 Neb. 344, 61 N. W. 633; First Nat. Bank v. Edgar, 65 
Neb. 340, 91 N. W. 404. 

Appellant knew that the right of Tucker to assign any portion of 
the purchase money due under the contract was subject to the then- 
existing mortgage of record. Wehn v. Fall, 55 Neb. 547, 70 Am. St. 
Rep. 397, 76 N. W. 18; Filley v. Duncan, 1 Neb. 140, 93 Am. Dec. 
3867. 
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BrrpzEtt, J. The material facts in this case are as follows: One 
Harry N. Tucker was the owner of certain land which, on October 15, 
1908, he contracted to sell to Fanuel Ellingson and Gunnar Ellingson, 
defendants, for $9,120. At the time of the contract the land was 
subject to mortgages aggregating $6,000, which mortgages the Elling- 
sons assumed as part of the purchase price. The Ellingsons entered 
into possession, and subsequently paid $1,120 on the purchase price. 
On December 5, 1910, there remained owing to Tucker on said contract 
$2,303.66. 

Tucker, being indebted to defendant the Farm Mortgage, Loan, & 
Trust Company in the sum of $14,800, on December 5, 1910, pledged 
the Ellingsons’ contract as security for said indebtedness, and on 
the same day and as part of the same transaction, and for the purpose 
of securing the said debt, executed and delivered to the defendant loan 
company a mortgage on said premises. On March 13, 1913, the loan 
company foreclosed its mortgage and its pledge of the contract, and in 
the foreclosure proceedings obtained a judgment against Tucker for 
$18,380.75, which judgment further decreed the foreclosure of the 
mortgage of the land and pledge of the contract above referred to. 

At the sheriff’s sale, under special execution, the defendant loan 
company paid the sum of $1 for the land contract, and the sum of 
$1,000 for Tucker’s interest in the property covered by the mortgage. 
Some weeks after the sale defendant Tucker, by another assignment, 
transferred the contract to the plaintiff and appellant, Fred T. Bras- 
trup, subject to the sale thereof to defendant loan company heretofore 
recited. 

Brastrup later attempted to redeem, and in so far as possible did 
redeem, said contract from the execution sale, by paying to the sheriff 
of Foster county $1.02, whereupon a sheriff's certificate of redemption 
was issued and afterward filed in the office of register of deeds of 
Foster county, where said real estate was situated. The loan company 
refused to accept the redemption moncy on the ground that the amount 
paid did not include the amount of another and contemporaneous 
lien on the real estate for which it held a sheriff’s certificate of pur- 
chase, showing payment by it of $1,000. There being no other redemp- 
tion, or attempted redemption, a sheriff’s deed was issued to the Farm 
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Mortgage, Loan, & Trust Company, conveying the premises covered 
by the mortgage and contract. 

This action was brought by Brastrup to obtain a judgment against 
defendants Fanuel Ellingson and Gunnar Ellingson, for the amount 
due on said contract and to establish the priority of plaintiff’s right 
as against the Farm Mortgage, Loan, & Trust Company, which was 
made a defendant in the action. The trial court entered a judgment 
dismissing plaintiff’s suit and quieting title to the premises in question 
in the defendant loan company, subject to the interest of the defendants 
Fanuel Ellingson and Gunnar Ellingson. From this judgment the 
plaintiff appeals and asks for review of the entire case. 

In his assignment of errors, counsel for the appellant raises the 
question of priority of right to the remainder of the purchase price 
due from the Ellingsons under their contract. Counsel contends that 
since appellant has redeemed from the sale of the contract, he is entitled 
to collect the unpaid balance of the purchase price regardless of the 
fact that the respondent herein the Farm Mortgage, Loan, & Trust 
Company has purchased the mortgageable interest of Tucker in the 
same premises at the foreclosure sale for $1,000, from which sale there 
has been no attempt to redeem. It is not contended that the appellant 
is a bona fide purchaser, and it must be conceded that his right to 
redeem is as the successor in interest of Tucker. 

The case, therefore, resolves to the question as to whether the con- 
tract after its redemption from the pledge can be considered as entitling 
the assignee who redeemed it to the right to collect the amount due 
thereunder, independent of any right of the mortgagee who has obtained 
legal title to the premises from the same source through foreclosure 
proceedings, subject, however, to the rights of the purchasers under 
the land contract. 

The solution of the question depends entirely upon the character 
of the interest acquired upon the redemption of the contract from the 
pledge and sale. In defining this interest it is necessary to carefully 
consider appellant’s contention to the effect that, by the assignment 
of the contract, Tucker pledged all of his interest in the land to the 
loan company, and that consequently the mortgage executed by Tucker 
and given to the loan company was a nullity and conveyed no interest 
whatsoever to the mortgagee. This contention is based upon the fact 
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that in point of time the contract was assigned before the mortgage 
was given, although both the assignment and mortgage were made on 
the same day and concededly were parts of the same transaction. We 
do not deem it proper to determine the legal effect of the parts of the 
security transaction between Tucker and the loan company by drawing 
distinctions based wholly upon the order of time in which the two events 
transpired, both looking toward the consummation of a single purpose. 
In our opinion the real substance of the transaction between Tucker 
and the loan company was that the loan company should be secured 
to the extent of Tucker’s interest in the land. This interest extended 
to the legal title and a beneficial ownership commensurate with the 
unpaid purchase price. By the assignment of the contract and the 
execution of the mortgage, Tucker evidently desired to transfer to his 
creditor by way of security all of the interest he had in the land, 
and he adopted the proper mode of doing this. The assignment of the 
contract alone would have given to the loan company but an equitable 
mortgage upon the land which was the security for the purchase money 
to fall due under the terms of the contract. First Nat. Bank v. Edgar, 
65 Neb. 340, 91 N. W. 405. The giving of the mortgage served to 
put the creditor in a position to enable it, without any further act 
on Tucker’s part, to foreclose Tucker’s interest in the usual way. 
The assignment of the contract alone merely pledged the personal right 
which Tucker had against the Ellingsons, with such security as would 
follow the assignment in equity. If the creditor was to be placed in 
the position which Tucker occupied with respect to the security, we 
do not know of a more proper method than that employed in this 
instance. Viewing the whole transaction the way the parties must have 
viewed it at the time, which, after all, is the best guide in determining 
its proper legal import, we are constrained to hold that the whole of 
Tucker’s interest was hypothecated as security. This is the sub- 
stance of the transaction, and the means employed are but the formali- 
ties deemed appropriate for the purpose. 

Having determined that the mortgage and assignment must be con- 
strued together as parts of the one security transaction, there remains to 
be considered the effect of the separate sale and separate redemption of 
the contract. It is true that in § 7754 of the Compiled Laws of 1913 
it is provided that redemption may be effected by paying the purchaser 
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the amount of his purchase with interest. But this section does not 
attempt to define the interest acquired by the one who redeems. Sec- 
tion 7753 of the Compiled Laws of 1913 mentions the two classes of 
persons who can redeem; namely, “the judgment debtor or his succes- 
sors in interest,” and creditors having liens, who are termed redemp- 
tioners. Appellant’s counsel seems to concede that the sole right of 
Brastrup to redeem is derived from Tucker, as to whom he is the 
successor in interest, but counsel strenuously denies that appellant 
succeeds only to Tucker’s interest. The contention is that Brastrup 
was, after the redemption, in the exact situation enjoyed by Tucker 
on December 5, 1910, prior to the pledge of the contract to the Farm 
Mortgage, Loan, & Trust Company, and prior to the mortgage. This 
is true, but the restoration of rights by redemption has no greater effect 
than to restore in Brastrup such rights as Tucker would have had had 
he never pledged the contract. It would not be contended that Tucker 
could, by assigning the contract to one who would only succeed to his 
interest, convey the right to collect the purchase money free from the 
lien of the mortgage. 1 Williams, Vend. & P. p. 740; Ten Eick v. 
Simpson, 1 Sandf. Ch. 249. 

Counsel argues that the effect of the separate sale under the special 
execution in the foreclosure proceedings was to divorce all connection 
between the contract and the mortgage for all subsequent purposes, but 
this argument, if carried to the logical conclusion for which the appel- 
lant contends, would preclude the application of a most salutary equi- 
table principles in determining the substantial rights of the parties. 
From the standpoint of the equities of the case, the equity of the unpaid 
debtor who holds two securities for the payment of his debt is quite 
analogous to the equity of consolidation that has been embedded in 
equity jurisprudence from an early period. Without attempting a 
detailed examination of the basic principles upon which this doctrine 
rests, we will but quote from an opinion of one of the leading modern 
English jurists, in which the doctrine is fully considered, in order that 
the propriety of the application of the principles to the facts in this 
case may be seen. In the case of Jennings v. Jordan, L. R. 6 App. Cas. 
€98 (H. L.), Lord Selborne, at p. 700, in referring to the doctrine 
of consolidation, says: “There is no difficulty in its application when 
all the mortgages, whether originally made to the same mortgagee, or 
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having come into a single hand by subsequent assignments, are redeem- 
able at the same time by the same person. Its extension to a case in 
which, after that state of things has once existed, the equities of redemp- 
tion have become separated by the act of the person in whom they had 
been combined, though it may, perhaps, be open to objection on some 
practical grounds, rests upon an intelligible principle. The purchaser 
of an equity of redemption must take it as it stood at the time of his 
purchase, subject to all other equities which then affected it in the 
hands of his vendor; of which the right of the mortgagee to consolli- 
date his charge on that particular property with other charges then held 
by him on other property at the same time redeemable under the same 
mortgagor was one. The mortgagee cannot lose that right because the 
mortgagor thinks fit to separate the equities of redemption. The two 
mortgages having already become virtually one, the purchaser of part 
of the equity of redemption is no more entitled to escape from this 
position than the present plaintiffs would have been to redeem the 
cottages only, without also redeeming the rest of the copyhold prop- 
erty included in Merrit’s mortgage.” 

We do not wish to be understood as holding that the doctrine of 
consolidation is applicable in this jurisdiction. We are fully aware 
of the fact that the doctrine is not followed in the American jurisdic- 
tions generally (7th Jones, Mortg. 2d ed. § 1083), and furthermore 
that the case before us does not directly involve the question of consoli- 
dation. The authority above quoted, however (Jennings v. Jordan, 
supra), adheres to a basic equitable principle according to which, in 
our judgment, the appellant’s standing in this case may properly be 
judged. 

Though a redemption was effected by appellant under the terms of 
the statute when he paid for the contract the amount bid at the sale, 
with the statutory interest, he acquired by such redemption only such 
interest as the mortgagor or pledgeor would have acquired by a similar 
redemption at the same time, for he redeemed as successor in interest 
to the mortgagor. De Roberts v. Stiles, 24 Wash. 611, 64 Pac. 795. 
Since the interest of Tucker at the time of the assignment to appellant 
and at the time of the redemption was necessarily qualified by the 
equities existing in favor of the respondent, appellant’s interest in the 
contract is similarly qualified. The substance of Tucker’s right was 
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the right to collect the remainder of the purchase money from the 
Ellingsons, and this right he could not assert against the loan company 
without paying to them all that they had bid for it at the foreclosure 
sale. No such payment has been made either by Tucker or by his suc- 
cessor in interest. The judgment of the trial court conforms to the 
conclusions we have reached, and is therefore affirmed. 


FRED T. BRASTRUP, Appellant, v. HERMAN HAMMER- 
STEADT and Others, Defendants, and Farm Mortgage, Loan, & 
Trust Company, a Corporation, Respondents. 


P (161 N. W. 556.) 


This case is controlled by the decision in the case of Brastrup v. Ellingson, 
ante, 68. 


Opinion filed January 19, 1917. Rehearing denied February 28, 1917. 


Appeal from District Court, Foster County, J. A. Coffey, J. 
Affirmed. 

Geo. H. Stillman, for plaintiff and appellant. 

Edward P. Kelly, for respondent. 


Prer CuriaM. 

The facts in this case are in all respects similar to the facts in the 
case of Brastrup v. Ellingson, ante, 68, 161 N. W. 553, except that the 
transaction involves different land, and different parties are concerned 
as purchasers of the land. By stipulation upon the argument it was 
agreed that the decision of this case should abide the decision of Brast- 
rup v. Ellingson, supra. 

The judgment of the trial court is affirmed. 


78 36 NORTH DAKOTA REPORTS 


INTERNATIONAL HARVESTER COMPANY OF AMERICA, 
a Corporation, Respondent, v. JOHN HANSON and Julia 
Hanson, his Wife, and Benedict Hanson and Dina Hanson, his 
Wife, Defendants, and Albert Cook, A. L. Moody, and Robert 
Sterling, Garnishees, and Benedict Hanson and Dina Hanson, 
Appellants. 

(161 N. W. 608.) 


Garnishment proceedings — creditor — debtor — third persons — claims — dis- 
posed of by debtor—before garnishment—no recovery against garn- 
ishee. 

1. A creditor stands in the same position as his debtor with respect to 
claims against third persons in garnishment proceedings. No recovery can be 
had at the instance of a creditor against such third persons who are garnisheed, 
where prior to the garnishment the debtor has disposed of all of his beneficial 
interest in the claims. 


Principal defendant — garnishee not Hable to— no recovery. 
2. Evidence examined and found to establish that garnishees were not at 
the time of garnishment liable to the principal defendant in any sum. 


Future earning of machine — machinery — property not yet acquired — liens 
on — contract — for benefit of third person. 

3. Section 6706 of the Compiled Laws of 1913, relating to liens on property 
not yet acquired or not yet in existence, and containing a proviso that “no 
lien or mortgage shall be created upon the future earnings of any machine or 
machinery operated in whole or in part with man or animal,” construed and 
held not applicable to an assignment of rights under an existing contract, and 
that it does not prevent the making of a contract for threshing for the benefit 
of a third party. 


Garnishee’s affidavit — denying Hability — evidentiary matter — need not 
contain. 
4. A garnishee’s affidavit denying liability need not contain evidentiary 
matter. 


Opinion filed January 26, 1917. Rehearing denied February 28, 1917. 


Note.—The validity of chattel mortgage of future earnings of threshing outfit 
would seem now to be governed by Comp. Laws 1913, § 6706, referred to in the 
opinion above, but for a general discussion of the subject, see note in 20 L.R.A. 
(N.S.) 505, where cases pro and con are collected. 

The validity of assignment of demands yet to become due is discussed in 57 Am. 
Dec. 440; 82 Am. Dec. 349; and 2 Am. St. Rep. 472. 
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Appeal from District Court of Cass County, Chas. J. Pollock, J. 

Reversed. 

A. T. Cole, for appellants. 

The earnings of the threshing machine as soon as they became tn esse 
were the property of the bank by purchase and payment. Bibend v. 
Liverpool & L. F. & L. Ins. Co. 30 Cal. 78; Waples, Attachm. & 
Garnishment, 1885 ed. p. 211; Fisher v. Hall, 44 Mich. 493, 7 N. 
W. 72; Robinson v. Tevis, 38 Cal. 611; Van Staphorst v. Pearce, 4 
Mass. 258. 

The right of contract cannot be prohibited, and a parol assignment 
of a claim is good. Here, the parol contract made between the bank 
and the appellants became binding and operative as soon as acted upon 
by the parties. Roberts v. First Nat. Bank, 8 N. D. 474, 79 N. W. 
1049; Garnsey v. Gardner, 49 Me. 167; Roger Williams Ins. Co. v. 
Carrington, 43 Mich. 252, 5 N. W. 303; Tracy v. Waters, 162 Mass. 
562, 39 N. E. 190; Porter v. Bullard, 26 Me. 448; Harris v. D’ Wolf, 
4 Pet. 147, 7 L. ed. 811; Wheeler v. Sumner, 4 Mason, 183, Fed. 
Cas. No. 17,501; Nelson v. Edwards, 40 Barb. 279. 

It is not necessary that the debt be earned at the time of assignment. 
Sykes v. First Nat. Bank, 2 S. D. 242, 49 N. W. 1058; Grimsrud 
Shoe Co. v. Jackson, 22 S. D. 114, 115 N. W. 656; McCormick 
Harvester Mach. Co. v. Caldwell, 15 N. D. 182, 106 N. W. 122. 

The State Bank of Gardner advanced money on the assignment, and 
defendant began checking on the bank under the oral agreement and 
before threshing started, and therefore the statute of frauds is not in- 
volved. Grant v. Pendery, 15 Kan. 236; West v. O’Hara, 55 Wis. 
645, 13 N. W. 894; Dugger v. Kelley, 168 Iowa, 129, 150 N. W. 
27; Center v. McQuesten, 18 Kan. 476; Stariha v. Greenwood, 28 
Minn. 521, 11 N. W. 76; De Walt v. Hartzell, 7 Colo. 601, 4 Pac. 
1201; Fitzgerald v. Morrissey, 14 Neb. 198, 15 N. W. 233; Larson 
v. Jensen, 53 Mich. 427, 19 N. W. 130. 

The effect of the statute of frauds is attempted to be brought into 
the case in an effort to destroy a valid oral and executed contract and 
to deprive the parties of the fruits of such valid contract after they 
have been produced by active operations under such contract. To 
sanction such proceedings would be to make of the statute of frauds an 
incentive to and a shelter for fraud. Lay v. Neville, 25 Cal. 545; 
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Chaffin v. Doub, 14 Cal. 384; Pacheco v. Hunsacker, 14 Cal. 120; 
Garnsey v. Gardner, 49 Me. 167; Switzer v. Smith, 35 Iowa, 269; 
Shindler v. Houston, 1 N. Y. 261, 49 Am. Dee. 339; Taylor v. Mueller, 
30 Minn. 343, 44 Am. Rep. 199, 15 N. W. 413; Somers v. McLaughlin, 
57 Wis. 358, 15 N. W. 442; Smith v. Stoller, 26 Wis. 671. 

The things assigned were choses in action, and part performance of 
the contract takes the whole matter out of the operation of the statute 
of frauds. Driggs v. Bush, 152 Mich. 53, 15 L.R.A.(N.S.) 654, 125 
Am. St. Rep. 389, 115 N. W. 985, 15 Ann. Cas. 30; Sloan Saw Mill 
& Lumber Co. v. Guttshall, 3 Colo. 8; Roberts v. First Nat. Bank, 8 
N. D. 474, 79 N. W. 993; Gillet v. Fairchild, 4 Denio, 80; Sheldon 
v. Sill, 8 How. 441-449, 12 L. ed. 1147-1151; Acme Harvesting 
Mach. Co. v. Ilinkley, 23 S. D. 509, 122 N. W. 482, 21 Ann. Cas. 
743; Erickson v. Brookings County, 3 S. D. 434, 18 L.R.A. 347, 53 
N. W. 857. | 

Services rendered and those to be rendered are both assignable and 
the subject of barter and sale for lawful purposes. Wallace v. Long, 
105 Ind. 522, 55 Am. Rep. 222, 5 N. E. 666. 

Lawrence & Murphy, for respondent. 

The garnishee cannot set up and prove the various special defenses 
here involved on his bare affidavit denying liability. Pleadings are 
for the purpose of advising the parties to an action as to the claims 
or defenses of the parties, so that each may be ready to meet them, as 
well as to inform the court of the issues. Parliman v. Young, 2 Dak. 
175, 4 N. W. 145; Marshall v. Haney, 9 Gill, 258; Sling v. Scottish 
Union & Nat. Ins. Co. 7 Utah, 441, 27 Pac. 170, 171; Blum v. Brugge- 
mann, 58 App. Div. 377, 68 N. Y. Supp. 1066; Cook v. Merritt, 25 
Pac. 177, 15 Colo. 212; Tucker v. United States, 151 U. S. 164, 38 
LL. ed. 112, 14 Sup. Ct. Rep. 301. 

Written pleadings cannot be departed from or abandoned at will dur- 
ing the trial, and new issues injected into the litigation. Desnoyer v. 
I[ereux, 1 Minn. 19, Gil. 3; Vide Best, Ev. §§ 229, 249; Code Proc. 
990, § 118. 

If a party relies upon an estoppel, he must plead it. Gill v. Rice, 
13 Wis. 549; Clarke v. Huber, 25 Cal. 594; Burlington & M. River 
RN. Co. v. Ilarris, 8 Neb. 140; Waddle v. Morrill, 26 Wis. 611; 
I:tcheborne v. Auzerais, 45 Cal. 121; Gaylord v. Van Loan, 15 Wend. 
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308; People ex rel. M’Kinch v. Bristol & R. Turnp. Road, 23 Wend. 
222; Parliman v. Young, 2 Dak. 175, 4 N. W. 1389. 

The answer of the defendant must contain any new matter consti- 
tuting a defense or counterclaim. This statute is imperative. Mce- 
Kyring v. Bull, 16 N. Y. 297, 69 Am. Dec. 696; Comp. Laws 1913, 
§ 7448. 

A claim under an assignment must be pleaded as new matter by 
way of defense. The debt here is admitted, but the garnishees, by 
way of avoidance and as new matter, claim the bank had a superior 
lien on the money by virtue of the assignment by defendant as security 
for past debts and future advances. Hogen v. Klabo, 13 N. D. 323, 100 
N. W. 847. 

The attempted assignment was invalid, because it related to and 
involved a mere possibility. The funds had not been earned, and de- 
fendant had not even a contract that he would earn them. Comp. Laws 
1913, § 5491; Herbert v. Bronson, 125 Mass. 475; Twiss v. Cheever, 
2 Allen, 40; Eagan v. Luby, 133 Mass. 543; Bell v. Mulholland, 90 
Mo. App. 612; Billings v. O’Brien, 14 Abb. Pr. N. S. 238, 45 How. 
Pr. 392; Robinson v. McKenna, 21 R. I. 117, 79 Am. St. Rep. 793, 
42 Atl. 510; Runnels v. Bosquet, N. I. & S. Co. 60 N. H. 38; Mulhall 
v. Quinn, 1 Gray, 105, 61 Am. Dec. 414. 

It is conceded that future earnings under an employment or con- 
tract existing at the time of the assignment are subject to a valid 
assignment in the absence of a statute, yet such assignment, unless 
there be an existing engagement to do the work, is invalid, because 
such future earnings constitute a mere possibility coupled with no 
interest. Lehigh Valley R. Co. v. Woodring, 116 Pa. 516, 9 Atl. 
58; Kennedy v. Tiernay, 14 R. I. 528; Lightbody v. Smith, 125 Maas. 
51; Hartley v. Tapley, 2 Gray, 565; Huling v. Cabell, 9 W. Va. 522, 
27 Am. Rep. 562; Billings v. O’Brien, 14 Abb. Pr. N.S. 238, 45 How. 
Pr. 401; Dyer v. Schneider, 106 Minn. 271, 20 L.R.A.(N.S.) 505, 
130 Am. St. Rep. 615, 118 N. W. 1011; Skipper v. Stokes, 42 Ala. 
255, 94 Am. Dec. 646; Cooper v. Douglass, 44 Barb. 409; Purcell v. 
Mather, 35 Ala. 570, 76 Am. Dec. 307; O’Niel v. Wm. B. H. Kerr Co. 
(O’Niel v. Helmke) 124 Wis. 234, 70 L.R.A. 338, 102 N. W. 573. 

Any attempted transfer of after-acquired property, in the absence 
of any vested interest in the subject of the transfer, is not effectual to 

36 N. D.—6. 
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create a lien, even in equity. Merchants’ & M. Sav. Bank v. Lovejoy, . 
84 Wis. 601, 55 N. W. 108; Lamson v. Moffat, 61 Wis. 158, 21 N. 
W. 62; Brown v. Neilson, 61 Neb. 765, 54 L.R.A. 328, 87 Am. St. 
Rep. 525, 86 N. W. 498. 

The aiienmpted transfer was void because not in writing. oe v. 
Hannawalt, 5 N. D. 335, 65 N. W. 682. 


Brrpze.., J. This action was begun by the plaintiff against John 
TIanson, Julia Hanson, Benedict Hanson, and Dina Hanson, defend- 
ants, upon a judgment which had been obtained against them in Clay 
county, Minnesota, upon certain promissory notes set out in the com- 
plaint. Garnishment summonses .were served upon the garnishee 
Sterling on September 10, 1914, and upon garnishee Moody on Sep- 
tember 14, 1914. Jury trial being waived, trial was had before the 
court in the district court of Cass county, resulting in a judgment by 
stipulation upon the Minnesota judgment. Separate judgments were 
entered against the garnishees as follows: Against Robert Sterling 
in the sum of $175.60, and against A. L. Moody in the sum of $863.05. 
Appellants Benedict Hanson and Dina Hanson have appealed to this 
court from the judgments against the garnishees. 

In his assignments of error appellants’ counsel takes exception to 
certain of the findings of fact of the trial court and to the conclusions of 
Jaw drawn:from the facts found. The questions of fact presented upon 
this appeal involve in reality the sufficiency of the evidence to establish 
certain conclusions of fact upon which appellants’ main proposition 
of law depends. Briefly stated, the trial court found that on or about 
the third day of July, 1914, defendant Benedict Hanson went to the 
State Bank of Gardner (not a party to this action), and made an oral 
agreement with its managing agent, by the terms of which the said 
Hanson agreed to deliver to the bank the proceeds and earnings of his 
threshing outfit for the season of 1914, to be applied by the bank, after 
paying the operating charges, to the payment of indebtedness due and 
owing by Hanson to the bank in the sum of $1,212.75, nearly all of 
which was past-due; that during the month of August certain moneys 
earned by Hanson in threshing for the garnishees Moody and Sterling 
were, in pursuance of the above arrangement and in compliance with 
written orders therefor, paid by the garnishees to the State Bank of 
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Gardner, and that during the month of August Moody, through his 
agent, entered into a contract with Benedict Hanson for additional 
threshing, which was done prior to the 12th day of September follow- 
ing, and prior to the service of the garnishment summons upon Moody; 
and that thereafter, to wit, on the 15th day of October and on the 16th 
day of October, Sterling and Moody respectively deposited the sums of 
$137 and $815.85 in the State Bank of Gardner, to the credit of the 
general account of Benedict Hanson. From these findings of fact the 
learned trial judge found that the attempted transfer by Hanson to-the 
bank of his interest in the earnings of his threshing rig from the 
work done for Sterling and Moody was invalid for the reasons (1) 
that the assignment was but the assignment of a mere possibility 
coupled with no interest. Hanson having no contract with Sterling or 
Moody at the time of his arrangement with the bank, and (2) for the 
reason that the attempted transfer was in violation of § 6706 of the 
Compiled Laws of 1913, providing that “no hen or mortgage shall be 
created on the future earnings of any machine or machinery operated 
in whole or in part with man or animal.” Appellants’ challenge of 
the correctness of these two propositions presents the questions upon 
which this case must be decided. 

(1) That the transfer was but the assignment of a mere possibility 
coupled with no interest, Hanson having no contract with Sterling or 
Moody at the time of his arrangement with the bank. A carcful 
perusal of the record in this case convinces us that the legal sufficiency 
of Hanson’s acts to devest him of his interest in the earnings of his 
threshing rig for the year 1914 cannot properly be decided by con- 
sidering alone the transaction between him and the bank early in 
July, but that we must regard as well the dealings of the parties prior 
to the service of the garnishment summons. It is a well-established 
rule of law in this jurisdiction that the liability of a garnishee is to be 
measured by his responsibility and relation to the defendant, and that 
the plaintiff cannot by garnishment place himself in a position superior 
to that occupied by the defendant as to the garnishee. Shortridge v. 
Sturdivant, 32 N. D. 154, 155 N. W. 20; Petrie v. Wyman, 35 N. D. 
126, 159 N. W. 616. The plaintiff in this case was at the time of the 
service of the garnishment summons an unsecured creditor of the 
principal defendants. The garnishees Moody and Sterling were 
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indebted either to defendant Benedict Hanson or to the State Bank 
of Gardner on account of work that had been performed by Hanson. 
If, prior to the garnishment proceedings, arrangements had been made 
whereby Moody and Sterling had become liable to the bank, and these 
arrangements had been assented to by all parties concerned save the 
plaintiff in this case, Hanson had no interest in any of the subsequent 
payments made by the garnishees to the bank. 

The law requires the observance of no particular formality in the 
assignment of a chose in action. It was competent for Hanson to 
devest himself of all his interest in the future earnings of the machine, 
without the signing of any order and without the execution of any bill 
of sale, mortgage, or written instrument of any kind. Roberts v. First 
Nat. Bank, 8 N. D. 474, 79 N. W. 993. If no assignment were shown, 
and the evidence established that an arrangement was made whereby 
Hanson was to thresh for Moody and Sterling, and that Moody and 
Sterling were to pay the amount of the threshing bill to Hanson’s cred- 
itor, the bank, Hanson retained no interest in the proceeds that could 
be reached through garnishment by his general creditors. In Shinn on 
Attachments and Garnishments, we find this clear statement of the 
law applicable: “When a garnishee has contracted with the principal 
debtor that he will pay the money or deliver the property to some 
third person, then the plaintiff in garnishment cannot recover because 
he is only placed by the garnishment in the position of the principal 
defendant, who could not himself recover from the person made the 
garnishee.’ 2 Shinn, Attachm. & Garnishments, § 516; Baker v. 
Eglin, 11 Or. 333, 8 Pac. 280. And in a case of this character the 
assent of the creditor to the terms of the contract made for his benefit 
is presumed. Rogers v. Gosnell, 58 Mo. 589. We are satistied from 
the record and from the law applicable to the facts disclosed, ‘aside 
from the possible effect of § 6706 of the Compiled Laws of 1913, that 
the plaintiff stands in no better position in respect to the garnishecs 
than Hanson stood at the time of the service of the garnishment sum- 
mons upon Moody and Sterling, and that at such time Hanson would 
have been unable to recover anything from them as against the bank. 

The witness Mitchell, cashier of the State Bank of Gardner, and 
Benedict Hanson, are in substantial accord as to the arrangement made 
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in July, as the following extracts from the testimony of Mitchell and 
Hanson will show. 


In answer to the query as to business relations between Hanson 
and the bank, Mitchell testified : 

A. As near as I can remember he came to me and wanted us to take 
care of his labor and expenses, threshing expenses, and he was to turn 
over the money that he received for threshing, or earned for threshing. 

Q. And anything further? 

A. Well, as near as I can remember if there was anything above that, 
it was to be turned in on what he owed us at the time. 

Q. Was he in debt to you at the time? 

A. Yes, sir, 

Q. Can you say about how much he was in your debt? 

A. Yes, sir. 

Q. How much? 

A. $1,212.75. 

Q. And state whether or not this was prior to the time that he began 
threshing ? 

A. Yes, sir. 

Q. Have you had any final settlement with Hanson as yet for the 
year 1914? 

A. No, sir. 


And he gave following testimony upon redirect examination: 

Q. Where was this talk about you furnishing funds, or this talk 
with him about the threshing ? 

A. In the bank. 

Q. And what was said in reference to getting the funds? what was 
said between you and Hanson? and what did Hanson ask you for? 

A. He asked us to take care of him on his labor and other necessary 
expenses, threshing expenses. | 

Q. What did you say to him in reference to that ? 

A. Well, I told him we would take care of him under those condi- 
tions. | | 

Q. Under what conditions ? 

A. That he turn the money over to us. 

Q. And state whether or not that was agreed to? 
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Mr. Murphy: That is objected to as calling for a conclusion of 
the witness. 

The court: Sustained. 

Q. And what did he say in reference to that ? 

A. He said he would have the parties that he threshed for turn 
in the money to us. 


The witness Hanson, when called for cross-examination under the 
statute, testified as follows: 

Q. Now the bank at Gardner claimed an interest in this money ? 

A. Before I started to thresh, you know, I had to have some money 
to get a start with, and J asked them for money, and he wanted to 
know how I could fix it up, and I told him who I was going to thresh 
for, and I would give him an order on the party I was going to thresh 
for, and if they accepted i1t— 

Q. Was that order in writing ? 

A. Yes, sir. 


The testimony of the witness Hanson would further tend to establish 
that at the time the arrangement was made with the bank he had an 
agreement with Moody to do his threshing, but in view of the other facts 
clearly established, we regard this fact as quite immaterial. The testi- 
mony of Hanson, Sterling, and Clark, Moody’s foreman, clearly estab- 
lishes an arrangement perfected in August whereby all of the money 
that was earned by Hanson in the operation of his threshing rig should 
be turned over to the State Bank of Gardner. 


Hanson testified as follows: 

Q. How much did you owe at the bank before you started this thresh- 
ing ¢ 

A. In the neighborhood of about $1,400. 

Q. About $1,400? 

A. Yes, in August. 

Q. And the proceeds of that bill of Sterling’s was to be delivered up 
to the bank ‘to apply on that debt ? 

A. The running expenses was taken out of it and for operating the 
machine. 

Q. How much was turned over to the bank after the running expenses 
were taken out ? 
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A. There wasn’t anything to be turned over. 
Q. You operated then at a net loss? 
A. [had to have some extras and some other bills that had to be paid, 
— what I got from the machine house. 
Q. That doesn’t explain where the money went to. 
A. And the same way with store bills that I figured I had incurred 
during that season,—they had to be taken care of. 
Q. You don’t seem to answer by questions; how much money did 
Sterling pay to the bank ? 
. He paid all his money to the bank. 
How much ? 
I think he paid $150 at one time and $137 at another time, 
. When did he pay the $137 to the bank? 
. I think the latter part of September. 
. The latter part of September ? 
. I think it was. 
. After these garnishee papers were served ? 


A Yes. 


Witness Sterling testified as follows: 

A. He agreed to come with the machine at $50 a day, and I was to 
pay the machine and teams, or the man and teams. 

Q. In other words, you were to pay him $50 a day for himself and 
machine ? 

A. For himself and machine. 

Q. The earnings of the machine? 

A. And he was to look after the crew and he was to pay the men and 
I was to turn the money over to the bank; he asked me if I would turn 
the money over to the bank to pay for that. : 


Witness Clark testified as follows: 

Q. Was there anything said in reference to the amount of the thresh- 
ing to be done when you talked with Hanson; I don’t mean in a 
but— 

A. Yes, it was understood that— 

Q. What was said? what did he say and what did you say? 

A. I said that I wanted him—wanted Hanson to do the entire thresh- 
ing on the section and a half of land owned by Moody at Gardner; it 
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wasn’t all under cultivation, but whatever was under cultivation and in 
crop, and he replied that he would as fast as it was ready. 

Q. And state whether or not there was any conversation as to how 
and where the payments were to be made ? 

A. (Over objection). That we would pay the State Bank of Gard- 
ner as fast as Carter ’phoned and said that the work had been done. 


As we view the record it establishes to our satisfaction that an ar 
rangement was made prior to the service of the garnishment summons 
whereby the garnishees had agreed to pay to the bank whatever money 
would be earned by Benedict Hanson in threshing for them. In the 
view we take of the case, it is thus immaterial whether or not the trans- 
action between Hanson and the bank early in July amounted to an 
assignment conveying to the bank Hanson’s interest in the future earn- 
ings of the machine, and the authorities cited by respondent to the effect 
that the assignment in July was inoperative because amounting to an 
attempt to assign future earnings on contracts not yet made are inap- 
plicable. We do not question the soundness of respondent’s contention. 
It is clear that an attempt to assign earnings under contract not yet 
made would be ineffectual as a transfer of any present interest, but m 
the light of the transactions in August at the time the contract for the 
threshing was made, we think the principle contended for is inapplicable 
in this case. The arrangement between the bank and Hanson did 
amount to a contract to assign the future earnings, and the subsequent 
events, viewed either in the light of the prior arrangement or standing 
alone, did, in our judgment, devest Hanson of all interest in the earn- 
ings of the machine. Thereafter the bank could sue in its own right 
as the beneficiary of this contract or as assignee of Hanson’s mignt and 
this right was fully vested in the garnishment. 

(2) This brings us to a consideration of the effect, if any, of § 6706 
of the Compiled Laws of 1913 upon the transaction above discussed. 
The section referred to reads as follows: “An agreement may be 
made to create a lien upon property not yet acquired or not yet in 
existence by the party agrecing to give the lien. In such case, the lien 
agreed for attaches from the time when the party agreeing to give it 
acquires an interest in the thing to the extent of such interest; provided 


INTERNATIONAL HARVESTER CO. vy. HANSON 89 


that no lien or mortgage shall be created on the future earnings of any 
machine or machinery operated in whole or in part with man or an- 
imal.” Respondent’s contention based upon the above section is that 
Benedict Hanson’s efforts to transfer to the bank his interest in the 
earnings of the threshing rig amounted to an attempt to create a lien or 
mortgage in violation of the statute. As we construe the section in 
question, it was not intended to prevent transactions of the character 
here involved. The evidence does not satisfactorily establish that at 
the time Hanson and Mitchell made arrangements for the extension of 
additional credit to Hanson in consideration of Hanson’s assigning to 
the bank the season’s earnings from the threshing machine, Hanson had 
entered into any contracts giving him a present interest in the earnings. 
There would be much force in respondent’s contention if the record 
in this case disclosed nothing more than the attempted assignment from 
Hanson to the bank early in July. It will be noted that the entire 
section preceding the proviso pertains to liens upon property “not yet 
acquired or not yet in existence,” and as to such property the statute 
merely lays down the equitable rule that the lien attaches from the date 
the property is acquired or from the date it comes into existence. Where 
wages to be earned under an existing contract are assigned or where the 
increase of property owned is mortgaged, as crops or the future offspring 
of animals, the mortgage is regarded as transferring a present interest. 
Jones, Chat. Mortg. 5th ed. §§ 143, 144; Benjamin, Sales, 6th ed. p. 
86; Mechem, Sales, § 200. The application of the rule established by 
these authorities to transactions of the character here involved has been 
the subject of judicial investigation in this and neighboring jurisdic- 
tions, and the cases decided in this jurisdiction before the proviso was 
added to the statute in 1907 established the validity of mortgages upon 
the future earnings of threshing machines in cases where such mortgages 
were given before the mortgagor had entered into any contracts for 
threshing. Sykes v. Hannawalt, 5 N. D. 335, 65 N. W. 682; Reynolds 
v. Strong, 10 N. D. 81, 88 Am. St. Rep. 680, 85 N. W. 987. See also 
Flanders v. French, 20 S. D. 316, 106 N. W. 54; and Dyer v. Schneid- 
er, 106 Minn. 271, 20 L.R.A.(N.S.) 505, 130 Am. St. Rep. 615, 118 
N. W. 1011. The rule of these cases was no doubt changed by the 
adoption of the proviso quoted above. In this case it is necessary to 
consider the effect of the proviso in the light of the transactions in 
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August at the time the contracts for the threshing were made. The 
testimony hereinbefore quoted clearly shows that at that time the 
garnishees agreed to discharge their obligations under the contracts by 
paying the bank. Thereafter Hanson had no interest in the earnings 
save that of seeing that they were applied in liquidation of his indebt- 
edness to the bank. That arrangement amounted to a contract for the 
benefit of the bank, and the subject-matter of the contract was Hanson’s 
right under an existing contract, and not property “not yet acquired 
or not yet in existence” within the purview of the statute m question. 
In our opinion the statute does not prohibit the owner of a threshing 
machine from making a contract to do threshing which will operate for 
the benefit of a named beneficiary. 

Some minor questions are raised by respondent. It is claimed that 
the acts of Moody and Sterling in depositing the money in the bank to 
Ianson’s credit were not done in performance of the contractual ar- 
rangement between them and Hanson and the bank. In our opinion 
this fact has no important bearing. The deposit of the money to Han- 
son’s credit might well have been but a convenient mode of accounting 
for the receipts which were to be subjected to the arrangement made; 
and furthermore, inasmuch as the surplus over operating expenses was 
to apply on the indebtedness owing to the bank, Hanson would have 
had no right to demand any money from the bank until all his indebted- 
ness was paid. This would be true even though the money were 
deposited in his name. While some of the money was checked out on 
Hanson’s checks, there is nothing to show that this was not done in 
pursuance of the arrangement to first take care of the cost of operation. 

It is further contended that the garnishees, by reason of having filed 
an affidavit denying liability to Hanson, are precluded from showing 
the arrangement with the bank. If appellants’ contention as to the facts 
is correct, the affidavit 1s true in fact. The garnishees were under no 
duty to inform the plaintiff where it might find property belonging to 
IIanson, nor were they under obligation to disclose the evidentiary 
matter in support of the claim of nonliability. | 

For the reasons assigned the judgment of the trial court is reversed, 
with costs. | 
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LILLIAN M. JOHNSON v. CITY OF GRANVILLE, a Municipal 


Corporation. 
(161 N. W. 721.) 


Cities — sidewalk levels — building — raising to — cost of — action against 
city to recover — officers of city — grade established — ordinance — 
complaint — allegations — cause of action — failure to state. 

1. A complaint in an action against a city to recover the cost of raising 
a building to conform to the level of a sidewalk fails to state a cause of action 
which merely alleges that the plaintiff built the sidewalk in obedience to a 
command of the officers of the city, but fails to allege that any grade had 
been established in the street or that any ordinance had been passed changiny 
the natura] surface and establishing a new grade, or that the defendant city 
had exercised any control over the raising of said building or the construction 
of the sidewalk, or had in any manner encroached upon, or by any physical 
act on its part damaged, the property of the plaintiff. 


Grade of streets — city — changed by — no authority — except by ordinance 
— order issued thereon. 
2. A city has no authority to change the grade of a street, except by ordi- 
nance, and an order issued by its officers which seeks to accomplish this pur- 
pose, and without the passage of such an ordinance, is an wltra vires act. 


Officers — ultra vires acts of — city not Hable. 
3. A city is not liable for the ultra vires acts of its officers, nor for the 
indirect consequences of obedience to orders of its officers which are issued 
without authority. 


Opinion filed February 28, 1917. 


Appeal from the District Court of McHenry County, A. G. Burr, J. 

Action to recover damages arising from an alleged change in the 
grade of a public street. 

Judgment for defendant. Plaintiff appeals. 

Affirmed. 

Charles D. Kelso, for appellant. 

It is apparent that the lower court sustained the demurrer upon the 
theory that there had been no lawful change in the grade of the strects 
and sidewalks, and that the acts of the officers of the city, in the absence 
of an ordinance duly passed and approved, were unauthorized, and 
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therefore the city was not liable in damages. Comp. Laws 1913, 
§ 3687. 

The Constitution provides that private property shall not be taken 
or damaged for public use without just compensation having been first 
made to or paid into court for the owner. N. D. Const. § 114; Searle 
v. Lead, 10 S. D. 312, 39 L.R.A. 345, 73 N. W. 101; Whittaker v. 
Deadwood, 12 S. D. 608, 82 N. W. 202; Harmon v. Omaha, 17 Neb. 
548, 52 Am. Rep. 420, 23 N. W. 503; Dickerson v. Oklahoma, 36 
L.R.A.(N.S.) 1203, and note, 98 Ark. 206, 35 S. W. 863; Reardon 
v. San Francisco, 66 Cal. 492, 56 Am. Rep. 109, 6 Pac. 317; Eachus 
v. Los Angeles Consol. Electric R. Co. 103 Cal. 614, 42 Am. St. Rep. 
149, 37 Pac. 750; Less v. Butte, 28 Mont. 27, 61 L.R.A. 601, 98 
Am. St. Rep. 545, 72 Pac. 140; Bismarck Water Supply Co. v. Bis- 
marck, 23 N. D. 352, 187 N. W. 34; Sallden v. Little Falls, 102 
Minn. 358, 13 L.R.A.(N.S.) 790, 120 Am. St. Rep. 635, 113 N. W. 
884. 

This action is for damages for having built, under the orders and 
directions of the city officers, a sidewalk at a grade higher than the 
front of plaintifi’s building, rendering it necessary to raise plaintiff’s 
building to such grade or level, or abandon its use and occupancy. 
Comp. Laws 1913, §§ 3689, 3690. 

The work of a public improvement, though performed illegally, is 
the act of the city, and the city must respond in damages,—the plain- 
tiffs right to recover depending not upon the statute, but upon the 
constitutional right. Wallenberg v. Minneapolis, 111 Minn. 471, 127 
N. W. 422, 856, 20 Ann. Cas. 873; Stocking v. Lincoln, 93 Neb. 798, 
46 L.R.A.(N.S.) 107, 142 N. W. 104; Omaha v. Flood, 57 Neb. 124, 
77 N. W. 379; O’Brien v. Philadelphia, 150 Pa. 589, 30 Am. St. Rep. 
832, 24 Atl. 1047. 

“An act of the legislature, while entitled to great consideration, 
cannot abridge or control the provisions of the Constitution. These 
provisions are not limited to a change of grade once established, but 
are general, and include all damages to private property for public 
use.” Whittaker v. Deadwood, 12 S. D. 608, 82 N. W. 202; Caldwell 
v. Nashua, 122 Iowa, 179, 97 N. W. 1000; Fuller v. Mt. Vernon, 171 
N. Y. 247, 638 N. E. 964; Brown v. Sigourney, 164 Iowa, 184, 145 
N. W. 478. 
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The authorities seem to hold that changing from the natural grade 
is achange. 28 Cyc. 1073; Bloomington v. Pollock, 141 Ill. 346, 31 
N. E. 146; Bismarck Water Supply Co. v. Bismarck, 23 N. D. 352, 
137 N. W. 34; Smith v. St. Joseph, 122 Mo. 643, 27 S. W. 344; Sallden 
v. Little Falls, 102 Minn. 358, 13 L.R.A.(N.S.) 790, 120 Am. St. 
Rep. 635, 113 N. W. 884; Wallenberg v. Minneapolis, 111 Minn. 
471, 127 N. W. 422, 856, 20 Ann. Cas. 873; Chapman v. Staunton, 
246 Ill. 394, 92 N. E. 905; Hemstead v. Salt Lake City, 32 Utah, 
261, 90 Pac. 397; Felt v. Salt Lake City, 32 Utah, 275, 90 Pac. 
402; Whittaker v. Deadwood, 12 S. D. 608, 82 N. W. 202; Less v. 
Butte, 28 Mont. 27, 61 L.R.A. 601, 98 Am. St. Rep. 545, 72 Pac. 
140; Dickerson v. Oklahoma, 36 L.R.A.(N.S.) 1201, note; Brown v. 
Sigourney, 164 Iowa, 184, 145 N. W. 478. 

C. W. Hookway, for respondent. 

In order to entitle plaintiff to recover, there must have been some 
material change made in the grade from the natural grade. But 
appellant contends here “that this is not an action for damages by 
change of grade established by ordinance, but for damage resulting 
as the incidental change of grade by constructing the sidewalk at a 
higher level.” The complaint fails to contain sufficient allegations of 
how or why, or in what manner, she has sustained damages. She takes 
the wlira vires acts of the officers too seriously. The city is not liable 
for such acts. Searle v. Lead, 10 S. D. 312, 39 L.R.A. 345, 73 N. W. 
101; Vanderlip v. Grand Rapids, 73 Mich. 522, 3 L.R.A. 247, 16 
Am. St. Rep. 597, 41 N. W. 677. 


Bruce, Ch. J. This is an appeal from an’ order sustaining a 
demurrer to the complaint and from the judgment entered thereon. 
The complaint alleges that the defendant ordered the construction of a 
sidewalk in front of the lot and building of the plaintiff, and “that by 
reason of the constructing of said sidewalk at a level above the grade of 
the front of the building above described and mentioned this plaintiff 
has been compelled to raise said building a height of approximately 15 
or 18 inches, greatly injuring and damaging said building by wrench- 
ing apart the joints, partitions, and joists of said building, cracking 
and destroying the plaster in said building, and generallv greatly 
weakening and damaging and injuring the whole of said building with- 
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out the fault of this plaintiff, damaging and injuring this plaintiff in 
the sum of five hundred and no-100 ($500) dollars; that this plain- 
tiff, in order to so raise said building, was compelled to, and did, employ 
workmen for that purpose, and expended money for labor in effecting 
the raising of said building in the sum of three hundred and no-100 
($300) dollars, and that this plaintiff expended for material and 
lumber for the effecting of the raising of said building and the repair 
of said building the sum of two hundred and no-100 ($200) dollars. 

“That by reason of the damage to this plaintiff’s building and the 
expenditure of money for labor and material in raising said building 
and repairing the same this plaintiff has been damaged in the sum of 
one thousand and no-100 ($1,000) dollars.” 

The demurrer alleges that the complaint fails to state a cause of 
action; that the plaintiff has failed to allege that the defendant ever 
had or established any grade; that plaintiff fails to allege that defend- 
ant exercised any control over the way and manner of repairing said 
building; that plaintiff fails to allege that the defendant enacted an 
ordinance changing the grade of said street so as to damage said prop- 
erty in anv manner. 

Defendant, in short, alleges that if the order of the public officials 
changed any established grade, it was an ultra vires order, and that. 
when the plaintiff and appellant obeyed it, she did so unnecessarily. 

It alleges that nowhere in the complaint is there any charge that the 
city moved any dirt or did any work or in any way obstructed the 
access to the lots in question or raised the streets in front of them. 

The question then to be determined is whether a person is entitled 
to recover against a city the cost of raising a building to the level 
of a sidewalk which is ordered by the officers of the city to be con- 
structed, and which he constructs in pursuance of such order, 18 inches 
above the former level of the street, there be:ne no allegation in the 
complaint that a grade was ever established by the city or that the 
city itself, except in the issuing of the order mentioned by officials, ever, 
at any time, encroached upon the premises of the plaintiff or did any 
physical act which interfered with his property rights. 

We are satisfied that he cannot, and that the demurrer was properly 
sustained. Even if, for the sake of argument, we take the position, 
and we express no opinion upon this question, that a natural surface 
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becomes the established grade by usage, and that such usage is alleged 
in the case at bar (see Blair v. Charleston, 43 W. Va. 62, 35 L.R.A. 
852, 64 Am. St. Rep. 837, 26 S. E. 341; Harman v. Bluefield, 70 W. 
Va. 129, 73 S. E. 296; note in 36 L.R.A.(N.S.) 1196), it is never- 
theless clear that the city had no authority to change that grade, except 
by ordinance. See Comp. Laws 1913, § 3687. It is admitted in the 
complaint that no such ordinance was ever adopted. If, therefore, the 
offcers of defendant ordered the plaintiff to construct a sidewalk which 
was 18 inches above the old established grade and above the level of 
the building of the plaintiff, and such order amounted to a change in 
the grade of the street, it was ultra vires and absolutely void, and it is. 
the established law that a city or village is not liable for damages 
caused by its officers while acting without authority. 387 Cyc. 241; 
Pinkerton v. Randolph, 200 Mass. 24, 85 N. E. 892. Much less is it 
liable for the consequential damages occasioned to a person by obedience 
to an invalid order made by such persons. 
The judgment of the District Court is affirmed. 


INTERNATIONAL HARVESTER COMPANY OF AMERICA, 
a Corporation, v. GEORGE HECKER, Francisca Hecker, and 
Lieber Hecker. 

(161 N. W. 1007.) 


Conveyance transfer —by husband and wife—to son—all their property 
— creditors —to hinder and delay — device — fraudulent —of no avail. 
Where a well-to-do farmer joins with his wife in conveying all their real and 
personal property to their son as a device to hinder and delay creditors, the 
device is of no avail. 


Opinion filed March 1, 1917. 


Note.—The fact that a vendor and purchaser are relatives raises no presumption 
of fraud in a transaction. Such relationship or intimacy, in connection with other 
facts and circumstances, is often deemed sufficient to show fraud and invalidate the 
transaction. Cases showing the application of this rule will be found in 32 L.R.A. 
67, on transactions between husband and wife and other relatives as fraud on 
crcditors. 

On presumption of fraud from relationship of parties, see notes in 7 Am. St. 
Rep. 83, and 38 Am. St. Rep. 519. 
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Appeal from the District Court of Dunn County; Honorable W. C. 
Crawford, J. 

Affirmed. 

H. C. Berry and F. C. Heffron, for appellants. 

The conveyance here was not a voluntary one as is known in law, but 
the existence of-a debt the assumption of the payment of which was 
the moving consideration for the grant. There can be no fraud or 
intention to hinder or delay creditors, in such a case. Dallam v. Ren- 
shaw, 26 Mo. 533; Rumbolds v. Parr, 51 Mo. 592; Shaffer Bros. v. 
Rhynders, 116 Iowa, 472, 89 N. W. 1099; Eickstaedt v. Moses, 105 
T]l. App. 634; Stauffer v. Kennedy, 47 W. Va. 714, 35 S. E. 892. 

The burden of proof to show no consideration is upon plaintiff. An- 
drews v. Flanagan, 94 Ind. 383; American Varnish Co. v. Reed, 154 
Ind. 88, 55 N. E. 224. 

Fraud on the part of the grantor will not be presumed. It must be 
proved. Hatch v. Bayley, 12 Cush. 27; Derby v. Gallup, 5 Minn. 
119, Gil. 85; McMillan v. Edfast, 50 Minn. 414, 52 N. W. 907; 
Edwards v. Story, 105 Ill. App. 433; Bear v. Bear, 145 Ill. 21, 33 N. 
ki. 878; American Varnish Co. v. Reed, 154 Ind. 88, 55 N. E. 224; 
Fherke v. Hecht, 96 Iowa, 96, 64 N. W. 652; Shaffer Bros. v. Rhyn- 
ders, 116 Iowa, 472, 89 N. W. 1099; Mehlhop v. Pettibone, 54 Wis. 
852, 11 N. W. 553, 12 N. W. 443; James v. Van Duyn, 45 Wis. 512; 
Wannemacher v. Merrill, 22 N. D. 46, 182 N. W. 412. 

The rule is that convevance from one relative to another will not 
be presumed to be fraudulent as to creditors because of the relationship 
alone, but a state of facts must be proved from which fraud must be 
inferred. Conry v. Benedict, 108 Iowa, 664, 75 Am. St. Rep. 282, 76 
N. W. 840. 

Where a debtor conveys his property for a consideration, in order to 
set the transfer aside as in fraud of creditors, it must appear that the 
grantee had knowledge of the debtor’s fraudulent intent. Shumaker 
vy. Davidson, 116 Iowa, 569, 87 N. W. 441; Thompson v. Zuckmayer, 
— Towa, —, 94 N. W. 476; Gilbert v. Gonyea, 103 Minn. 459, 115 
N. W. 640; Gage Bros. & Co. v. Burns, 78 Neb. 737, 111 N. W. 791. 

The attacking creditor must show that at the time of the conveyance 
and at the time of bringing the action, the debtor did not have sufficient 
property subject to execution from which other debts could be paid. 


edele tas: 
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Nevers v. Hack, 138 Ind. 260, 46 Am. St. Rep. 380, 37 N. E. 791; 
Evans v. Hamilton, 56 Ind. 34; Bishop v. State, 83 Ind. 67; Kain v. 
Larkin, 131 N. Y. 300, 30 N. E. 105. 

When a conveyance prima facie vests title in the grantee, the cred- 
itor who attacks it as fraudulent should not leave the court or jury to 
act upon mere conjecture, or upon proofs which are indctcrminate in 
character, but such proof must be clear and convincing. Urdangen & 
G. Bros. v. Donor, 122 Iowa, 533, 98 N. W. 317; Miller v. Beadle, 65 
Mich. 643, 36 N. W. 165; Fifield v. Gaston, 12 Iowa, 218; Palmer v. 
Palmer, 62 Iowa, 204, 17 N. W. 463; Rice v. Jerenson, 54 Wis. 248, 
11 N. W. 549; Edwards v. Story, 105 Ill. App. 453; Blanchard v. 
Moors, 85 Mich. 380, 48 N. W. 542. 

The acts of the parties, and the facts and circumstances surrounding 
the transaction, must clearly be opposed to fair and honest dealing. 
Hooks v. Pafford, 34 Tex. Civ. App. 516, 78 S. W. 991; Smith v. 
Collins, 94 Ala. 394, 10 So. 334; Kellar v. Taylor, 90 Ala. 289, 7 So. 
907; Knower v. Cadden Clothing Co. 57 Conn. 202, 17 Atl. 580. 

Where a debtor transfers his property to one of his creditors in pay- 
ment of debts, but with the secret intention of defrauding his other 
creditors, such transfer will be sustained, unless it is made to clearly 
appear that the grantee had knowledge of such intention. H. B. Claflin 
Co. v. Rodenberg, 101 Ala. 213, 18 So. 272; Warren v. Jones, 68 Ala. 
449; Christian v. Greenwood, 23 Ark. 258, 79 Am. Dec. 104; Smith 
v. Jensen, 13 Colo. 218, 22 Pac. 484; Schroeder v. Walsh, 120 Ill. 403, 
11 N. E. 70; Hanchett v. Kimbark, 118 Ill. 121, 7 N. E. 491; Burtis 
v. Humboldt County Bank, 77 Iowa, 103, 41 N. W. 585; Schram v. 
Taylor, 51 Kan. 547, 33 Pac. 315; Beurmann v. Van Buren, 44 Mich. 
496, 7 N. W. 62; Knox v. Hunt, 18 Mo. 174; Peters-Miller Shoe Co. 
v. Casebeer, 53 Mo. App. 640; Frank v. Curtis, 58 Mo. App. 349; 
Rothell v. Grimes, 22 Neb. 526, 35 N. W. 392; Bank of Commerce 
v. Schlotfeldt, 40 Neb. 212, 58 N. W. 727; Anderson v. Pilgram, 41 
S. C. 423, 19 S. E. 1002, 20 S. E. 64; Haas v. Kraus, 86 Tex. 687, 
27 S. W. 256. 

If the circumstances point equallv to honesty of purpose and fraud- 
ulent design, the former construction must be given to them. Bowden v. 
Bowden, 75 Ill. 143; Mey v. Gulliman, 105 Ill. 272; Burleigh v. White, 

36 N. D.—7. 
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64 Me. 23; Norton v. Kearney, 10 Wis. 443; Stevens v. Meyers, 14 N. 
D. 398, 104 N. W. 529. 

In order to prove a charge of fraud and conspiracy, the proof must 
be beyond a. reasonable doubt. Fraud is not a thing lightly to be 
charged. The stigma which it carries is not one to be placed upon 
parties unless the evidence thereof measures up to the requirement of 
the rule that it must be clear and convincing of the truth of fraud. 
Locke v. Keiler, 90 Miss. 3, 43 So. 673; Gould v. Gould, 3 Story, 516, - 
Fed. Cas. No. 5,637; Watkins v. Wallace, 19 Mich. 57; Muirheid v. 
Smith, 35 N. J. Eq. 303; McCarthy v. Scanlon, 176 Pa. 262, 35 Atl. 
189; Jaeger v. Kelley, 52 N. Y. 274; Gage Bros. & Co. v. Burns, 78 
Neb. 737, 111 N. W. 791; Jacobs v. Sickle, 61 C. C. A. 598, 127 
Fed. 62; Shotwell v. Dixon, 163 N. Y. 43, 57 N. E. 178; Garrow v. _ 


Davis, Fed. Cas. No. 5,257; Toney v. McGehee, 38 Ark. 419; Turner .” 


v. Hand, 3 Wall. Jr. 88, Fed. Cas. No. 14,257; Diel v. Missouri P. R. 
Co. 37 Mo. App. 454; Whitney v. Robbins, 17 N. J. Eq. 360. 

The proof must be such that some circumstances from which the 
existence of the actionable facts may be inferred. Meagley v. Holt, 125 
N. Y. 771, 26 N. E. 719; Shotwell v. Dixon, 163 N. Y. 48, 57 N. E. 
178; Arbuckle v. Templeton, 65 Vt. 205, 25 Atl. 1095; Somers v. 
McCready, 96 Md. 437, 53 Atl. 1117; Ellis v. Sanford, 106 Iowa, 743, 
75 N. W. 660. 

Miller, Zuger, & Tillotson, for respondent. 

This is a suit in equity to set aside a deed and transfer of certain 
personal property, which plaintiff claims was made from father and 
mother, to son, in fraud of the former’s creditors. 

The action was tried to the court without a jury, under the so-called 
Newman Law, and appellants are not entitled to a trial de novo nor 
to a review of any particular fact or finding, because the statement of 
the case does not embody a demand therefor. Rev. Code 1905, § 7227, 
Comp. Laws 1913, § 7844; Codes 1895 and 1899, § 5630, Comp. Laws 
1913, § 7846; Douglas v. Glazier, 9 N. D. 615, 84 N. W. 552; State 
ex rel. McClory v. McGruer, 9 N. D. 566, 84 N. W. 363; Farmers’ & 
M. Nat. Bank v. Davis, 8 N. D. 83, 76 N. W. 998; Hayes v. Taylor, 9 
N. D. 92, 81 N. W. 49; Security Improv. Co. v. Cass County, 9 N. D. 
553, 84 N. W. 47; Ricks v. Bergsvendsen, 8 N. D. 578, 80 N. W- 
768; Teinen v. Lally, 10 N. D. 153, 86 N. W. 356. 
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Plaintiff did not need to further show that the property transferred 
was the property of the debtor, the grantor, then by the deed and trust 
agreement, and appellants are estopped to claim or assert such as a de 
= fense by the deed and trust agreement. These are conclusive upon the 

. point. The return of the execution nulla bona in the county of debtor’s 
=les residence is the best evidence that he had no property out of which to 
ams Satisfy the claim and judgment. Fechheimer v. Hollander, 6 Mackey, 
“= 512, 1 L.R.A. 369; Parsons v. Cathers, 92 Neb. 525, 188 N. W. 747; 
pa, YY caver v. Cressman, 21 Neb. 675, 33 N. W. 478; First Nat. Bank v. 
> Gibson, 60 Neb. 767, 84 N. W. 259; 5 Enc. Pl. & Pr. 521. 

« It has been held that a conveyance of all one’s property to another 
sams to secure the future support of himself and family is fraudulent and 
voidable as to the creditors of the grantor, although valid as between 
the parties. Annis v. Bonar, 86 Ill. 128; Harting v. Jockers, 31 Ill. 
App. 67; Rollins v. Mooers, 25 Me. 192; Graves v. Blondell, 70 Me. 
190; Crane v. Stickles, 15 Vt. 252; Jones v. Spear, 21 Vt. 426; Church 
v. Chapin, 35 Vt. 223; Davidson v. Burke, 143 Ill. 139, 36 Am. St. 
Rep. 367, 32 N. E. 514; Webster v. Withey, 25 Me. 326. 

A conveyance in consideration of an agreement to furnish to the 
grantor and wife good and sufficient food and clothing for life is void 
as to creditors. Walker v. Cady, 106 Mich. 21, 63 N. W. 1005; Todd 
v. Monell, 19 Hun. 362; Faber v. Matz, 86 Wis. 370, 57 N. W. 39; 
Crane v. Stickles, 15 Vt. 252; Jones v. Spear, 21 Vt. 426; Worthing- 
ton & Co. v. Jones, 23 Vt. 549; Church v. Chapin, 35 Vt. 223; Kelsey 
v. Kelley, 63 Vt. 41, 18 L.R.A. 640, 22 Atl. 597; Ionia County Sav. 
Bank v. McLean, 84 Mich. 629, 48 N. W. 159. 

“The law imputes fraud to such transactions. A man involved in 
debt has no right to give away all his property at the expense of his 
creditors. He must be just before he is generous.” 14 Am. & Eng. 
Ene. Law, 245, 246; Daisy Roller Mills v. Ward, 6 N. D. 317, 70 N. 
W. 271. 

The retention of possession is merely prima facie evidence of fraud. 
It raises the presumption of fraud, which in the absence of a clear and. 
satisfactory explanation, becomes conclusive. 14 Am. & Eng. Enc. 
Law, 357, 361. : 


W LIBRARY 





Rosrnson, J. The plaintiff brings this suit as a judgment creditor 
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to subject certain lands and property to sale on its judgment for $693.51 
against George Hecker. In August, 1913, the judgment was obtained 
for an old debt, and an execution was issued and returned unsatisfied. 
In June, 1918, George Hecker and Francisca, his wife, made to their 
son, Lieber, a deed purporting to convey to him over a section of land, 
described in the complaint, worth about $10,000, and a lot of personal 
property, the consideration being that he would care for them during 
their life. The court gave judgment for the plaintiff. The parents and 
the son appeal. 

They insist that the transaction was in good faith, and that it was 
not made to hinder, delay, or defraud creditors, and that the proof fails 
to show that George Hecker had any title to the land. The proof clearly 
shows that, after the transfer, George Hecker and wife continued to 
live on the land and to farm it in the same manner as before the trans- 
fer, which was only a shallow device to hinder and delay creditors. 

Though it appears that George Hecker was the owner of said proper- 
ty, yet, to guard against any possible injury to Mrs. Hecker, this court 
directs the following sentence to be added to the judgment herein, v1z.: 
This judgment 1s without prejudice to any title Francisca Hecker may 
have had in any of said lands or property. 

The judgment of the District Court is affirmed. 


CHARLES W. CROWSON v. MINNEAPOLIS, ST. PAUL, & 
SAULT STE. MARIE RAILWAY COMPANY. 


(161 N. W. 725.) 


Railroad crossing — injuries —damages—action to recover — contributory 
negligence — dismissal — trial court — justified in dismissing. 
In an action to recover damages for injuries received at a railroad crossing, 
it is held that the trial court was justified in dismissing the action on account 
of the contributory negligence of the plaintiff. 


Opinion filed December 12, 1916. Rehearing denied March 3, 1917. 


Appeal from the District Court of Ward County, K. H. Leighton, J. | 
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‘Action to recover for personal injuries and for injury to horses. 
Judgment for defendant. Plaintiff appeals. | 

Affirmed. 

Bradford & Nash, for appellant. 

The obstruction of the crossing and the maintenance of the same 
upon the sidetrack and right of way, which completely obstructed the 
view of the public for so great a distance, constituted negligence. 
Reed v. Chicago, St. P. M. & O. R. Co. 74 Iowa, 188, 37 N. W. 149; 
Rockford, R. I. & St. L. R. Co. v. Hillmer, 72 Tl. 235; McGuire v. 
Hudson River R. Co. 2 Daly, 76; Hine v. Erie R. Co. 27 Ohio C. C. 
155; Central R. Co. v. Feller, 84 Pa. 226. 

In the great majority of cases where the obstruction of the view is not 

held to be negligence per se, it is proper to consider the fact of the 
' existence of the obstructions, on the question of the degree of care 
which the company is bound to exercise in the running and manage- 
ment of its trains and in the giving warning of their approach. 
Continental Improv. Co. v. Stead, 95 U. S. 161, 24 L. ed. 403; Bilton 
v. Southern P. Co. 148 Cal. 443, 83 Pac. 440; Funston v. Chicago, 
R. I. & P. R. Co. 61 Iowa, 452, 16 N. W. 518; Chicago, R. I. & P. R. 
Co. v. Hinds, 56 Kan. 758, 44 Pac. 993; Thomas v. Delaware, L. & 
W. R. Co. 19 Blatchf. 533, 8 Fed. 729; Guggenheim v. Lake Shore & 
M. S. R. Co. 66 Mich. 150, 833 N. W. 161. 

The duty of the railroad company is not limited to the blowing of the 
whistle or the ringing of a bell, but extends to the necessity of giving 
adequate signals to the public of the approach of trains and the employ- 
ment of such care as is commensurate with the danger to be reasonably 
apprehended at the particular crossing. Coulter v. Great Northern 
R. Co. 5 N. D. 568, 67 N. W. 1046. 

The statute or other regulations do not diminish the common-law 
duty. This is settled law. Chicago & A. R. Co. v. Dillon, 123 IN. 
570, 5 Am. St. Rep. 559, 15 N. E. 182. 

Plaintiff was not guilty of contributory negligence, and the evi- 
dence does not warrant such conclusion. The plaintiff used care and 
exercised his best judgment under the circumstances. One cannot act 
with a calm and collected mind under the circumstances, and he is 
not to be held guilty of contributory negligence simply on the theory 
that another might have acted and done differently under the same con- 
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ditions, and possibly have avoided injury. Coulter v. Great Northern 
R. Co. supra; 28 Cyc. 521; 33 Cyc. 901; Dougherty v. Chicago, M. 
& St. P. R. Co. 20 S. D. 46, 104 N. W. 672; 7 Am. & Eng. Enc. 
Law, 427-436; McIntyre v. Orner, 166 Ind. 57, 4 L.R.A.(N.S.) 
1130, 117 Am. St. Rep. 359, 76 N. E. 750, 8 Ann. Cas. 1087; 
Clarke v. Pennsylvania Co. 1382 Ind. 199, 17 L.R.A. 811, 31 N. E. 
808; Pennsylvania Co. v. McCaffrey, 139 Ind. 430, 29 L.R.A. 104, 
38 N. E. 67; Knapp v. Sioux City & P. R. Co. 71 Iowa, 41; Twomley 
v. Central Park, N. & E. River R. Co. 25 Am. Rep. 162 and note, 
69 N. Y. 158, 5 Am. Neg. Cas. 217. 

There can be no dispute over the proposition that before the plain- 
tiff can be found guilty of contributory negligence as a matter of law, 
it must appear from all the facts and circumstances that no other 
inference could be fairly and reasonably drawn. Atchison, T. & S. F. 
R. Co. v. Wilkie, 11 L.R.A.(N.S.) 963, note; Haugo v. Great Northern 
R. Co. 27 N. D. 278, 145 N. W. 10538; Gast v. Northern P. R. Co. 
28 N. D. 118, 147 N. W. 793; Hope v. Great Northern R. Co. 19 N. D. 
438, 122 N. W. 997. 

But this question was one properly for the jury. Cameron v. Great 
Northern R. Co. 8 N. D. 1380, 77 N. W. 1016, 5 Am. Neg. Rep. 
454; Bank of United States v. Smith, 11 Wheat. 171, 6 L. ed. 443. 

Palda, Aaker, & Greene (Alfred H. Bright and John L. Erdall, 
of counsel), for respondent. | 

The plaintiff was guilty of such plain contributory negligence that 
he cannot recover, The evidence clearly shows that in approaching the 
crossing he had ample time to have stopped after he had discovered 
the approach of the train. He ran into danger when he did not need 
to do so. Haugo v. Great Northern R. Co. 27 N. D. 268, 145 N. W. 
1053; Christopherson v. Minneapolis, St. P. & S. Ste. M. R. Co. 28 
N. D. 128, L.R.A.1915A, 761, 147 N. W. 791, Ann. Cas. 1916E, 
683; Gast v. Northern P. R. Co. 28 N. D. 118, 147 N. W. 793; 
Sherlock v. Minneapolis, St. P. & S. Ste. M. R. Co. 24 N. D. 40, 
138 N. W. 976; Hope v. Great Northern R. Co. 19 N. D. 438, 122 N. 
W. 997; Gothard v. Alabama G. S. R. Co. 67 Ala. 114, 11 Am. 
Neg. Cas. 32; Louisville & N. R. Co. v. Richards, 100 Ala. 365, 13 
So. 944, 1 Am. Neg. Cas, 105; Continental Improv. Co. v. Stead, 95 
U.S. 161, 24 L. ed. 403; Fleming v. Western P. R. Co. 49 Cal. 253, 
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11 Am. Neg. Cas. 193; Pepper v. Southern P. Co. 105 Cal. 389, 
38 Pac. 974, 11 Am. Neg. Cas. 200; Hager v. Southern P. Co. 98 
Cal. 309, 33 Pac. 119, 11 Am. Neg. Cas. 213; Sanderson v. Chicago, 
M. & St. P. R. Co. 167 Iowa, 90, 149 N. W. 188; West v. Northern 
P. R. Co. 13 N. D. 221, 100 N. W. 254. 

The ordinary precaution required of one approaching a railroad 
crossing, when he has no knowledge of the close proximity of a train, 
is that he look and listen and make a diligent use of all his faculties 
to inform himself and avoid collision. West v. Northern P. R. 
Co. supra; Pendroy v. Great Northern R. Co. 17 N. D. 443, 117 N. W. 
531; Continental Improv. Co. v. Stead, 95 U. S. 161, 24 L. ed. 4038; 
Pepper v. Southern P. Co. 105 Cal. 389, 38 Pac. 974, 11 Am. Neg. 
Cas. 200; Stone v. Northern P. R. Co. 29 N. D. 480, 151 N. W. 36. 

Where there is no dispute in the evidence as to the facts or as to the 
existence or nonexistence of a particular fact, or where the evidene« 
is such that reasonable minds could not differ as to the existence & 
nonexistence of the fact, no question arises for the consideration of th< 
jury, and it is the duty of the court to aprly the law. Christophersor 
v. Minneapolis, St. P. & S. Ste. M. R. Co. 28 N. D. 128, L.R.A.1915A, 
761, 147 N. W. 791, Ann. Cas. 1916E, 683; Pepper v. Southern P. 
Co. 105 Cal. 389, 38 Pac. 974, 11 Am. Neg. Cas. 200; Louisville & 
N. R. Co. v. Richards, 100 Ala. 365, 18 So. 944, 1 Am. Neg. Cas. 
105; 2 Thomp. Neg. § 1616. 


Brucr, J. This is an action to recover damages for injuries sus- 
tained in a crossing accident. The accident occurred at Burlington, 
North Dakota. The main line of the defendant railway company ran 
east and west. Forty-three feet 6 inches south of the main traci 
was a sidetrack. On this sidetrack was a string of box cars, the westerly 
one of which projected some 22 feet into the street on which plaintiff 
was driving, and the easterly one of which was probably some quarter 
of a mile to the east. Though the westerly car projected into the 
street, it appears that there was plenty of room to keep on the 18 or 
20 foot crossing, which was constructed by the railway company and 
provided for by statute, and to pass the same, all that was necessary 
being to turn slightly to the west and “hook around” the car. The 
plaintiff was well acquainted with the crossing, it having been his 
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custom for some time to pass over the same about twice a week. At the 
time of the accident he was driving a four-horse team attached to a 
heavy farm wagon with a grain tank in which he had been hauling 
wheat. One team was hitched to the pole of the wagon, while thc 
other was ahead of it and attached to the wagon and drawing it by 
means of a chain attached to the pole and with a separate whiffletrec. 
This left the lead team about 18 inches ahead of the noses of the pole 
team, and the rumps of the pole team were about 24 fect from the 
front of the grain tank. The street was 63 feet wide. The wind was 
blowing from the northwest. Plaintiff had crossed the track and 
unloaded his grain and then had driven to a store some 125 feet south 
of the sidetrack. He then started on his return journey. From this 
store he had a view of the track for some mile and a half beyond the 
ears on the sidetrack and the elevator. The cars, however, on the side- 
track, extended from the crossing for a distance of about a quarter of a 
mile, and for this distance the train could not be seen. He saw no 
sign of a train and started towards the crossing. He knew that a train 
was due at about this time. He knew that trains passed constantly 
up and down the track. He did not know whether the train that was 
due at that time had passed or not. When he was approaching the 
track, he looked to see if any smoke could be seen above the line of box 
cars, and saw none. He heard no bell or whistle. The train was 
running at a speed of about 20 to 25 miles an hour, and he himself 
was traveling at a rate of about 4 or 44 miles an hour. This shows 
conclusively that at the time he left the store he either must have 
seen the train or it was behind the line of box cars, as it only took plain- 
tiff about three fourths of a minute to reach the track, and it would have 
been impossible for the train, traveling at the rate stated, to have 
traveled the quarter of a mile of the box cars and the mile and a half 
to the southeast in that time. 

The distance between the sidetrack and the main track was 43 
feet 6 inches. It was 25 feet from the tip of the noses of his lead 
horses to the front end of the grain tank. Plaintiff was standing 18 
inches, or at the most 36 inches, from the front of the grain tank. He 
testified that he saw the train approaching just as soon as he passed the 
box car on the sidetrack. It is perfectly clear that directly after he 
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got around the box car he could have seen the train. It is also 
perfectly clear that, knowing that a train was liable to pass at any 
time, being thoroughly conversant with the crossing, having crossed 
it numerous times, and, as he himself testified, having crossed it twice 
a day for some time since, he knew the dangerous nature of the cross- 
ing, and that it was his duty to stop as he reached the end of this car 
and to look for approaching trains. If he had stopped when he 
reached this place there would have been 17 feet between the noses of 
his lead team and the track, or 154 feet from the overhanging cars. 
In addition to this it would have been a very simple matter to have 
turned his lead team to the left, or, in fact, both of his teams and his 
wagon, as the passage between the two tracks was clear and unob- 
structed and could have been driven upon. If this had been done, he 
would not have been run into. Instead of this he chose not to stop at 
all and to recklessly try to cross the track and in front of the train, 
which he says was going at a rate of 20 to 25 miles an hour, and which, 
when seen, was only 125 feet distant, and this was a four-horse team 
and a grain tank which would cover a distance of nearly 40 feet. 
The evidence discloses as clear a case of contributory negligence 
as could well be imagined, and the trial judge did not, therefore, err 
in granting the motion of the defendant and in dismissing the action. 
H[augo v. Great Northern R. Co. 27 N. D. 268, 145 N. W. 1053; 
Christopherson v. Minneapolis, St. P. & S. Ste. M. R. Co. 28 N. D. 
128, L.R.A.1915A, 761, 147 N. W. 791, Ann. Cas. 1916E, 683; 
Wallenburg v. Missouri P. R. Co. 37 L.R.A.(N.S.) 135, note; Gast 
v. Northern P. R. Co. 28 N. D. 118, 147 N. W. 793; Sherlock v. 
Minneapolis, St. P. & S. Ste. M. R. Co. 24 N. D. 40, 188 N. W. 
976; Hope v. Great Northern R. Co. 19 N. D. 438, 122 N. W. 997. 
The judgment of the District Court is affirmed. 


On Petition for Rehearing. 


Rosinson, J. I approve this decision. It would be a great detri- 
ment to the public if railway trains were to move like teams. Thev 
must go. It is the duty of every person to use great care and caution 
in crossing a railroad track. 
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‘A. B. HOLBERT v. W. F. WEBER. 
(161 N. W. 560.) 


Sale of horse—agreement by agent—to replace or exchange — implied 
authority — binding on principal —in absence of limitation known to 
q vendee. 

1, An agreement by an agent that if a horse does not recover from a defect 
he will allow the vendee to purchase another horse and pay the difference be- 
tween the second and the first animal, and in such event will have returned 
to him the notes first given, is within the implied authority of such agent, and 
will be binding upon his principal in the absence of a limitation on such au- 
thority which is known to the purchaser. 


Personal property — vendor — warranty — implied — quality and quantity. 
2. The vendor of personal property impliedly warrants the quality and 
quantity of the articles sold. 


Quality — meaning of —as used in statute — suitableness — fitness for pur- 
pose specified. 
3. The word quality when used in a warranty and in § 6344 of the Compiled 
Laws of 1913 imports “adaptiveness, suitableness, and fitness for the purpose 
specified,” and in the case of a horse adaptiveness and suitableness for the 
general purposes for which horses are purchased. 


‘Personal property — sale and delivery —contract of — substantial perform- 
ance — by vendor — condition precedent — to right of action — purchase 
price. 

“4. When a special contract is entered into for the sale and delivery of per- 
sonal property, a substantial performance by the vendor is a condition precedent 
to his right of action against the vendee for the purchase price. 


Promissory note —suit on—instructions —burden of proof — consideration 
-— shifting of burden. 

5. An instruction was not erroneous which, in a suit on a promissory note, 
charged that “the burden is on the plaintiff in the first instance to show 
prima facie that there was a consideration. The burden then shifts to the 
defendant to show that there was no consideration, and if the defendant meets 
that issue with sufficient evidence to overcome the prima facie showing of the 
note that it bears a consideration, then the burden returns to the plaintiff to 


Note.—On remedy for breach of warranty of horse where its.death prevents its 
return and substitution of another, as provided by the contract, see note in 25 
L.R.A.(N.S.) 823. 
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establish upon the entire and on the whole case that there was a consideration 
for the note.” 


Opinion filed January 16, 1917. Rehearing denied March 3, 1917. 


Appeal from the District Court of Wells County, J. A. Coffey, J. 

Action to recover on a promissory note. Judgment for defendant. 
Plaintiff appeals. 

Affirmed. 

Theodore Koffel, for appellant. 

There must always be a present intention to warrant, or there is 
no warranty in the sale of personal property. There was no assertion 
of any fact of which the buyer was ignorant. There were merely ex- 
pressions of opinion and judgment upon open matters of which the 
vendee may be well expected to have opinions and to exercise his own 
judgment. 28 Am. & Eng. Enc. Law, 753, 757, 785 and notes; Morrill 
v. Bemis, 37 Vt. 155; Kimball v. Bangs, 144 Mass. 321, 11 N. E. 113; 
McGrew v. Forsythe, 31 Iowa, 179; Erwin v. Maxwell, 7 N. C. (3 
Murph.) 241, 9 Am. Dec. 602; Zimmerman v. Morrow, 28 Minn. 367, 
10 N. W. 139; Wilcox v. Henderson, 64 Ala. 542; Halley v. Folsom, 
1N. D. 325, 48 N. W. 219. 

Where the rulings of the court are so erroneous in the admission or 
exclusion of testimony as to prevent the proof of material facts directly 
in issue, there has not been a fair trial. Tunell v. Larson, 37 Minn. 
258, 34 N. W. 29. 

Instructions must be based upon and be applicable to the pleadings 
and the evidence. 11 Enc. Pl. & Pr. 158 and notes 1-5, 159 and 
notes 1-5. 

No issue should be submitted to the jury except it is within the plead- 
ings and evidence. 11 Enc. Pl. & Pr. 159 and note 6. 

Where the evidence is outside of, and if admitted would overthrow, 
the pleadings, it is error to admit it. 2 Thomp. Trials, § 2309, and 
note; 11 Enc. Pl. & Pr. 164 and note 4, 165 and note 1. 

The charge should be upon the issues, and these issues are determined 
by the pleadings. 11 Enc. Pl. & Pr. 190 and note 5; Blashfield, In- 
structions to Juries, §§ 86-88, 92, 97, 103, 104; 2 Thomp. Trials, §§ 
2310, 2315, notes 37, 42, § 2328; Templin v. Rothweiler, 56 Iowa, 
259, 9 N. W. 207; Pigott v. Lilly, 55 Mich. 150, 20 N. W. 879; Bank 
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of Monroe v. Anderson Bros. Min. & R. Co. 65 Iowa, 692, 22 N. W. 
929; Whitsett v. Chicago, R. I. & P. R. Co. 67 Iowa, 150, 25 N. W. 
104; State v. Myer, 69 Iowa, 148, 28 N. W. 484; Locke v. Priestly 
Exp. Wagon & Sleigh Co. 71 Mich. 263, 39 N. W. 54; Thompson v. 
Anderson, 86 Iowa, 703, 53 N. W. 418; Banning v. Chicago, R. I. & 
P. R. Co. 89 Iowa, 74, 56 N. W. 277, 11 Am. Neg. Cas. 521; De Foe 
v. St. Paul City R. Co. 65 Minn. 319, 68 N. W. 35; Eggett v. Allen, . 
106 Wis. 633, 82 N. W. 556; Conrad v. Kelley, 106 Wis. 252, 82 N. 
W. 141; State v. Swallum, 111 Towa, 37, 82 N. W. 439; State v. 
Kissock, 111 Iowa, 690, 83 N. W. 724; Anderson v. Roberts, 112 
Towa, 749, 84 N. W. 928; Bockoven v. Lincoln Twp. 13 S. D. 317, 83 
N. W. 335; Strong v. State, 61 Neb. 35, 84 N. W. 410; Thompson v. 
State, 61 Neb. 210, 87 Am. St. Rep. 453, 85 N. W. 62; Slingerland v. 
Keyser, 127 Mich. 7, 86 N. W. 390. 

Exclusion of declarations of a witness tending to impeach his tes- 
timony is error. James v. Bekkedahl, 10 N. D. 120, 86 N. W. 226; 
Barrett v. Wheeler, 71 Iowa, 662, 33 N. W. 230; Pitt’s Sons Mfg. Co. 
v. Spitznegle, 54 Iowa, 36, 6 N. W. 71; 28 Am. & Eng. Enc. Law, 8138; 
Minnesota Thresher Mfg. Co. v. Hanson, 3 N. D. 81, 54 N. W. 311; 
Walker & Co. v. Hoopes, 30 N. D. 398, 152 N. W. 666; Bartlett v. 
Patton, 5 L.R.A. 523 and note, 33 W. Va. 71, 10 S. E. 21. 

If the article is sold on conditions, the burden is on the purchaser 
affirmatively to show the observance of such conditions. 30 Am. & Eng. 
Ene. Law, 2d ed. 230 and note 5; Noble v. Olympia Brewing Co. 36 
]..R.A.(N.S.) 467 and note, 64 Wash. 461, 117 Pac. 241; Montana 
Eastern R. Co. v. Lebeck, 32 N. D. 162, 155 N. W. 648; Hyde v. 
Minnesota, D. & P. R. Co. 24 8. D. 386, 123 N. W. 849. 

The burden is on the buyer to prove a warranty and a breach of it, 
whether he sues for a breach, or sets it up by way of counterclaim. 30 
Am. & Eng. Enc. Law, 2d ed. 230; Bixby v. Denison Normal School 
Asso. — Lowa, —, 78 N. W. 234; Parry Mfg. Co. v. Tobin, 106 Wis. 
286, 82 N. W. 154. 

Other defects than those guaranteed against cannot be proved. Ward- 
er v. Fisher, 48 Wis. 338, 4 N. W. 470; 19 Enc. Pl. & Pr. 115; 
Western Twine Co. v. Wright, 11 S. D. 521, 44 L.R.A. 438, 78 N. 
W. 942; Hermon v. Silver, 15 S. D. 476, 90 N. W. 141; D. M. Osborne 
& Co. v. Carpenter, 37 Minn. 331, 34 N. W. 163. 
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In the purchase of machinery, testimony that the machinery as a 
harvester and binder was worthless is insufficient to justify a finding 
fixing the value at a sum different than the undisputed evidence showed 
it to be. Gutta Percha & Rubber Mfg. Co. v. Wood, 84 Mich. 452, 45 
N. W. 28; Barrett v. Wheeler, 71 Iowa, 662, 33 N. W. 230; Distad v. 
Shanklin, 11 S. D. 1, 75 N. W. 205; Cahn v. Farmers & T. Bank, 1 S. 
D. 237, 46 N. W. 185; Halley v. Folsom, 1 N. D. 325, 48 N. W. 219; 
Plano Mfg. Co. v. Root, 3 N. D. 165, 54 N. W. 924; Murphy v. 
Murphy, 9 L.R.A. 820 and note, 1 8S. D. 316, 47 N. W. 142; Ewing 
v. Lunn, 22 S. D. 95, 115 N. W. 527; Putnam v. Prouty, 24 N. I). 
517,140 N. W. 93. 

Instructions should be on the issues as seal and proved and on the 
law applicable. Zilke v. Johnson, 22 N. D. 75, 182 N. W. 640, Ann. 
Cas. 1913E, 1005; Hyde v. Minnesota, D. & P. R. Co. 24 S. D. 386, 
123 N. W. 849; Chilson v. Houston, 9 N. D. 498, 84 N. W. 354; 
Strong v. State, 61 Neb. 35, 84 N. W. 410; D. M. Osborne & Co. v. 
Huntington, 37 Minn. 275, 33 N. W. 789; D. M. Osborne & Co. v. 
Marks, 33 Minn. 56, 22 N. W. 1; McKee v. Vincent, 33 Minn. 508, 
24 N. W. 253; State v. Schonberg, 24 N. D. 532, 140 N. W. 105; 
Hogan v. Shuart, 11 Mont. 498, 28 Pac. 969; Harrison, J. & Co. v. 
Crocker, 39 Wis. 68. 

The measure of damages for a breach of warranty is the difference 
between the value of the article sold and its value if it had been as 
warranted. Brown v. Bigelow, 10 Allen, 242; Moulton v. Baer, 78 Ga. 
215,28. E. 471; Remington v. Geiszler, 30 N. D. 346, 152 N. W. 661. 

Where the errors and irregularities of the trial are so clearly apparent, 
it was error for the court to order judgment. Hodson v. Wells & D. Co. 
31 N. D. 395, L.R.A.—, —, 154 N. W. 193; Johns v. Jaycox, 39 L.R.A. 
(N.S.) 1151 and note, 67 Wash. 403, 121 Pac. 854, Ann Cas. 1913D, 
471. 

A buyer cannot rely on any implied authority of the agent to warrant 
where he has notice of the agent’s want of such authority. Canham v. 
Plano Mfg. Co. 3 N. D. 229, 55 N. W. 583; Cysewski vy. Fried, 24 N. 
D. 152, 139 N. W. 104, Ann. Cas. 1915C, 579. 

John O. Hanchett, for respondent. 

The rule is quite general that a breach of warranty as to the quality 
of personal property sold does not ordinarily give the purchaser the 
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right of rescission, and the right to defeat any recovery for the purchase 
price by the seller, unless such right of rescission was provided for in the 
contract of warranty. Simonson v. Jenson, 14 N. D. 417, 104 N. W. 
513; D. M. Osborne & Co. v. Martin, 4 8S. D. 297, 56 N. W. 905. 

Where the evidence in the case clearly shows a failure of consideration 
under the terms of the warranty as pleaded in the answer, and failure 
to perform the conditions of the contract, and fully sustains the verdict 
rendered by the jury, there is no reversible error. D. M. Osborne & Co. 
v. Martin, supra. 

An authority to sell property includes authority to warrant title of the 
principal, and the quality and quantity of the property. Cysewski v. 
Fried, 24 N. D. 152, 139 N. W. 104, Ann. Cas. 1915C, 579; Canham 
v. Plano Mfg. Co. 3 N. D. 229, 55 N. W. 583. 

The rule is settled that while a negotiable promissory note imports a 
consideration prima facie, yet where want of consideration is relied upon 
and there is evidence tending to impeach consideration, this overcomes 
the prima facie showing arising from the note itself, and the burden is 
then upon the plaintiff to satisfy the jury upon the whole evidence of 
such fact. Search v. Miller, 9 Neb. 26, 1 N. W. 975; Manistee Nat. 
Bank v. Seymour, 64 Mich. 59, 31 N. W. 140; Delano v. Bartlett, 6 
Cush. 367; Perley v. Perley, 144 Mass. 104, 10 N. E. 726; Conmey v. 
Macfarlane, 97 Pa. 361; Bogie v. Nolan, 96 Mo. 85,9 S. W. 14. 


Bruce, Ch. J. This is an action to recover on two promissory notes. 
The complaint is in the usual form, and merely alleges the giving and 
nonpayment of the notes. The answer alleges a total failure of con- 
sideration. It states that the notes were given pursuant to an agreement 
with one M. L. Patterson, plaintiff’s agent, and that said agent war- 
ranted and guaranteed “that said stallion was sound in every respect and 
a foal getter, and that it would soon recover from an apparent defect in 
its breathing,” and that “the said agent of the plaintiff further agreed 
with the defendant at said time, as a part of the conditions upon which 
said stallion was sold, that if the said stallion was not as warranted, and 
that if it did not recover from the said defect of shortness of breath, the 
plaintiff would furnish the defendant with another stallion equally as 
good as this one was warranted to be, and that if such stallion to be so 
furnished by the plaintiff in lieu of the one that defendant did purchase 
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should be a higher priced stallion, that the defendant would be required, 
upon receiving said second stallion, to settle for the differenec in price 
between the same, but would have full credit on the purchase price for 
said second stallion for the amount of the notes given upon the said 
stallion so sold as above set forth, or that in case the plaintiff should not 
fulfil his said agreement with reference to delivering to the defendant a 
second stallion, that in that event the contract should be rescinded and 
eanceled and the defendant’s note returned to him.” It was also alleged 
that the horse did not recover from its shortness of breath, but that said - 
defect or trouble continued to grow worse, and that the stallion died on 
or about July the first, 1909. 

The answer further alleged that on or about July 10th, 1909, the de- 
fendant duly notified the plaintiff’s agent of the death of the stallion, 
and that such agent offered to deliver to him another stallion under the 
terms of their said agreement, the price of which was $1,200; and 
defendant agreed that if the stallion so proposed to be delivered to him 
should in every respect comply with the original warranty, he would pay 
the extra price; that shortly thereafter the said plaintiff’s agent exhibited 
to the defendant the stallion which plaintiff proposed to turn over in 
settlement of said warranty, but demanded in settlement therefor notes 
for $1,200, the full price of said stallion, without surrendering to the 
defendant the notes which defendant had given, or without crediting the 
amount of said notcs or any part thereof upon the new notes. 

The answer further alleged that the new stallion so offered was un- 
sound and unfit to be used, by reason of defects in its limbs and other 
parts of its body, and did not comply with the terms of such original 
warranty, for which reason defendant refused to receive or accept said 
stallion in settlement of said warranty, and demanded that some other 
stallion be furnished and delivered to him in settlement and satisfaction 
of said warranty, but that the plaintiff refused to comply with such 
demand. 

The case was submitted to a jury and a verdict rendered in favor of 
the defendant. The plaintiff now seeks for a reversal of the judgment 
rendered on such verdict on the ground of errors in the introduction and 
exclusion of evidence and the alleged error of the court in refusing to 
grant a new trial. | 

The first point urged by plaintiff and appellant is that there is no 


112 36 NORTH DAKOTA REPORTS 


evidence of any warranty or lack of warranty to go to the jury. Plain- 
tiff contends that the defendant’s testimony at the most discloses an 
expression of opinion by the agent, M. L. Patterson, that the horse 
would do better in North Dakota than in Iowa, and that this did not 
constitute a warranty. 

We do not, however, so read the record. It is not for us to pass upon 
the credibility of the witnesses nor upon the preponderance of the evi- 
dence, but merely upon the question of whcther there was evidence to 
go to the jury. There is testimony on the part of the defendant that 
Patterson positively stated that the horse could not stand the warm 
weather in Iowa; that perhaps it would get over its trouble in the climate 
of North Dakota, and that zf 1¢ did not, the plaintiff would guarantee the 
horse or replace it; and that the defendant in such an event, and in case 
the horse which was substituted was good and sound, was to pay the dif- 
ference in the value between the two horses and get his notes back. 

This amounts to much more than an expression of an opinion. It is 
clearly a warranty, and the promise clearly constituted much of the con- 
sideration of the contract. 

The plaintiff contends that no authority to make any such warranty 
or agreement was shown to have been possessed by the agent Patterson. 
In this also we believe he isin error. If there were any limitations upon 
the authority of the agent, the defendant is not shown to have had any 
knowledge of them. Section 6344 of the Compiled Laws of 1913 pro-- 
vides that “an authority to sell personal property includes authority to 
warrant the title of the principal and the quality and quantity of the 
property.” The word quality imports “adaptiveness, suitableness, and 
fitness for the purpose specified, and this in the most comprehensive sense 
of the words.” 7 Words & Phrases, 5879; Heron v. Davis, 3 Bosw. 
336, 343; 4 Words & Phrases, 2d ed. 79; Union Selling Co. v. Jones, 
63 0. C, A. 224, 128 Fed. 672, 677. 

Although the stallion in question must be presumed to have been pur- 
chased for breeding purposes, it must also have been intended to be alde 
to be driven from place to place. It is clear, too, that its wind was 
seriously affected, and there is every reason to believe that the trouble 
with its lungs contributed to its death. It is certainly clear that it never 
got over the trouble. Such a warranty or agreement is surely not a mere 
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expression of opinion, but is a warranty of quality, which is within the 
implied power of a selling agent. 

Many other assignments of error are made, but many of them involve 
the same propositions of law and the same consideration of the evi- 
dence that it is both impossible and unnecessary to consider them all in 
detail. Many of them, indeed, wholly disregard the fact that the credi- 
bility of the witnesses is a matter for the jury, and not the court, to pass 
upon. Many of them also ignore the fact that it is not for us to try the 
case on the merits, but merely to decide whether error was committed by 
the trial court. 

As before stated, we are of the opinion that there was a warranty, and 
that the agent Patterson had the authority to make the same. This 
disposes of a number of assignments. Counsel argues that there is no 
proof that the horse died on account of its wind-broken condition. It 
is sufficient that it did not recover from this defect, and that plaintiff 
had agreed that if it did not recover, he would furnish a new horse and 
allow the amount already paid, or the amount of the notes given, to be 
deducted from the price of the new animal. 

The transaction, indeed, need not be looked upon as a warranty at 
all. It was a condition on which the purchase was made and the notes 
were executed and delivered. According to the defendant’s testimony, 
the notes were only given on condition that if the horse did not recover, 
a new one should be substituted, and the defendant should be credited on 
the new purchase with the amount of the old notes, or rather, that the old 
notes should be canceled. A person cannot sue upon a note which is 
given for a certain consideration and then repudiate the consideration. 
Eberts v. Selover, 44 Mich. 519, 38 Am. Rep. 278, 7 N. W. 225; 
Huffcut’s Cases in Agency, 63. 

He also argues that the court erred in its estimate of damages, and 
that the ordinary measure of damages in the case of a breach of contract 
of sale, or of a warranty, is the difference between the value of the article 
as it actually was and what it would have been if as represented. He 
argues that there is, generally, no right to rescind a contract on account 
of a breach of warranty. This is probably the law, but it does not apply 
where a rescission is provided for in the contract, and, as we read the 
evidence, a rescission was provided for in the original contract in the 
case at bar. 

36 N. D.—8. 
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It is also to be noticed that the action is on the original no‘cs, and or 
the original notes alone, and it is clear to us that there is evidence which 
tends to show that that consideration had failed. Under the facts shown, 
indeed, a full performance of the condition of the warranty by the plain- 
tiff was a condition precedent to the maintenance of the action on the 
notes. D. M. Osborne & Co. v. Martin, 4 8. D. 297, 56 N. W. 905. 

Nor was it necessary that the plaintiff should tender back the horse. 
It was dead and could not be tendered, and in consideration of its death 
and the fact that it had not recovered from the defect in its lungs and 
bronchial tubes, the plaintiff had himself chosen to attempt to carry out 
the contract and to furnish a new horse. He, however, failed to perform 
that contract, as he not only produced a horse which some of the evidence, 
at least, tended to show was imperfect, but he absolutely insisted upon 
the execution of the notes for the full purchase price of such new horse, 
and, in violation of his contract, refused to surrender the notes sued upon 
and which were given on the former transaction. 

As far as the admission and introduction of testimony is concerned, 
it is clear to us that there was no reversible error. It is true that ob- 
jections to some of the leading questions were sustained, the answers to 
which might have helped the plaintiff, but there was nothing to prevent 
the plaintiff asking the same questions in proper form, and the ques- 
tions were undoubtedly leading. Portions of answers might, too, have 
been stricken out as not being responsive, but they all related to facts 
which were not in dispute, or related to answers of men not conversant 
with the English language, and the errors, if errors at all, were without 
prejudice. The conduct, indeed, of every lawsuit must largely be within 
the discretion of the trial judge, and cases are not reversed for mere 
‘rifles. There is also some testimony which, perhaps, might have been 
received tending to show a limitation upon the power of the agent. 
There is no evidence whatever, however, that this limitation was known 
to the defendant. It was not, therefore, binding upon him and no error 
was committed in excluding the testimony. 

It is also urged that the court erred in giving the following instruc- 
tion: “The burden is on the plaintiff in the first instance to show prima 
facie that there was a consideration. The burden then shifts to the de- 
fendant to show that there was no consideration, and if the defendant 
meets that issue with sufficient evidence to overcome the prima facie 
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showing of the note that it bears a consideration, then the burden returns 
to the plaintiff in this case to establish upon the entire and on the whole 
case that there was a consideration for the note, so that in this case, 
gentlemen of the jury, the burden is on the plaintiff in this case, upon 
the whole evidence, to show that there was a consideration for the note 
in question.” 8 C. J. 997; 2 Horwitz’s Jones, Ev. § 179 (177). 

We are satisfied, however, that the instruction was entirely correct. 
The note imported a consideration, but the evidence of the defendant 
tended to show that that consideration had failed, and the burden of 
proving his case, as a whole, was then upon the plaintiff. 

We believe that what we have said and the rules of law here announced 
dispose of all of the material points raised by the appellant, and the 
judgment of the District Court is therefore affirmed. 


SECURITY STATE BANK, a Corporation, v. THOMAS KRACH. 
(161 N. W. 568.) 


Vendor — land contract — suit to cancel — judgment entered canceling con- 
tract — purchase price — action to recover — will not lie. 
1. Where the vendor in a land contract has elected to cancel the same, and has 
secured a judgment canceling the contract and restoring the land to him, he 
cannot afterwards bring an action and recover the purchase price. 


Land — sold under contract — purchase price — secured by notes and mort- 
gage — action on — rent during grantee’s possession — no recovery. 

2. Where a mortgage and notes are given to secure the payment of the 
purchase price of land sold under a land contract which is afterwards canceled, 
such mortgage cannot be foreclosed and a judgment obtained on a claim for 
rent during the term of the possession of the vendee. 


Mortgage on crops — foreclosure — action to — seizure of grain — identifica- 
tion of — proof — burden of. 

3. Where a party seeks to foreclose a mortgage upon the crops grown upon 

a certain piece of land and to subject the grain thereto, the burden of proof 

is upon him to show that the grain seized was raised upon the land covered 


by the mortgage. 


Opinion filed December 14, 1916. Petition for rehearing denied March 3, 1917. 
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Appeal from the District Court of Hettinger County. Honorable 
W. C. Crawford, Judge. | 

Action to foreclose chattel mortgages. Judgment for plaintiff. 
Defendant appeals. 

Reversed. 

Jacobsen & Murray, for appellant. 

“A vendor under an executory contract for the sale of land who has 
clearly elected to cancel the contract and not abide by it has no right 
of action for the unpaid balance of the purchase price.” Roney v. 
H. 8S. Halvorsen Co. 29 N. D. 13, 149 N. W. 688; Palmer v. St. Elmo 
Invest. Co. — Cal. —-, 29 Pac. 507; 39 Cyc. 1924. 

In foreclosure action on a chattel mortgage, where grain is seized, 
the burden of proof is upon plaintiff to show that the grain so taken 
was raised on the land described in his mortgage, and by the mortgagor. 
Martin v. Hawthorn, 3 N. D. 412, 57 N. W. 87. 

Harvey J. Muler (Otto Thress, of counsel), for respondent. 

Upon rescission by the vendor of a land contract, the purchaser is 
to be charged with a fair rental value of the land from the time he 
acquired possession. 39 Cyc. 1403 (v). 

The contract between the parties created no lien in favor of the 
vendor on the crop after severance. The mortgage in this case should 
be declared to be a lien on the crop for the reasonable rental of the 
land during the occupancy thereof by the mortgagor. Golden Valley 
Land & Cattle Co. v. Johnstone, 21 N. D. 101, 128 N. W. 691, Ann. 
Cas. 1913B, 631. 


Bruce, J. This is an action to foreclose three chattel mortgages on 
crops grown on the east half of the southwest quarter and the west 
half of tha southeast quarter of section 4, twp. 136, range 97, in Hettin- 
ger county, North Dakota. Judgment was rendered for the plaintiff. 
The defendant appeals, and asks for a trial de novo. 

Two of the mortgages appear to have been given to the plaintiff 
directly. The third was purchased by the plaintiff from the Interna- 
tional Harvester Company. 

The defense of the defendant is “that a part of the wheat seized was 
not covered by any of the mortgages; that the International Harvester 
Company mortgage did not cover any of the grain seized; that the oats 
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and the balance of the wheat seized were covered only by the mortgages 
to the plaintiff securing the purchase price of certain land which was 
taken back by the defendant, and that such mortgages were unen- 
forceable at the time of the commencement of this action and at the 
time of the trial, and were void and no liens upon the grain or anything 
else.” 

We have first to determine whether any lien on or right to the crops 
raised in 1912 existed in the plaintiff, the Security State Bank, by 
reason of the chattel mortgages executed to it on October 27th, 1911, 
and which mortgages covered not merely the grain raised on section 
4, but that raised on section 9. . 

There seems to be no dispute; at any rate we find from the evidence 
that these mortgages were given for the purchase price of the land 
under an executory land contract. 

There also can be no question that prior to the commencement of 
the present action, and on the 15th day of February, 1913, the grantor 
served upon the defendant a written cancelation of said contract, and 
thereafter, and on the 9th day of March, 1914, secured a judgment 
canceling said contract and restoring the land to him. 

These being the facts, it is clear to us that the plaintiff cannot now 
in this action recover anything on the purchase price of the land, and 
as this is all the consideration there is for the notes and mortgage, that 
that consideration has failed. Roney v. H. S. Halvorsen Co. 29 N. D. 
13, 149 N. W. 688; Palmer v. St. Elmo Invest. Co. — Cal. —, 
29 Pac. 508. 

Plaintiff, however, contends that the last-mentioned action and the 
present one are separate and distinct. He contends that on the rescis- 
sion by a vendor of an executory land contract, the policy of the courts 
is to place the parties in statu quo, and that, though the election to 
rescind the contract debars the vendor from suing for, or recovering, 
the unpaid purchase price, he nevertheless is entitled to recover for the 
value of the use of the premises while in the vendee’s possession. 

This may be true, but the action before us is not for the recovery 
of rent, but for the foreclosure of the mortgages, and the chattel mort- 
gages were given, not to secure the payment of that rent, but the pay- 
ment of the purchase price, 

In so far as the right to recover on the mortgage which was pur 
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chased by the bank from the International Harvester Company, other 
considerations apply, and there can be no question that a recovery 
can be had thereunder, provided that the grain on which the mortgage 
is sought to be foreclosed was raised on land covered by that mortgage. 

We are satisfied, however, that the plaintiff has not proved this 
latter fact, and that the record tends to prove the contrary. We are 
satisfied also that the burden of proof was upon the plaintiff to estab- 
lish this fact. Martin v. Hawthorn, 3 N. D. 412, 57 N. W. 87. 

The International Harvester Company mortgage, unlike the others 
mentioned, did not cover the crops grown on section 9, but only those 
grown on the so-called homestead on section 4. The evidence of the 
deputy sheriff shows conclusively that the grain seized was either taken 
from what is termed “the small granary” on the farm or from “Free- 
man’s elevator.” The testimony of the defendant, which is corroborated 
by that of another witness, tends to show, if it does not conclusively 
show, that the grain grown on section 4 was neither stored in the so- 
called small granary, nor hauled to this elevator. 

There is, therefore, a failure of proof. The judgment of the Dis- 
trict Court is reversed and the cause is remanded with directions to 
enter judgment for the defendant, dismissing the complaint, and for 
his costs and disbursements. The plaintiff and respondent will pay 
the costs and disbursements of this appeal. 


On Petition for a Rehearing. (Filed-January 12, 1917.) 


Bruce, Ch. J. A petition for a rehearing has been filed, which first 
states that the court erred as to the time when the notice of cancelation 
was served. This matter, however, we deem to be immaterial, as it is 
conceded, or at least conclusively proved, that there was a judgment 
which canceled the contract, and that judgment would be controlling. 

It is, however, also urged that as the plaintiff asks for judgment for 
the indebtedness which is evidenced by the International Harvester 
Company note as well as for a foreclosure of its chattel mortgage, it 
is at any rate entitled to a judgment for the amount of such note. 

In this contention counsel is no doubt correct. Moher v. Rasmusson, 
12 N. D. 71, 95 N. W. 152; Avery Mfg. Co. v. Crumb, 14 N. D. 57, 
103 N. W. 410. The judgment heretofore ordered to be entered there- 
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for is hereby modified and the judgment of the District Court is re- 
versed and the cause is remanded with directions to enter judgment for 
the plaintiff and against the defendant for the sum of $255, with inter- 
est from October 27, 1911, to October 1st, 1912, at the rate of 8 per 
cent per annum, and after the said first day of October, 1912, at the 
rate of 10 per cent per annum, together with the costs of the action in 
the District Court, but dismissing the action in all other respects. 
Plaintiff, however, will recover no costs or disbursements upon this 
appeal as the controversy here was over the chattel mortgages and the 
lien thereof rather than over the promissory note. 


STATE OF NORTH DAKOTA v. JAMES RIORDAN. 
(161 N. W. 606.) 


Criminal law — courts — instructions — prejudicial. 
1. Certain instructions examined and held to be prejudicial. 


Oriminal case — courts —instructions to jury—vital points—whole case 
— not included — error. 

2. Where a court gives an instruction to the jury on a point of vital 
importance to the defendant, in a criminal case, and in the instruction as to 
such point considers that point alone, and does not include consideration of 
the whole case and all the testimony of the case in connection with such 
instruction, it is held to be prejudicial error. 


Opinion filed January 22, 1917. Rehearing denied March 3, 1917, 


From an order denying motion for a new trial. 

Appeal from the District Court of Eddy County, Honorable C. W. 
Butiz, Judge. 

Defendant appeals. 

Reversed. 

N. J. Bothne, for appellant. 

In a criminal case defendant is always and at every stage of the case 
presumed to be innocent until the state proves his guilt beyond a reason- 
able doubt, and the burden is at all times on the state and never shifts 
to the defendant to establish an affirmative defense. United States v. 
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Crow Dog, 3 Dak. 106, 14 N. W. 437; State v. Weckert, 17 S. D. 202, 
95 N. W. 924, 2 Ann. Cas. 191; People v. Shanley, 49 App. Div. 56, 
63 N. Y. Supp. 449; State v. Huffman, 16 Or. 15, 16 Pac. 640; State 
v. Chee Gong, 16 Or. 534, 19 Pac. 607; State v. Grinstead, 62 Kan. 
593, 64 Pac. 49, 14 Am. Crim. Rep. 209; State v. McClellan, 23 Mont. 
532, 75 Am. St. Rep. 558, 59 Pac. 924, 12 Am. Crim. Rep. 13; People 
v. Powell, 87 Cal. 348, 11 L.R.A. 75, 25 Pac. 481; People v. Bushton, 
80 Cal. 160, 22 Pac. 127, 549; People v. Neary, 104 Cal. 373, 87 Pac. 
943; People v. Scott, 128 Cal. 434, 56 Pac. 102, 11 Am. Crim. Rep. 
690. 

“‘An instruction which in substance tells the jury that the burden 
of proof has shifted during the trial, and that it has become incumbent 
on defendant to prove a certain defense, is error. People v. Tapia, 131 
Cal. 647, 63 Pac. 1001; Coffin v. United States, 156 U. S. 432, 39 L. ed. 
481, 15 Sup. Ct. Rep. 394; Trumble v. Territory, 83 Wyo. 280, 6 L.R.A. 
384, 21 Pac. 1081; Gravely v. State, 38 Neb. 871, 57 N. W. 751; 
Peyton v. State, 54 Neb. 188, 74 N. W. 597, 11 Am. Crim. Rep. 47; 
Davis v. State, 54 Neb. 177, 74 N. W. 599; Burger v. State, 34 Neb. 
397, 51 N. W. 1027; State v. Usher, 126 Iowa, 287, 102 N. W. 101; 
State v. Shea, 104 Iowa, 724, 74 N. W. 687; State v. Donahoe, 78 
Iowa, 486, 43 N. W. 297; People v. Coughlin, 65 Mich. 704, 32 N. W. 
905; Wright v. Territory, 5 Okla. 78, 47 Pac. 1069; Jeffers v. State, 
20 Ohio C. C. 294, 10 Ohio C. D. 832; Hopps v. People, 31 Ill. 385, 88 
Am. Dec. 231; People v. Garbutt, 17 Mich. 9, 97 Am. Dec. 162; Davis 
v. United States, 160 U. S. 469, 40 L. ed. 499, 16 Sup. Ct. Rep. 353; 
People v. Downs, 123 N. Y. 558, 25 N. E. 988; People v. Riordan, 117 
N. Y. 71, 22 N. E. 455; Barton v. Territory, 10 Ariz. 68, 85 Pac. 730; 
State v. Conahan, 10 Wash. 268, 38 Pac. 996; State v. Earnest, 56 Kun. 
31, 42 Pac. 359; Boykin v. People, 22 Colo. 496, 45 Pac. 419; State 
v. Bartlett, 43 N. H. 224, 80 Am. Dec. 154; Ford v. State, 73 Miss. 734, 
85 L.R.A. 117, 19 So. 665; State v. Child, 40 Kan. 482, 20 Pac. 275; 
Schultz v. Territory, 5 Ariz. 239, 52 Pac. 352, 11 Am. Crim. Rep. 44; 
Ballard v. State, 19 Neb. 609, 28 N. W. 271; Crook v. State, 27 Tex. 
App. 198, 11 S. W. 444; Howard v. State, 50 Ind. 190; 33 Cyc. 1514; 
Wistrand v. People, 213 Ill. 72, 72 N. E. 748. 

In cases of rape, where defendant’s age is fixed by statute, the burden 
of proof is upon the state to prove defendant over that age. Hubert v. 
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State, 74 Neb. 220, 104 N. W. 276, 106 N. W. 774; Thompson v. State, 
45 Tex. Crim. Rep. 190, 74 S. W. 914; McIntyre v. State, — Tex. 
Crim. Rep. —, 43 S. W. 104; Schramm v. People, 220 Ill. 16, 77 N. E. 
117, 5 Ann. Cas. 111; Sutton v. People, 145 Ill. 279, 34 N. E. 420; 
State v. Hall, 164 Mo. 528, 65 S. W. 248. 

“An instruction that the jury in order to find for defendant should 
be “satisfied” from all the evidence that the facts alleged as a defense 
are true, is erroneous.” Rosenbaum Bros. v. Levitt, 109 Iowa, 292, 80 
N. W. 393; Foley v. State, 11 Wyo. 464, 72 Pac. 629; Kelch v. State, 
55 Ohio St. 146, 39 L.R.A. 737, 60 Am. St. Rep. 680, 45 N. E. 6. 

Only a preponderance is necessary, and where an instruction is given 
that the jury must be “satisfied,” it is erroneous, since it requires much 
more than a mere preponderance. Com, v. Colandro, 231 Pa. 343, 80 
Atl. 571; Western Cottage Piano & Organ Co. v. Anderson, 45 Tex. 
Civ. App. 513, 101 S. W. 1065; Torrey v. Burney, 113 Ala. 496, 21 
So. 351; Wilcoxin v. Com. 138 Ky. 846, 129 S. W. 310; Cleveland, C. 
C.& St. L. R. Co. v. Best, 169 Ill. 301, 48 N. E. 687. 

The use of the words “satisfy,” “satisfied,” or “satisfaction” by the 
court in instructing the jury as to the effect of defendant’s proof upon 
any given point, iserror. San Antonio & A. P. R. Co. v. Graves, — Tex. 
Civ. App. —, 181 S. W. 614; Bryan v. Chicago, R. I. & P. R. Co. 63 
Iowa, 464,19 N. W. 295; Jerolman v. Chicago, G. W. R. Co. 108 Iowa, 
177, 78 N. W. 855; State v. Weckert, 17 S. D. 202, 95 N. W. 924, 2 
Ann. Cas. 191; Rolfe v. Rich, 149 Ill. 436, 35 N. E. 353; Williams v. 
State, 73 Miss. 820, 19 So. 826; Jones v. State, 84 Miss. 194, 36 So. 
243; State v. Charles, 161 N. C. 286, 76 S. E. 715; People v. Phipps, 
39 Cal. 335; State v. Sears, 61 N. C. (Phill. L.) 147; People v. Kernag- 
han, 72 Cal. 609, 14 Pac. 566; Ball v. Marquis, — Iowa, —, 92 N. W. 
691; Bradwell v. Pittsburgh & W. E. Pass. R. Co. 139 Pa. 404, 20 Atl. 
1046; State v. Hazlet, 16 N. D. 426, 113 N. W. 374; State v. Evans, 
12 S. D. 473, 81 N. W. 893; People v. Levalie, 6 App. Div. 230, 39 N. 
Y. Supp. 874; Wasson v. Palmer, 13 Neb. 376, 14 N. W. 171; Howard 
v. State, 50 Ind. 190; McNamara v. People, 24 Colo. 102, 48 Pac. 541; 
Burger v. State, 34 Neb. 397, 51 N. W. 1027. 

“The burden is upon the prosecution to prove that the offense was 
committed within the county where the venue is laid, and, if there is no 
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sufficient proof on this point, a conviction cannot be sustained.” 12 Cyc. 
382; State v. First Nat. Bank, 3 S. D. 52, 51 N. W. 780. 

The locus delicti must be shown by the evidence to be within the juris- 
diction of the trial court, or else the conviction will not stand. This fact 
cannot be established by inference. State v. First Nat. Bank, supra; 
Stazey v. State, 58 Ind. 514; State v. McGinniss, 74 Mo. 245; People 
v. Parks, 44 Cal. 105; Larkin v. People, 61 Barb. 226; Dougherty v. 
People, 118 Ill. 160, 8 N. E. 673; Sedberry v. State, 14 Tex. App. 233; 
Walker v. State, 153 Ala. 31, 45 So. 640; Franklin v. State, 5 Baxt. 
613; Kolman v. State, 124 Ga. 63, 52 S. E. 82; State v. Quaite, 20 
Mo. App. 405; State v. Hartnett, 75 Mo. 251, 4 Am. Crim. Rep. 572; 
Com. v. Clauss, 5 Pa. Dist. R. 658, 18 Pa. Co. Ct. 381; Miles v. State, 
23 Tex. App. 410, 5S. W. 250. 

Wm. Langer, Attorney General, D. V. Brennan and H. A. Bronson, 
Assistant Attorneys General, and R. F. Rinker, State’s Attorney, and 
Orville W. Duell, Assistant State’s Attorney, for respondent. 

We believe defendant is correct in his theory that the burden of proof 
in a criminal case is never upon the defendant. But we contend that 
<lefendant has misconstrued or misunderstood the charge of the court. 

“The state is not required to prove in the first instance that defendant 
‘was over the age of fourteen years when the act was committed. And 
where defendant sets up the defense that he was under such age when 
the alleged offense was committed the burden is upon him to establish 
that fact by evidence.” 10 Enc. Ev. 580; State v. McNair, 93 N. C. 
628; Peckham v. People, 32 Colo. 140, 75 Pac. 423; People v. Ah Yek, 
29 Cal. 575; State v. Knighten, 39 Or. 63, 87 Am. St. Rep. 647, 64 Pac. 
866; Mitchell v. People, 24 Colo. 532, 52 Pac. 671. 

The court instructed the jury that “if defendant has proven to your 
‘satisfaction’ that he was under twenty years of age at the time the act 
is alleged to have been committed, he should be acquitted.” The de- 
fendant complains of the use by the court of the word “satisfaction.” 
Like instructions in effect have been sustained. State v. Reed, 62 
Towa, 40, 17 N. W. 150; State v. Hemrick, 62 Iowa, 414, 17 N. W. 594; 
State v. Hamilton, 57 Iowa, 596, 11 N. W. 5; State v. Krewsen, 57 
Towa, 588, 11 N. W. 7; State v. Red, 53 Iowa, 69, 4 N. W. 831. 

The trial court further on in its instructions made it very clear to the 
jury that the state must prove defendant guilty beyond a reasonable 
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doubt, and that if they entertained any doubt on any material point, they 
must give defendant the benefit of such doubt and acquit him. People 
v. Tarm Poi, 86 Cal. 225, 24 Pac. 998; People v. Flannelly, 128 Cal. 
83, 60 Pac. 674; State v. Evans, 12 S. D. 473, 81 N. W. 8938. 

“It is well-settled law that venue need not be proven by direct and 
positive evidence. If such facts and circumstances are proven, as the 
reasonable and rational inference arises that the offense was committed 
at the place charged, the verdict of the jury will not be disturbed.” 
Harvey v. Territory, 11 Okla. 156, 65 Pac. 837; Weinberg v. People, 
208 Ill. 15, 69 N. E. 936; Weinecke v. People, 34 Neb. 14, 51 N. W. 
307; Brooke v. People, 23 Colo. 375, 48 Pac. 502; State v. Kincaid, 
69 Wash. 273, 124 Pac. 684; Underhill, Crim. Ev. 2d ed. pp. 59, 61; 
13 Enc. Ev. 932. 

The courts take judicial notice of such matters as are complained of 
by defendant here. State v. Fetterly, 33 Wash. 599, 74 Pac. 810; State 
v. Meyer, 135 Iowa, 507, 124 Am. St. Rep. 291, 113 N. W. 322, 14 Ann. 
Cas. 1; State v. Cantieny, 34 Minn. 1, 24 N. W. 458, 6 Am. Crim. Rep. 
418; Porter v. People, 158 Ill. 370, 41 N. E. 886; Wemble v. State, 
107 Ga. 666, 33 S. E. 63. 

“When there is a conflict of testimony so that it is a question for the 
jury, the finding of the jury will not be disturbed.” Peterson v. Conlan, 
18 N. D. 205, 119 N. W. 367. | 


Grace, J. This is an appeal from the district court of Eddy county 
from an order denying a motion for new trial, the order bearing date 
July 19, 1916. This is a criminal case involving a charge of rape, and 
the information duly filed in said action is as follows, to wit: 


Information. 

R. F. Rinker, state’s attorney in and for the sane of Eddy and the 
state of North Dakota, in the name and by the authority of the state of 
North Dakota informs this court that heretofore, to wit: That on the 
7th day of February, 1915, at New Rockford in said county and state 
the above-named defendant did commit the crime of rape committed as 
follows, to wit: 

That at said time and place the said defendant, James Riordan, did 
wrongfully, unlawfully, and feloniously have sexual intercourse with 
Maggie Tiearney, an unmarried female under the age of eighteen years. 
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This contrary to the form of the statute in such case made and pro- 
vided, and against the peace and dignity of the state of North Dakota. 
Dated this 19th day of May, 1915. 
R. F. Rinker, 
State’s sacs within and for Eddy County, 
North Dakota. 


—to which information the appellant entered a plea of not guilty, which 
is as follows, to wit: 


‘Appellant’s Plea. 
Upon the above information the appellant was duly arraigned and 
entered a plea of not guilty, whereupon the case was tried before the 
court and a jury, and resulted in a verdict of conviction. 


The complaining witness, Maggie Tiearney, resided in New Rock- 
ford, North Dakota, since the spring of 1914 with her folks. She be- 
came acquainted with the defendant on the 4th of July, 1914. The de- 
fendant was with the complaining witness on various occasions, but 
denies having any sexual intercourse with her. The defendant admits 
being with Maggie Tiearney, the complaining witness, on February 7, 
1915, at the office of the Equity Elevator. He says that he was working 
for the company, and had a key to the office, and went in to fix the fire. 
The complaining witness testified that while in the Equity Elevator 
on the 7th day of February, 1915, she had sexual intercourse with the 
defendant and appellant herein. That said act was the main act and 
the one relied on by the state as constituting the crime of statutory rape. 
The complaining witness, Maggie Tiearney, also admits that she had 
sexual intercourse with another man some time prior to the time she met 
the defendant and appellant at the Allmaras farm in July, 1914. On 
the 24th day of October, 1915, the complaining witness gave birth to a 
child, and she testifies that the appellant was the father to this child. 
The defendant and appellant in his testimony denies each and every 
alleged act of sexual intercourse with the complaining witness. He also 
testified that he was born on the 25th day of July, 1895, and claims 
that at the time of the alleged intercourse on the 7th day of February, 
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1915, he was under the age of twenty years, or, in other words, was not 
at that time twenty years of age. Albert F. Riordan, the older brother 
of the appellant, testified as to the appellant’s age, and testifies that he 
was born July 25, 1895, and states that he can remember. (See state- 
ment of case, p. 37.) Other witnesses also testified on behalf of the 
state on other matters, and the case was finally submitted to the jury 
on February 23, 1916, and the jury brought in a verdict of guilty. 

Defendant and appellant then made the motion for a new trial upon 
the statement of the case which had been prepared and settled, which 
motion, as stated before, having been denied, the defendant duly pre- 
pared an appeal to this court, and appealed to this court from the order 
of the district court of Eddy county denying appellant’s motion for a 
new trial. The appellant makes seventeen different assignments of er- 
ror in his appeal to this court; but in the decision of this appeal we will 
consider only the thirteenth assignment of error, as we are of the opinion 
that for the purpose of this appeal the disposition of the thirteenth as- 
signment of error will dispose of the appeal. 

The information was filed against the defendant under §§ 9563 and 
9567, Compiled Laws 1913, for the state of North Dakota. Appellant 
maintained at the time of the alleged offense on February 7, 1915, he 
was then under the age of twenty years. In § 9567, Compiled Laws 
1913, it is provided in that act defining rape as follows: “In all other 
cases rape is of the second degree, but no conviction can be had in case 
the female is over the age of sixteen years and the male is under the age 
of twenty years at the time of the act of intercourse, and it appears to 
the satisfaction of the jury that the female was sufficiently matured and 
informed to understand the nature of the act, and consented thereto.” 
If the defendant was under the age of twenty years at the time of the 
alleged commission of the offense on February 7, 1915, he would not 
be guilty of the offense charged, and would have been entitled as a matter 
of Jaw to an acquittal of the crime charged in the information. The 
question, therefore, of whether or not the defendant was under the age 
of twenty at the time of the alleged commission of said crime on the 7th 
day of February, 1915, propounds a very important question in this case, 
even if it should be, as claimed by the state, only defensive matter. In 
order to fully comprehend the entire matter, it is advisable to revert to 
the scene of the trial. The trial commenced on the 21st day of February, 
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1915, and ended on the 23d day of February, 1915, and the case was 
given to the jury some time about the middle of the forenoon on Feb- 
ruary 23d, and the jury deliberated altogether about fourteen hours. 
After the jury had deliberated on the case for over twelve hours, without 
having arrived at any verdict they returned to the court room of their 
own volition, and proceedings of the following nature took place: One 
of thé jurymen said to the court: “We wish to ask upon which side the 
burden of proof should be as to his age, the defense or the other’ 
(meaning thereby the defendant’s age). The court replied: “The 
burden is upon the state.”’ It seems that after the jury, after thus hav- 
ing been instructed by the court, returned to their jury room. Imme- 
diately after the jury had gone back to their jury room for further de- 
liberation after having received this additional instruction, there was 
some discussion among the attorneys for the state, the defendant, and 
the court, as to whether the burden of proof was upon the state in the 
matter of the age of the defendant at the time of the alleged commission 
of the crime charged in the information. Within a few minutes after 
the above first additional instruction was given, the court of its own 
motion recalled the jury to his presence and addressed the following and 
further additional instruction to them: 

The court: Gentlemen of the jury: You asked me with reference 
to the burden of proof as to the age of the defendant, Mr. Riordan, and 
I said the burden of proof im that regard was also upon the state. J was 
in error. I was wrong wn saying that in the first instance. The state 
should not be required to prove anything with reference to the young 
man’s age. That is a matter of defense, and for him to show you, and 
if he has proven to your satisfaction that he was under twenty years of 
uge at the time the act is alleged to have been committed, or if the proof 
he has offered leaves in your mind a reasonable doubt upon that subject, 
that matter of reasonable doubt is applicable to the matter of age as well 
as all other questions arising in this case. He does not have to prove 
himself, to prove this matter of age to your satisfaction bevond a reason- 
able doubt, or anything of that kind, but this matter of age is for him to 
show you and for him to satisfy you upon. If you are not satisfied that 
he was under the age of twenty years at that time, or, as I said before, if 
the evidence leaves in your mind a reasonable doubt as to whether he 
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was under the age of twenty years at that time, you should give him the 
benefit of that doubt. That is the law upon that question.” 
Considering the state of the jury at the time the first additional in- 
struction was given, it will be seen that the jury had been deliberating 
for twelve hours, no doubt discussing back and forth the entire case, and 
it would seem that they had arrived at a point where the question of the 
defendant’s age was a very important matter with them, for they volun- 
tarily returned to the court for instructions as to the burden of proof 
upon that point, and when the court gave them the instruction that the: 
burden of proof was upon the state, it seems that considering the long 
time the jury had been deliberating and discussing the case, the state 
ment of the court as to the burden of proof in the first instance would 
have a decided effect on the minds of the jurors, favorable to the defend- 
ant. This seemed to be the main question about which they were 
troubled, for it is the only question about which they ask when they 
voluntarily came into the court room. If this be true, then the conclu- 
sion is almost irresistible that the second instruction, hereinbefore fully 
set forth, must have been prejudicial to the case of the defendant, 
especially in the way in which the same was given. It would seem that 
it was an improper instruction for the court to have used the following 
expression: “That this matter of age is for him to show you and for him 
to satisfy you upon, if you are not satisfied that he was under the age 
of twenty years at that time.”” It would appear that it was improper for 
the court to separate out this particular matter of age, and put the burden 
upon the defendant to satisfy the minds of the jurors upon that point, 
drawing attention to that proposition alone, and to the burden of proof 
and testimony on that point alone, instead of connecting that proposition 
and the instruction with reference thereto with the whole case and the 
consideration of all the testimony, as well as the consideration of the 
testimony of the defendant with reference to his age and all the facts 
and circumstances of the case. We think an instruction should be based 
upon a consideration of the whole case and all testimony, facts, and cir- 
cumstances, including defendant’s age. Then if, after such considera- 
tion, there yet remained a reasonable doubt in the minds of the jurors 
as to the guilt or innocence of the defendant, that in that case, they 
should acquit him. It was proper that an instruction concerning the 
burden of proof concerning defendant’s age should have been given, but 
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only in connection with, and by at the same time assuming and consider- 
ing, all the facts and circumstances, testimony, and evidence in the whole 
case, and by considering the whole case, including the testimony adduced 
by defendant as to his age. The question of the age of defendant in such 
last additional instruction should not have been considered alone, sep- 
arately and distinctly from all the balance of the case, and all the other 
circumstances and facts and conditions surrounding the same, nor sep- 
arate and apart from the whole case, but that the whole of said matters 
should be considered by the jury together, and the weight of all of them 
to be used in determining whether or not the defendant was innocent or 
guilty. State v. Hazlett, 16 N. D. 426, 113 N. W. 374. 

From all the conditions that surrounded the giving of the instruction 
and matters raised by assignment number 13, it is an irresistible con- 
clusion that the defendant was prejudiced by the second erroneous in- 
struction of the trial court. Having come to this conclusion, it is not 
necessary to consider any of the other assignments of error; and, for the 
reasons herein stated, the order of the trial court overruling defendant’s 
motion for a new trial is reversed, and the case remanded to the District 
Court of Eddy County, North Dakota, for a new trial. 


Rosrnson, J. (dissenting). Before the argument I read and con- 
sidered the record in this case, and on the argument I was well satisfied 
that at the time of the statutory rape the defendant was over twenty 
years of age. That was fairly shown by his own evidence. Until this 
action was commenced, he considered that he was over twenty years of 
age, and men do not commonly forget their own age. It is the last of 
all things that a man can possibly forget. The jury saw the defendant 
and had a right to judge of his age from his appearance, as well as from 
the testimony of himself and his brother. I think that a new trial might 
serve the purpose of the defendant by offering him a reward for swearing 
to what is not true. 

And in regard to the charge of the court. It was in no way ambiguous 
in regard to the burden of proof, which is an extremely commonplace 
matter, and it is common talk in every criminal case. The charge con- 
cluded thus: “If the evidence leaves in your mind a reasonable doubt as 
to whether he was under the age of twenty years at that time, you should 
give him the benefit of that doubt. That is the law upon that question.” 
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This concluding part of the charge fairly stated the law, and left the 
matter to the jury to consider and decide from the oral evidence and 
from the appearance of the defendant himself; and I think that in such 
a case the verdict of the jury and the decision of the trial judge denying 
a new trial should not be disturbed. 


J. M. WAKELAND v. HANS C. HANSON. 
(161 N. W. 1011.) 


Default judgment — application to vacate— trial court — judicial discretion 
—abuse of—must appear. 
An application to vacate a default judgment rests in the sound judicial 
discretion of the trial court. And it is held that such discretion was not 
abused by refusing to vacate the default in the instant case, 


Opinion filed March 5, 1917. 


‘Appeal from the District Court of Eddy County; Hon. 0. W. 
Butiz, J. 

Affirmed. 

Maddux & Rinker, for appellant. 

Had a tender of payment been made, defendant was not obligated 
to convey or liable for damages until after deposit of tender to keep 
it good. Tender of payment is lost if not deposited and notice given. 
Comp. Laws, 1913, §§ 5815, 5819. 

An unexpected oral agreement for the transfer of land is invalid. 
Comp. Laws 1913, § 5963; Cleveland v. Evans, 5 S. D. 53, 58 N. W. 
8; Stenson v. Elfmann, 26 S. D. 134, 128 N. W. 588; Steensland v. 
Noel, 28 S. D. 522, 184 N. W. 207. 

This is an action for specific performance of an oral contract to 
convey land. The contract remained an executory one at all times. 
Mitchell v. Knudtson Land Co. 19 N. D. 736, 124 N. W. 946. 

Such a contract, in the absence of fraud, cannot be made the basis 
for an action for damages. McCoy v. McCoy, 32 Ind. App. 38, 102 
Am. St. Rep. 230, 69 N. E. 193. 

36 N. D.—9. 
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The offer to reimburse and stipulate trial placed plaintiff in the 
same position he would have occupied had there been no default. 
Comp. Laws 1913, § 7483, and cases cited. 

“The court’s discretion in opening default judgment is limited to 
doubtful cases,—cases where an impartial mind hesitates.” Kinkead 
v. Moriarty, 29 S. D. 202, 136 N. W. 101. 

“A default judgment will not cure a defective declaration.” Hoyt 
v. Macon, 2 Colo. 113; Wood v. Bank of State, 1 Fla. 424; Rhodes v. 
Hutchins, 10 Colo. 258, 15 Pac. 329. 

“‘A judgment not supported by the pleadings is as fatally defective 
as one not supported by the evidence.”’ 2 Enc. Pl. & Pr. 868, and cases 
eited; Bachman v. Sepulveda, 39 Cal. 688; Barron v. Frink, 30 Cal. 
486; Brown v. Cunningham, 82 Iowa, 512, 12 L.R.A. 583, 48 N. W. 
1042; Knudson v. Curley, 30 Minn. 433, 15 N. W. 873; Rosenkranz 
v. Wagner, 62 Cal. 151; Reynolds v. Harris, 9 Cal. 338; Reynolds v. 
Stockton, 140 U. S. 254, 35 L. ed. 464, 11 Sup. Ct. Rep. 773; 11 Enc. 
Pl. & Pr. 880, and cases cited. 

“An offer to perform” and “performance” are not synonymous. Ten- 
der, offering, or showing a willingness to perform is not enough. 
Crumbly v. Bardon, 70 Wis. 385, 36 N. W. 19; Lattin v. Hazard, 
91 Cal. 87, 27 Pac. 515. 

Where plaintiff has knowledge that he is not in a position to enforce 
specific performance, the court is without jurisdiction to grant damages 
asarelief. Silander v. Gronna, 15 N. D. 552, 125 Am. St. Rep. 616, 
108 N. W. 544; Knudson v. Robinson, 18 N. D. 12, 118 N. W. 1051, 
and cases cited. 

N. J. Bothne, for respondent. 

This. appeal being taken from an order, and no appeal having been 
taken from the judgment entered, the findings of the trial court and 
its final judgment cannot be considered or reviewed on this appeal. 
Comp. Laws 1913, § 7820; 3 Cyc. 231. 

Where services are rendered on an agreement which is void by stat- 
ute, an action will lie on the implied promise to pay for such services. 
20 Cye. 299. 

Where the purchaser of an executory contract of sale of land takes 
possession of the land and makes valuable improvements thereon, may, 
if the vendor refuses to perform, recover for the reasonable value 
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thereof in an action on the vendor’s implied promise to pay, especially 
where such improvements are substantial and materially enhance the 
value of the land, and are made without any notice of repudiation. 
20 Cyc. 301, 302; Luton v. Badham, 127 N. C. 96, 53 L.R.A. 337, 
80 Am. St. Rep. 783, 37 S. E. 143; Jackson v. Stearns, 58 Or. 57, 37 
L.R.A.(N.S.) 639, 113 Pac. 30, Ann. Cas. 1913A, 284; Buck v. 
Pond, 126 Wis. 382, 105 N. W. 909; Re Williams, 106 Mich. 490, 
64 N. W. 490; Findley v. Wilson, 3 Litt. (Ky.) 390, 14 Am. Dec. 72; 
Herring v. Pollard, 4 Humph. 362, 40 Am. Dec. 653; Cozad v. Elam, 
115 Mo. App. 186, 91 S. W. 484; Tucker v. Grover, 60 Wis. 240, 
19 N. W. 62; Clark v. Davidson, 53 Wis. 317, 10 N. W. 384; Andrews 
v. Broughton, 78 Mo. App. 179; Frazer v. Howe, 106 Ill. 563; Hol- 
brook v. Clapp, 165 Mass. 563, 43 N. E. 508; Peabody v. Fellows, 177 
Mass. 290, 58 N. E. 1019; Dudley v. Hayward, 11 Fed. 543; Vickery 
v. Ritchie, 202 Mass. 247, 26 L.R.A.(N.S.) 810, 88 N. E. 835; 
Goodloe v. Goodloe, 116 Tenn. 252, 6 L.R.A.(N.S.) 703, 92 S. W. 
767, 8 Ann. Cas. 112. ° 

The fact that appellant was “busy” with work or other business and 
fails to appear and defend in action ready for trial in court is not any 
ground for setting aside the judgment entered by default, and reopening 
the cause. Neither is the fact that he “had no time to employ an 
attorney” any excuse. Bazal v. St. Stanislaus Church, 21 N. D. 602, 
1382 N. W. 212; Landa v. McGehee, — Tex. —, 19 S. W. 516; Me- 
Guire v. Drew, 83 Cal. 225, 23 Pac. 312. 

Mere failure or forgetfulness from oversight to make a defense is 
no ground for vacating a default judgment. Lowell v. Willis, 46 Mont. 
581, 129 Pac. 1052; Scilley v. Babcock, 39 Mont. 536, 104 Pac. 677; 
Wood v. Cobe, 80 Kan. 496, 103 Pac. 101; Jones v. Bibb Brick Co. 
120 Ga. 321, 48 S. E. 25; Warner v. Conant, 24 Vt. 351, 58 Am. 
Dec. 178; Nye v. Bochor, 92 Wis. 40, 53 Am. St. Rep. 896, 65 
N. W. 854. 

“The negligence of an agent is imputable to the principal, and ie 
latter cannot excuse his default by his reliance on the agent unless the 
agent’s negligence was also excusable.” Morris v. Liverpool, L. & G. 
Ins. Co. 181 N. C. 212, 42 S. E. 577; Texas F. Ins. Co. v. Berry, 33. 
Tex. Civ. App. 228, 76 S. W. 219; Finlayson v. American Acci. Co. 
109 N. C. 196, 13 S. E. 739; Davis v. Steuben School Twp. 19 Ind. 
App. 694, 50 N. E. 1; 23 Cyc. 939. 
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Rozrnson, J. This is an appeal by defendant from an order refus- 
ing to vacate a default judgment for $375. It appears that under an 
oral contract with the defendant for the purchase and sale of two 
lots in Fairview Addition to New Rockford, the plaintiff at once went 
upon the lots and made valuable improvements in the construction of 
a dwelling. That the reasonable value of his own work and labor 
was $275.80, and he paid out for help $129.80; and then he made his 
home on the lots. Then the defendant transferred the lots to another 
party. This action was commenced on December 3d, 1914. Default 
was made, and on January 25th, 1915, judgment was duly entered 
against the defendant for $375.60, with interest and costs. The com- 
plaint shows, and the proposed answer admits, “that the plaintiff 
agreed to buy said property, and the defendant promised to sell the 
same to the plaintiff for the purpose of enabling the plaintiff to build 
and construct thereon a frame dwelling house for himself and family, 
which fact was well known and understood by the defendant at the 
time he agreed to sell and convey said lots.” (This material and 
express admission defendant omits from his printed copy of the answer, 
as if he expected the court to overlook it.) 

It appears that immediately after contracting for the purchase and 
sale of the lots the plaintiff proceeded to construct thereon a frame 
dwelling house for himself and family, and completed the same, with 
a cistern, well, pump, and outhouse; and while he was living in the 
house with his family, the defendant transferred the lots and the 
improvements to another party, and the plaintiff was put off the lots 
and out of the house which he had built. 

The default of the defendant might well be excused, but on the 
whole there is no showing of good faith and fair dealing on the part of 
the defendant, and it does not appear that the judgment is unjust. 
Where a party avails himself of the labor of another, common honesty 
requires him to pay for it. Order and judgment affirmed. 


Bruce, Ch. J. and Brevzext, J., concur in the result. ' 
Curistranson, J. (concurring specially). I concur in an affirmance 


of the order denying defendant’s application to vacate the default 
judgment hc.ein. Under the express terms of the statute (Comp. 
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Laws 1913, § 7483), an application to vacate a default judgment on 
the ground of mistake, surprise, or excusable neglect, is addressed to 
the sound judicial discretion of the trial court on the particular facts 
of the case. And consequently its determination will not be disturbed 
on appeal unless it is plain that its discretion has been abused. 23 
Cyc. 895. 

On such application the prime question is whether the moving party 
has presented a sufficient excuse for his negligence. The affidavit of 
merits or the allegations of the answer cannot be controverted, and 
the court will examine the defense pleaded only to ascertain whether 
the same, on its face, constitutes a defense, but will go no further. 
Minnesota Thresher Mfg. Co. v. Holz, 10 N. D. 16, 84 N. W. 581; 
Black, Judgm. 2d ed. § 348. 

An examination of the affidavits submitted on the questions of mis- 
take and excusable neglect in this case, in my opinion, discloses a state 
of facts peculiarly requiring the exercise of judicial discretion, and I 
am satisfied that this court would not be justified in saying that the 
trial court abused its discretion in refusing to open the default judg- 
ment, or that any injustice will result by reason of such ruling. 

I am authorized to say that Chief Justice Bruce and my associates 
Birdzell and Grace fully concur in my views herein. 


J. 8. RAICH, C. P. Burnstad, D. L. Anderson, H. A. Shepard, Chas. 
Hernett, and Theodore Meyer v. OSCAR LINDEBEK. 


(161 N. W. 1026.) 


Evidence — admissibility — rulings on — errors predicated on — jury — 
instructions. 

1. Certain assignments of error predicated upon rulings on the admissibility 
of evidence and the court’s instructions to the jury examined, and held to 
be without merit. 

Corporation — stock in — contract to take — conventional obligation — 
fraud — vitiates — whatever fraud creates — justice will destroy. 

2. As a general rule a contract to take stock in a corporation stands upon 
the same footing as all other conventional obligations. If induced by fraud, 


134 36 NORTH DAKOTA REPORTS 


it creates no obligation, and the injured party has a right to have it 
abrogated. The rule is universal, whatever fraud creates justice will destroy. 


Opinion filed March 5, 1917. 


From a judgment of the District Court of Logan County, Nuessle, 
J., plaintiffs appeal. 

Affirmed. 

A. B. Atkws, and Hugo P. Remington, for appellants. 

Geo. M. McKenna and Miller, Zuger, & Tillotson, for respondent. 


Curistianson, J. About June 6, 1911, one Hood, a special agent for 
the Hastings Industrial Company, and the plaintiff Shepard, called on 
the defendant, who, at their solicitations subscribed his name to a 
certain writing upon which the present action is founded. The instru- 
ment in question recites that the subscribers, being desirous that a 
Gathered Cream Power Butter Factory be located at or near Burnstad 
in Logan county, enter into this agreement with the Hastings Indus- 
trial Company for the construction and equipment of such butter 
factory according to certain plans and specifications for the sum of 
$4,000; that it is not a binding contract unless the sum of $4,000 or 
more shall be subscribed, and that no subscriber is liable for a greater 
interest in the factory when completed than is represented by the 
amount of the subscription. The instrument further provides for 
the appointment by the subscribers of an executive committee of three 
to represent the subscribers in the inspection and acceptance of the 
work, and the formation of a corporation to own and operate the 
butter factory, the aggregate amount of capital to be not less than 
the contract price of the construction thereof; each subscriber to receive 
a certificate of stock to the amount of the par value of his paid-up sub- 
scription. The evidence shows that the Hastings Industrial Company 
sent a representative to examine into the financial responsibility of 
each of the various subscribers, and that such representative notified 
the plaintiffs in this action that the Hastings Industrial Company would 
not construct the proposed butter factory, as it did not deem the sub- 
scribers financially responsible, Certain negotiations were thereafter 
had between the plaintifis and the representative of the Hastings 
Industrial Company, as a result of which the plaintiffs executed and 
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delivered their notes to the Hastings Industrial Company for the con- 
tract price, whereupon the Hastings Industrial Company constructed 
the butter factory and assigned to the plaintiffs the instrument signed — 
by defendant herein, and the plaintiffs bring this action thereon as 
such assignees. 

The defendant in his answer and in his testimony asserted that his 
signature to the contract was obtained by fraud and misrepresentation. 


He testified that his signature was obtained under the following 
circumstances: Mr. Shepard drove out there along about 4 o’clock in 
the afternoon, somewhere along about June 6th, as near as I can 
remember. I was out hauling manure, and they drove up to where I 
was working, and Mr. Shepard says “Hello,” and I says “Hello,” and 
he says, “I am around with a man by the name of Hood for the pur- 
pose of building a creamery, seeing how many signers, how many 
cows, there is,” and he introduced me to Mr. Hood. I told him no, 
I didn’t want to have anything to do with it, and we talked a while, and 
finally it started raining and we drove to the barn. He was in a hurry 
to go, and he says, “Oh, well, it don’t make any difference—we are 
just seeing—you had better put your name down,” and Mr. Hood 
stepped out of the buggy and held it up against the barn and I signed 
it. He said there is nothing binding about it at all. 

Q. Now state what Mr. Hood said this paper was. 

A. He said it was just to see how many cows, to see how many 
signers they could get, to see how many they could get. He says they 
was going to have a meeting after they got forty or more signers, to see 
whether they could build a creamery at Burnstad or not. 

Q. Go ahead, what else did he say. What did he say this paper was? 
A. He said it was just a paper to be signed,—just around to see how 
many signers they could get for the creamery. 

Q. Did he say anything about this being a contract? 

A. No, sir, never mentioned a contract. 

Q. Did you see any contract? 

A. No, sir. 

Q. Did you have this list in your hand at any time? 

A. No, sir. Mr. Hood held it in his hand. 
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Q. What did they say about what they were going to do after they 
got this paper signed ¢ 
. Said they was going to hold a — at Burnstad. 

. For what purpose ? 

To see how many would take shares. 

. In what? 

. In the creamery. 

. Well, what did they say about taking shares in the creamery f 

. I don’t understand. 

. What did they say about a meeting down there,—what did he 
say would be the purpose of it? 

A. For the purpose of seeing how many would take a share in the 
building of the creamery at Burnstad. 

Q. What did he call this paper? 

A. That paper, he called this a paper, that there was nothing to 
it, and said only just to see how many cows and how many would be in 
favor of building a creamery. 

Q. Did you rely on the statement of Mr. Hood and Mr. Shepard ? 

A. I did on Mr. Shepard. 


OrPoOororPop 


Q. When did they tell you that you would be bound to take a share 
of stock ? 

A. They never said anything about being bound to take any share 
of stock. 

Q. Now at the time you signed this list what was on it? 

A. All the names above my name was on it,—that is all. 

Q. Just the names on there that appear above yours ! 

A. Yes, sir. 

Q. Charles Hernett, Harley A. Shepard, Pharos B. Hinds, and C. 
B. Starkey ? 

A. Yes, sir. 

Q. Just those four names? 

A. Yes, sir. 

Q. Was this (indicating) scratched off the same way it is now? 

A. Yes, sir, the same way. 

Q. Did you know at the time you signed this list that there was 
any other writing or printing on the inside or back of that sheet? 

A. No, sir. 
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Q. They didn’t show «f to you? 

A. No, se. 

Q. And they didn’t tell you it was there? 

A. No, sir, they didn’t. 

Q. Show the jury how Mr. Hood held it when you signed if. 

A. It was this way (indicating) against the barn, and it was raining, 
and I just wrote my name on there, and he put the figures on there 
afterwards. 

Q. Who held the paper? 

A. Mr. Hood. It was raining at the time and they were in a hurry 
to go. 

The original contract is not in the record, and consequently we are 
in no position to know its appearance. It was, however, used upon 
the trial and exhibited to the court and the jury, and from the ques- 
tions asked and answers given during the examination of the defendant, 
it would appear that the printed contract was on one side of the paper 
or on a different sheet of paper, and that the sheet where defendant 
affixed his signature was occupied wholly by signatures of the various 
subscribers, 

The special agent, Hood, did not testify, but the plaintiff Shepard 
squarely contradicted the testimony of the defendant on all material 
points. The only question submitted to the jury was whether defend- 
ant’s signature was obtained by means of false and fraudulent repre 
sentations. 

The jury returned a verdict for the defendant, and the plaintiffs 
appeal from the judgment. 

The first assignment of error is predicated upon sieges error in 
the admission of testimony regarding the refusal by the Hastings 
Industrial Company to construct the creamery. This evidence was 
admissible under the allegations of the answer, the sufficiency of which 
was not challenged, but the court eventually decided that the evidence 
thus introduced did not constitute a matter of defense as against 
these plaintiffs, and expressly withdrew this question from the jury’s 
consideration. 

In its instructions the court said: “So far as your consideration of 
this case is concerned, gentlemen, the issues have been narrowed down 
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so that the only matter left for your consideration is the matter as to 
what took place at the time the contract was wn fact signed up by the 
defendant, Oscar Lindebek. The contract is in evidence in this par- 
ticular case. From the evidence in the case it appears that the defend- 
ant, Lindebek, admits that he signed such contract, but he contends, 
as I have stated,—he has set out in his answer that he was induced 
so to do by false and fraudulent representations and deceit on the part 
of the Hastings Industrial Company. So far as your consideration 
of this matter goes, the plaintiffs in this case are the owners of the 
contract in question for all the purposes of this suit, and they are 
entitled to recover thereon tf the Hastings Industrial Company would 
have been entitled to recover thereon tf tt had continued to own and 
hold the contract and had brought suit thereon. So the only question 
for your consideration ts as to whether or not the signature of Oscar 
Lindebek to the contract, exhibit 1, was obtamed by fraud and false 
representations on the part of the Hastings Industrial Company, or its 
agent, and the plaintiff Shepard at the time the same was signed. I 
might say, gentlemen of the jury, that in this case the defendant hav- 
ing set up a charge of fraud on the part of the plaintiffs and their 
predecessors in interest, the burden is upon the defendant to establish 
the allegations as to fraud, set out in his answer, by a preponderance 
of the evidence. That is, it appearing that he did in fact sign the 
contract in question, to establish his defense, he must show by a pre- 
ponderance of the evidence in this case that such contract was signed 
by him by reason of fraud and false representations, and unless he does 
do so, your verdict must be for the plaintiffs in this case.” 

We are by no means satisfied that the court committed any error in 
the admission of the evidence above referred to. It tended to establish 
certain affirmative allegations in the answer, the sufficiency of which 
had not been challenged. If subsequent developments upon the trial 
demonstrated that such evidence was of no probative force upon any 
material issue in the lawsuit, plaintiffs’ counsel should have moved 
that it be stricken and the jury cautioned to disregard it. But, even 
if it be conceded that a duty rested upon the court to do so without 
specific request, the instructions above quoted clearly cured any error 
that might have existed, and eliminated from the jury’s considera- 
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tion all questions upon which the evidence could have had any possible 
bearing adverse to the plaintiffs. 

Upon cross-examination of the plaintiff Hernett certain correspond- 
ence between him and the Hastings Industrial Company was offered 
and received in evidence without objection. On redirect examination, 
plaintiffs’ counsel was permitted to interrogate the witness fully with 
respect to what he meant by certain statements in his letters. After 
having full examined with respect to such matter, plaintiffs’ counsel 
also propounded the following question to him: | 

“Q. What were the crop conditions in the year 1911?’ 

Error is assigned on the court’s ruling in sustaining an objection to 
this question. Plaintiffs’ counsel contends that the witness should have 
been permitted to answer, for the reason that one of the letters stated 
-that a certain number of the signers on the contract had failed to make 
settlement. It should be remembered that the sole issue submitted to 
the jury was whether the defendant’s signature to the contract on 
June 6, 1911, was obtained by means of fraudulent representations. 
It is difficult to see how the crop conditions in 1911 could have had 
any bearing on this question. It was not a matter directly connected 
with the direct examination of the witness. And we are wholly satisfied 
that the trial court committed no reversible error in sustaining the 
objection. 3 

The record shows that the court gave the following instructions to the 
jury: “If the defendant in this case signed the contract in question 
without any representations made as to the character of the paper, but 
signed it willingly without making any investigation and relying upon 
his examination of the paper such as was made, then and in that case 
there would be no false representations, and there were no fraud and 
deceit such as would enable him to resist payment under the contract 
in question. 

“I charge you, gentlemen of the jury, further, that if you find that 
the defendant had good reason to know and believe that the paper 
which he signed was a list or agreement to take a share of stock of the 
value of $100 and to pay the sum of $100 on the completion of the 
creamery in question according to the terms of that contract, that you 
should find for the plaintiffs and against the defendant, and that the 
fact that the defendant did not read the contract would make no dif- 
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ference in this particular case; that is, if the defendant entered into 
this matter blindly, and as a reasonable man, considering all that was 
said and done, he should have known what he was signing. If he was 
not induced to sign by reason of any false and fraudulent representa- 
tions, then and in that event you must find for the plaintiffs. 

“I charge you further that in order to find that the signature of 
the defendant was procured by fraud you must find the proof of fraud 
clear and convincing, and that the burden of proof as to the fraud is 
upon him who alleges it. That is, the defendant alleges that the sig- 
nature was secured by fraud, and he must prove by a preponderance of 
the evidence that such was the case, and the plaintiff does not need to 
prove that there was no fraud unless the defendant has proved there 
was. “You are further instructed that a mere promise of profits to 
result, or that an investment is good, or any promise to act in the. 
future, is not fraudulent, and cannot be taken into consideration as 
evidence of fraud. Neither can false statements as to the law or the 
legal effect of a paper be considered as fraud. If a man knows the 
contents or the substance of an instrument he signs, even though he 
may be deceived as to whether or not the contract is binding, he is 
none the less bound by the instrument which he has signed.” 

Error 13 also assigned upon the trial court’s refusal to give the follow- 
ing instruction: “You are further instructed that if Mr. Lindebek, the 
defendant in this action, signed the contract with an oral or written 
agreement made at the same time, knowing that the contract was to be 
presented to other people for signature, he has no right, after other 
people have signed the same, knowing of his signature, to assert his 
verbal agreement, nor seek to avail himself thereof.” 

It should be remembered that this is not an action by a corporation 
to enforce a stock subscription in its favor, and where the rights of 
other subscribers to the capital stock of the corporation is involved. 
But it is an action brought by the plaintiffs as assignees of the Hastings 
Industrial Company, and they stand in the shoes of such company for 
all purposes. Self-evidently, there could be no estoppel operating in 
favor of the Hastings Industrial Company or its assignees. Nor was 
the defendant permitted to avoid liability under a verbal agreement. 
The court’s instructions, which we have quoted above, excluded from 
the jury’s consideration all questions except that of fraud. 


RAICH v. LINDEBEK 141 


It will be noted from the testimony of the defendant, hereinabove 
set out, that a meeting was to be held at Burnstad at some future 
date to “see how many would take a share in the creamery.” 


During his examination defendant was asked and answered the fol- 
lowing questions: 

Q. What did they say to you about your right to take your name 
off this list, or did they say anything? 

A. He said I could take my name off the list any time I wanted to 
or else at that meeting. — 

Q. When did they tell you that you would be bound to take a share of 
stock ? 

A. They never said anything about being bound to take any share of 
stock. 


Plaintiffs’ counsel objected to these questions “as immaterial and 
incompetent as regards all the other plaintiffs except Shepard, and 
under the rule in the Minnesota case inadmissible for any purpose in 
this lawsuit.” 

Plaintiffs’ counsel contends that the court erred in overruling these 
objections, for the reason that this testimony tended to show a secret 
understanding between the defendant and the promoters, and con- 
stituted a fraud upon the other subscribers. It is well to note again 
that these plaintiffs are not asserting their right to recover as repre- 
sentatives, or assignees, of the corporation, but predicate their right 
to recover upon an assignment from the promoters, and they stand for 
all purposes in the shoes of the promoters. 

It should also be noted that the objection interposed was a general one, 
and did not point out the particular ground of objection now asserted. 
There is nothing in the record to show what Minnesota case was re- 
ferred to, and we cannot assume that it pointed out any reason render- 
ing the questions objectionable, in view of the court’s ruling. The 
presumption is that the court ruled correctly, and appellant has the 
burden of presenting a record affirmatively showing error. 

It is the duty of counsel in stating an objection to evidence, to 
specify the particular grounds relied on, unless it is one which could 
not possibly have been obviated on the trial. Kolka v. Jones, 6 
N. D. 461, 66 Am. St. Rep. 615, 71 N. W. 558; Flora v. Mathwig, 
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19 N. D. 4, 121 N. W. 63; Dallas v. Luster, 27 N. D. 450, 147 N. W. 
95; Buchanan v. Minneapolis Threshing Mach. Co. 17 N. D. 343, 
116 N. W. 335; 9 Enc. Ev. 58; Huston v. Johnson, 29 N. D. 546, 
151 N. W. 774. 

We have grave doubts whether plaintiffs’ objection was sufficient to 
raise the ground now urged. But even the ground Which plaintiffs 
now urge is wholly untenable in view of the courts’ instructions and the 
issue presented to the jury for determination. 

It is doubtless true as a general rule that all secret agreements 
made with particular subscribers at the time they subscribe are dis- 
charged by law, and in an action to enforce the contract of subscription 
evidence of such agreements is not admissible. This doctrine rests 
primarily upon the ground that such secret agreements in themselves 
constitute a fraud upon other subscribers and sometimes upon the pub- 
lic. 10 Cye. 414. It has been held, however, that such secret agree- 
ments made by the promoters, whereby the subscriber was induced to 
subscribe, although invalid as against the corporation, may never- 
theless be valid and enforceable against the promoters. 10 Cyc. 414. 
But this rule of law—which plaintiffs seek to invoke—has no appli- 
cation in this case, 

The issue in this case was not whether the defendant was released 
from liability under the terms of a parol agreement made prior to, 
or contemporaneous with, the signing of the stock subscription; but 
whether he was induced to sign the same by means of false and fraudu- 
lent representations. And “contracts to take stock in a corporation 
stand upon the same footing as all other conventional obligations. If 
induced by fraud, they create no obligation, and the injured party has 
a right to have them abrogated. The rule is universal, whatever fraud 
creates, justice will destroy.’ Vreeland v. New Jersey Stone Co. 
29 N. J. Eq. 188; Thomp. Corp. 2d ed. § 706. 7 

There is a well-recognized distinction between parol agreements and 
fraudulent representations. Cook (Cook, Corp. 6th ed. §§ 136, 145) 
says: “A parol agreement includes all representations and stipulations 
made before or at the time of subscribing, but not included in the 
written subscription, whereby the corporation is to do something or 
refrain from doing something in the future. A fraudulent represen- 
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tation, on the other hand, is a statement as to past acts or existing 
facts, or the omission of such a statement, which amounts to a fraud 
on one who, relying thereon, subscribes to the stock of the company. 
Difficulty sometimes arises in determining whether a statement by a 
corporate agent inducing a subscription is merely a parol agreement 
or is a fraudulent representation. This question is one which must 
be decided first of all; since the rules of law applicable to parol agree- 
ments, as a defense to an action on a subscription, differ greatly from 
those applicable to fraudulent representations.”’ Section 136. 

“Any false statement by the authorized agents of a corporation in 
regard to the past or present status of the corporate enterprise or 
material matters connected therewith, whereby subscriptions are ob- 
tained, is a fraudulent representation.” Section 145. 

The defendant in this case claimed that his signature to the con- 
tract was obtained by false representations as to the nature of the 
paper. If the defendant signed the paper under the circumstances he 
recited, and in reliance upon the representations which he claims were 
made, it created no obligation on his part, and he had an absolute right 
to repudiate the alleged contract. 

The court, in instructions too plain and positive to be misunder- 
stood, limited the jury to a consideration of the sole question of 
fraudulent representations. There was a square conflict in the evi- 
dence upon this issue, and the verdict of the jury is binding upon this 
court. We find no error requiring or justifying a new trial. Every 
act on the part of the trial court was eminently fair to the plaintiffs, 
and they have no occasion to complain. If any error was committed 
by the trial court during the trial of the case, it was committed in 
favor of plaintiffs rather than against them. 

The judgment appealed from must be affirmed. It is so ordered. 
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DR. KOCH MEDICAL TEA COMPANY, a Corporation, Respond- 
ents, v. MOSES H. POITRAS, J. E. Marion, and J. A. Tetrault, 
Defendants, J. E. Marion and J. A. Tetrault, Appellants. 


(161 N. W. 727.) 


Principal — agent — contract — signed by agent and sureties—to and with 
company or principal—sale of goods—price of — payment. 

1. Where a medical company sends to a would-be agent or local dealer a con- 
tract of agency or right to sell, which includes an assumption by such dealer 
of the debt of a third party, and requires him to sign the same and to obtain 
the signature of sureties thereto, who, in consideration of the sum of $1 to 
them in hand paid by the said medical company, shall and do agree to become 
such sureties, the guaranty obtained will be deemed to be a direct contract 
with said medical company and the dealer to be ita agent in obtaining the 
same. 


Contract of suretyship — obligee in— fraud of itself—or agent — execution 
of contract—by sureties —obtaining signatures — false representations 
— contract void —contents of — knowledge of — lack of. 

2. Where an obligee in a contract of suretyship or guaranty, either by the 
fraud of itself or its agent, obtains the execution of such contract by fraud- 
ulently inducing the signers to believe that it is merely a recommendation as to 
the honesty of the principal, such contract is void, even though it was not 
read to or asked to be read to the signers; one of whom was unable to read 
it on account of having broken his glasses and the other on account of being 
unable to read the English language. 


Opinion filed December 30, 1916. Rehearing denied March 17, 1917. 


Action to recover upon a guaranty. 


Appeal from the District Court of Rolette County, C. W. Buttz, J. 
Judgment for plaintiff. 
Reversed. 


Statement of facts by Brucz, J. 


This is an action to recover upon a guaranty for the performance of 
a certain contract for the purchase of medicines, 
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One Durocher had the right for certain counties for the sale of certain 
products of the plaintiff medicine company. He desired to give up the 
business, but at the time was owing the plaintiff $975.49 for goods fur- 
nished to him. The defendant Poitras, who, though a defendant in this 
action, seems to have moved from the state and not to have been served 
with process, was induced to take over the agency, and to enter into a 
written contract in relation thereto with the plaintiff company. The 
defendants Marion and Tetrault were also induced by the said Poitras 
and Durocher to sign the said contract as sureties, the same having been 
sent to Poitras by the company for the purpose of obtaining satisfactory 
security. The present action, though nominally against all of the de- 
fendants, is in fact against the sureties for the sum of $975.49, the old 
debt of Durocher’s, and for goods sold Poitras after the execution of 
the contract, less some payments which had been made thereon, which 
exceeded the amount due for goods sold Poitras but were not sufficient 
to extinguish the Durocher debt. A verdict and judgment were ren- 
dered for the balance due on the whole account, from which the defend- 
ants Marion and Tetrault have appealed. 

There is a claim that the account against Poitras was not properly 
proved, and an exception taken to the remarks of the court during the 
trial, but the main controversy is over the contract of guaranty, whether 
by executing it the defendants Marion and Tetrault made themselves 
liable for the debt of $975.49 which was originally owing from Durocher 
to the plaintiff company, whether in fact their principal Poitras had ever 
agreed to pay that indebtedness, and therefore whether they were in 
turn liable therefor, whether the original contract, which was signed 
by Poitras and for which it was claimed they had become sureties, had 
not been materially altered by the plaintiff after its execution, so that 
the same became void and both the principal and sureties released there- 
from, and whether as a matter of fact the said Marion and Tetrault 
signed as sureties at all, but by fraud and artifice were led into signing 
a guaranty when all they intended to do and thought they were doing 
was to sign a recommendation or testimonial as to the honesty and reli- 
ability of the said Poitras. 

The contract in question was as follows: 

36 N. D.—10, 
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Tuis AGREEMENT 


Made this ....11th.... day of ....Feb.....190..9, between 
Dz. Kocu Veertasie Tea Company, or Winona, Minn., 
party of the first part, and ..Moses H. Poitras.... of ... Laureat... 

in the state of ....N. Dak....., party of the second part: 

WIrTNeEsseETH, that for and in consideration of the promises and agree- 
ments hereinafter contained to be kept and performed by the party of the 
second part, the party of the first part promises and agrees to sell and 
deliver to the party of the second part f. o. b. at Winona, Minnesota, 
in such reasonable quantities as the party of the second part may from 
time to time require in his territory hereinafter described, all medicines, 
flavoring extracts, toilet articles, spices, and other articles manufactured 
and sold by it. 

Upon the execution of this agreement the party of the first part shall 
mail to the party of the second part its regular printed price list of the 
goods manufactured and sold by it. All goods sold by the party of the 
first part to the party of the second part under this agreement shall be 
paid for by him at the price shown upon such list, and in making settle- 
ments between said parties reference shall be had to such price list, and 
such list shall fix the value and price of all such goods between the 
parties hereto finally and conclusively, and also as to the EME 
whose guarantee is part of this agreement. 

The party of the second —_ agrees to sell the goods furnished to him 
hereunder in the count. .ies.. of ..Rolette and Towner.... and state 
Of eset NOPE Dak Obi cs 52st bs 6 er erwee atns ara bane ead eats alae eae ete 
or in such other territory as both parties may agree upon from the date 
hereof until the 1st day of March 19..10.., when this agreement shall 
terminate. 

The party of the second part hereby agrees to keep a complete record 
of all goods disposed of in his said territory, and to make written re- 
ports of the same to the party of the first part upon blank forms to be 
furnished by it, such reports to be made at such times and in such man- 
ner as the party of the first part from time to time may require, and 
further agrees to pay the party of the first part for all goods furnished 
to him from time to time as hereinbefore provided in the following 
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manner: At the time of making each such report, he shall pay to the 
party of the first part one half of the total amount of cash received by 
him as shown by such reports, provided such amount does not exceed 
the amount then due from him for goods previously purchased by him 
from the party of the first part, but the time of making such payments 
or any of them may be extended by the party of the first part without 
notice to the guarantors hereon without prejudice to the interests of 
said first party. 

At the expiration of this agreement the party of the first part agrees 
to enter into a new contract with the party of the second part, and, if- 
this contract is not renewed, it will receive from him goods which it has 
sold to him and which he has left on hand, and will credit his account 
with the same at the price originally charged therefor, provided such 
goods are in the same condition as when first shipped and the freight 
charges thereon to Winona are prepaid. If they are not in such con- 
dition a reasonable deduction will be made by the party of the first part 
for putting them into marketable condition: Provided that both of the 
foregoing provisions of this clause of this agreement are made upon the 
express condition that the amount of business done by the party of the 
second part and his conduct of the same have been satisfactory to the 
party of the first part. 

Upon the termination of this agreement, unless a new contract is made 
by the parties hereto, the party of the second part shall pay to the party 
of the first part the full amount of his indebtedness to it. 

Either party hereto shall have the right to terminate this agreement 
at any time prior to the 1st day ‘of March 19..10. .» by giving sixty 
days’ notice in writing to the other party of such termination. 

The party of the second part hereby acknowledges that he is indebted 
to the party of the first part in the sum of ..975.*%o00.... dollars, the 
same being the balance now due to it from Alphonse Durocher under 
a previous contract between it and him. In consideration of the execu- 
tion of this agreement by the party of the first part and its release of 
its claim against said ....Alphonse Durocher.... arising as aforesaid, 
the second party hereby assumes and agrees to pay said indebtedness. 

In witness whereof, the parties hereto have caused this agreement to 
be executed by the duly authorized officers of the party of the first part, 





148 36 NORTH DAKOTA REPORTS 


and by the party of the second part in person, the day and year first 
above written. 
Moses H. Poitras. 

Dr. Koch Vegetable Tea Company, - 

By Carl Gericher Sec’y-Treas. 

In consideration of the sum of $1 to us in hand paid by the party of 
the first part, and in further consideration of the execution by it of the 
above agreement, and the sale and delivery of its goods as therein pro- 
vided to the party of the second part, we, the undersigned, jointly and 
severally guarantee to the said party of the first part, its successors, 
and assigns, the full and complete payment of all indebtedness of the 
party of the second part to the party of the first part arising under said 
agreement, according to the*terms and conditions thereof, at the time and 
in the manner provided therein. This guaranty shall take effect at the 
date of the above agreement. 7 
Two responsible sureties sign here. 

J. E. Marion. 
J. A. Tetrault. 

This is to certify that I am well acquainted with the party of the 
second part to the above agreement, and know him to be an honest, 
sober, and industrious person, and I also know sureties to be responsible 
and trustworthy in every respect. 


Signed as references by 
A. Charlebois, 
E. M. Jacobsen, 
° R. E. Rognas. 


Cuthbert & Smythe, for appellant. 

Where a company appoints a local dealer as agent for the sale of its 
goods, and such local dealer or agent, in order to consummate and as a 
part of the transaction, gives to such company a suretyship bond or con- 
tract signed by the agent and by two sureties, and which contract recites 
a nominal consideration, and the signatures of the sureties are obtained 
by fraud and misrepresentation as to what the instrument they are sign- 
ing is, and also as to its effect, and even though it is not read to them, 
and they not having asked that it be read, and being unable to read them- 
selves, such instrument is void as to them. 31 Cyc. 1219, J C, 1221. 
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The instructions to the jury on the question of the alteration of the 
contract are so prejudicial to appellants that a mere casual reading of 
them is sufficient. The indebtedness which they were purporting to 
assume was no consideration for the execution of the contract. 32 Cyc. 
56, 59; 2 Cyc. 151, §[ B. 

The authority of a person in whose hands an incomplete instrument 
comes, to fill in blanks, is confined to the insertion of only such things 
and parts as are necessary to make the instrument intelligible, and does 
not vest such person with authority to materially alter the obligation or 
lability of the surety. 2 Cyc. 161, 169, ¢ C, 195, { 6, 216. 

Any entries in a book or other permanent form, in the usual course 
of business contemporaneous with the transaction to which they relate 
and as a part of or connected with such transaction, made by persons 
authorized to make the same, may be received in evidence, when shown 
to have been so made upon the testimony either of the person who made 
them, or, if he is beyond the reach of a subpeena of the trial court or 
insane, of any person having custody of the entries and testifying that 
they were made by authority, identifying the handwriting, and also that 
they are true and correct to his best knowledge and belief. 

This case is entirely lacking in any such proof of the account which 
the court allowed in and which went to the jury. Comp. Laws 1913, 
8 7909. 

It is error for the trial judge to express or intimate, in the presence 
of the jury, what has been or has not been proved, or otherwise comment 
on the value of the testimony, hypothetically or otherwise, and such 
error alone is reversible error. Atlantic Coast Line R. Co. v. Powell, 
127 Ga. 805, 9 L.R.A.(N.S.) 769, 56 S. E. 1006, 9 Ann. Cas. 553; 
Coffin v. Brown, 94 Md. 190, 55 L.R.A. 732, 89 Am. St. Rep. 422, 50 
Atl. 567; Gerrard v. La Crosse City R. Co. 113 Wis. 258, 57 L.R.A. 
465, 89 N. W. 125; Booren v. McWilliams, 26 N. D. 570, 145 N. W. 
410, Ann. Cas. 1916A, 388. 

Flynn & Traynor, for respondent. : 

Appellants cannot be allowed to try their case on one theory in the 
lower court and then present an entirely different theory in the higher 
court, abandoning the former and relying upon the latter. Delaney v. 
Western Stock Co. 19 N. D. 630, 125 N. W. 499; Casey v. First Nat. 
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Bank, 20 N. D. 211, 126 N. W. 1011; Crisp v. State Bank, 32 N. D. 
963, 155 N. W. 78; 2 Cyc. 670. 

The contract here was for a sale of goods in Minnesota, to be shipped 
into North Dakota. It is not a contract of agency. Dr. Koch Vegetable 
Tea Co. v. Malone, — Tex. Civ. App. —, 163 S. W. 662; Granite 
Roofing Co. v. Casler, 82 Mich. 466, 46 N. W. 728; Aspinwall Mfg. 
Co. v. Johnson, 97 Mich. 531, 56 N. W. 932; Norwegian Plow Co. v. 
Clark, 102 Iowa, 31, 70 N. W. 808; Ross v. Northrup, K. & Co. 156 
Wis. 327, 144 N. W. 1124; Saginaw Medicine Co. v. Batey, 179 Mich. 
651, 146 N. W. 329. 

The original contract was direct between plaintiff and defendants 
for the sale to them of plaintiff’s goods. Defendants were to obtain two 
sureties. They did so by securing the execution of the contract as such 
by appellants. 

It matters not how or in what manner defendants obtained the execu- 
tion of the contract by the sureties—the appellants—so far as plaintiff 
is concerned so long as plaintiff had no part in and was ignorant of how 
or under what circumstances the sureties executed the instrument. 
Saginaw Medicine Co. v. Batey, 179 Mich. 651, 146 N. W. 329; Metro- 
politan Loan Asso. v. Esche, 75 Cal. 518, 17 Pac. 675; McConnon & 
Co. v. Laursen, 22 N. D. 604, 185 N. W. 213; W. T. Rawleigh Medical 
Co. v. Laursen, 25 N. D. 63, 48 L.R.A.(N.S.) 198, 141 N. W. 64. 

This court has held that a contract of guaranty, similar to the one 
here, is a good, valid, and enforceable contract, supported by good and 
sufficient consideration, even where the $1 mentioned therein was not 
paid, and even though the signature of the principal had not been proved, 
and the guarantors had not been notified of acceptance by the company. 
McConnon v. Laursen, 22 N. D. 604, 1385 N. W. 213; W. T. Rawleigh 
Medical Co. v. Laursen, 25 N. D. 63, 48 L.R.A.(N.S.) 198, 141 N. 
W. 64. 

The law with reference to authority to fill in blanks, and that the 
filling in of the same does not constitute an alteration of the instrument, 
is well settled. 2 C. J. 1242. 

If one signs a bill or note with blanks not filled, and delivers the same 
to the proper party, such delivery is authority to fill in the blank spaces 
in conformity witb the original agreement. The filling in of blanks 
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is a question of authority, and not one of alteration. This rule applies 
with equal force to sureties and guarantors. 32 Cyc. 67; 2 C. J. 1245. 

But appellants were repeatedly notified by letters from plaintiff of 
their liability and statements of account rendered to the sureties. The 
appellants, with full knowledge thereof, made no objection and permitted 
plaintiff to go on furnishing goods to defendants in good faith and in 
reliance upon such guaranty. The appellants therefore acquiesced in 
the charge of the Doracher account to Poitras as part of their contract 
of guaranty. Styles v. Theo. P. Scotland & Co. 22 N. D. 469, 134 N. 
W. 708; Porter v. Hardy, 10 N. D. 551, 88 N. W. 458; Friends v. 
Yahr, 126 Wis. 291, 1 L.R.A.(N.S.) 891, 110 Am. St. Rep. 924, 104 
N. W. 997; Montgomery v. Dresher, 90 Neb. 632, 38 L.R.A.(N.S.) 
423, 184 N. W. 251. 

No “excerpts from account books” were admitted in evidence. The 
sales book was not a complete record of the entire account, but only a 
memorandum of the shipments alone, which shipments are positively 
proved by the original evidence represented by the orders, invoices, and 
shipping receipts. These, together with the ledger, the only original 
book showing the items, both debits and credits, made a continuous and 
conclusive chain of proof of the account by the best evidence. 17 Cyc. 
377; State v. Stephenson, 69 Kan. 405, 105 Am. St. Rep. 171, 76 Pac. 
905, 2 Ann. Cas. 841; 2 Enc. Ev. 621; McConnon v. Laursen, 22 N. 
D. 608, 135 N. W. 213. 

“Even though remarks made in ruling on evidence are improper, the 
judgment will not be reversed where it is apparent that no prejudice 
resulted.” 38 Cyc. 1320. 


Bruce, J. (after stating the facts as above). This opinion is written 
after a rehearing. The main question which is presented revolves 
around the followimg instruction to the jury: 

“There has been some testimony offered and received in this lawsuit 
with regard to representations made by Mr. Durocher and Mr. Poitras 
to Mr. Marion and Mr. Tetrault with reference to whether or not this 
was simply a recommendation rather than a guaranty of payment. I 
say to you now you will pay no attention to that evidence. I am con- 
vinced now I should not have admitted evidence on that subject, because 
neither Mr. Poitras nor Mr. Durocher, under the evidence in this case, 
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were agents of the plaintiff in any respect in the getting of this agree- 
ment, and it doesn’t make any difference what kind of representations 
they made to these men in order to get them to sign it,—that the plain- 
tiff, not knowing anything about the matter, would not be bound by that at 
all; and the plaintiff having acted upon that agreement as signed in the 
form that it is in without any knowledge of any representations or mis- 
representations made by Mr. Durocher or Mr. Poitras, if they did make 
any such, is an innocent party in this matter, and is not bound by any 
such representations at all, so you will pay no attention to those matters.” 

We think that, under the circumstances of the case, the above instruc- 
tion was incorrect, and that a new trial should be ordered. 

The learned trial judge, no doubt, proceeded under and sought to 
apply the general rule of law that “fraud practised by the principal upon 
the surety, . . . to which the creditor or his agent was in no sense 
a party, will not as a rule, affect the liability of the surety to the cred- 
itor.” Spencer, Suretyship, § 55; note to 39 Ann. Cas. 501; note to 
21 L.R.A. 409. 

The case, however, which is before us is a peculiar one. At least 
the contract which is before us is peculiar. It bears upon its face the 
evidence of being cunningly drawn, and of an attempt on the part of a 
foreign corporation to obtain the services of agents, but at the same time 
to avoid responsibility for their acts. | 

Instead of the usual contract of guaranty which, under the earlier 
cases at any rate, requires a notice of acceptance to be binding (see W. T. 
Rawleigh Medical Co. v. Laursen, 25 N. D. 63, 141 N. W. 64, and note 
in 48 L.R.A.(N.S.) 199), it contained a direct contract between the 
defendants Marion and Tetrault and the medical company. This con- 
tract recited a consideration of $1 as passing between the said guar- 
antors and the said company. 

At the bottom of the document, as a whole, was a paragraph or provi- 
sion by which some parties were to recommend the principal and the 
guarantors, and which was so closely connected with the guaranty itself 
that one might be easily misled into believing that when he was signing 
the one he was signing the other. 

This contract, according to plaintiff’s own testimony, is put into the 
hands of the would-be purchaser or new agent (Poitras), “with instruc 
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tions about getting recommendations and sureties, and if he does that 
satisfactorily it is accepted.” 

Poitras then was acting in a dual capacity. He was not merely 
getting a guaranty for the proper performance of his own contract in 
regard to the purchase of the medicine, but for the payment of a past 
debt of Durocher’s, which he had assumed and which had no real con- 
nection with that transaction, and which itself was several years old. 
He was, according to the terms of the contract of guaranty, paying into 
the hands of the sureties and for and on behalf of the plaintiff medical 
company, the beneficiary, the sum of $1. He was making a direct con- 
tract between them and that'company. He was not even engaged in 
transmitting an offer from the sureties to the company which had to be 
accepted in order to become binding, but in making a final and con- 
summated contract. This, indeed, we are justified in believing was the 
very purpose of the wording of this peculiar instrument. It was to avoid 
any possible defense that there was merely an offer of suretyship and 
which had not been accepted. See discussion in W. T. Rawleigh 
Medical Co. v. Laursen, supra. 

Not only is this so, but the agency was ratified by the company. By 
shipping the goods and suing on the contract and guaranty, it ratified 
the payment of the dollar and the making of the direct contract. 

Such being the case, the plaintiff was bound by and responsible for 
the fraudulent acts of Poitras and Durocher. If the defendants were 
induced to sign the guaranty on account of the false representation that 
it was merely a testimonial as to the honesty of Poitras, the contract 
was void. Note in 21 L.R.A. 410. 

And this even though the defendants did not read it or have it read 
to them before signing. One of them did not have his glasses with him, 
so could not read. The other could not read English. 

It was, at the most, for the jury to say whether they were negligent 
in not having the contract read to them, and whether the plaintiff suf- 
fered any detriment by that negligence. 

Even if it had been read, the contract was so drawn, and the position 
of the clauses such, that they might easily have signed the guaranty, 
thinking that they were signing the recommendation clause only. 

The plaintiff is hardly in an equitable position in this case, and it 1s on 
this theory only that the failure by an illiterate man to have a contract 
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tread to him precludes a defense. It is on the equitable theory that 
“where one of two innocent parties must suffer, he whose act or negli- 
gence first makes the loss possible must bear the burden.’”? Here we have 
& paper cunningly drawn, which contains a contract, a guaranty, and a 
recommendation, all so closely printed together that one might easily sign 
the one thinking that it was the other. Here, if the defendants’ tes- 
timony is to be believed, the agent of the company tells the signers that 
the instrument is merely a recommendation. The defendants sign an or- 
iginal agreement of guaranty and a direct contract between them and 
the beneficiary. The consideration of this, among other things, is the 
sum of $1 given to them by the beneficiary. The agreement is made 
then, not for the accommodation of the principal only, but for that of 
the beneficiary ; for he pays for it. 

It is not a case where one is called upon to sign an instrument of a 
certain nature, and is sought to be held to a knowledge of all that it 
may reasonably contain, and that is germane to its subject. It is a case 
rather where one, by fraud and misrepresentation of the nature of the 
instrument, induces another to sign a totally different instrument than 
that which was contemplated by him. In such a case the fraud can 
certainly be pleaded in an action between the original parties to the con- 
tract. Schuylkill County v. Copley, 67 Pa. 386, 5 Am. Rep. 441. 

We are not unaware of the case of Saginaw Medicine Co. v. Batey, 
179 Mich. 651, 146 N. W. 329. We are satisfied, however, that in that 
case the court failed to consider the reason for an effect of the considera- 
tion of $1 for the guaranty, and the fact that, if a binding contract is 
made, which shall bind the guarantor without further acceptance by the 
medicine company, someone must act for that company in the making 
of the contract, and that someone can only be the person who pays the 
money and obtains the guaranty. 

But it is claimed that the defendant is precluded from asserting 
agency on the part of Poitras and Durocher on account of the fact that 
the theory of the case which was adopted by the trial court, and which 
was that such agency was not proved and was necessary for the defense, 
was acquiesced in by him. 

The court, however, failed to realize that the agency had been proved, 
and that by the plaintiffs themselves, and the position of counsel was 
forced upon him by the erroneous rulings of the court. 
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It is true that, in seeking to have his evidence admitted, he largely 
accepted the theory of the court, but he really had no other option. He 
had to admit that, as far as he was concerned, independent proof of 
agency was not possible, as Poitras was absent from the state. Since 
the court had ruled that proof of agency was necessary on his part to 
the introduction of evidence of the facts surrounding the signing of the 
document, he was driven to the expedient of seeking to introduce it on 
another theory. The evidence, at any rate, was afterwards admitted, 
and agency having been proved, it was error for the court to instruct the 
jury not to consider it. 

The judgment of the District Court is reversed and a new trial is 
ordered. 


Goss, J. (concurring). I concur fully in what is said by Justice 
Bruce in the main opinion. But do not believe this reversal should 
rest upon the single ground of agency of the principal for the plaintiff 
in procuring this guaranty. The law should be announced upon other 
questions presented. Justice Bruce differs from the views herein ex- 
pressed upon some of the questions discussed. 

The defendants Marion and Tetrault answered separately, and by 
amended answers allege that they signed their names under the belicf 
that they were signing a recommendation only, induced by the false and 
fraudulent representations of Durocher and Poitras and with no knowl- 
edge that they were signing a guaranty or assuming any liability or 
were sureties, and that their signatures thereto were obtained by de- 
ception and fraud. Also that “so much of said agrecment as provided 
for the payment of the debt owing by Alphonse Durocher by said Poi- 
tras was fraudulently inserted in said agreement after the same was 
signed by defendant, and without his knowledge or consent by the said 
plaintiff or someone acting for or on behalf of said plaintiff.” Further, 
“that at all times mentioned said Durocher and said Poitras were agents 
of and acting for said plaintiff.” 

Upon the issues so joined, trial was had. Defendants offered proof 
that their signatures were obtained by such fraud and deception, but 
upon objection that the same was “incompetent, irrelevant, and im- 
material; not binding upon the plaintiff in that there has been estab- 
lished no agency on the part of Durocher or Poitras to make any 
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representations whatever in behalf of the plaintiff, and that any rep- 
resentations that they may have made would not be binding upon the 
plaintiff,” and sustained by the court, said proof was limited to its 
bearing upon the question of material alteration. The court stated: 
“These representations that you purpose to prove, to the effect that they 
were just simply recommending him, are not material so far as the plain- 
tiff is concerned unless they knew about it, or unless these people got 
the recommendations made,—unless you purpose to show that they were 
agents of the plaintiff.” 

Counsel for defendants’ sureties stated that he could not prove 
agency, but afterwards withdrew that statement. The court allowed 
this proof in evidence as bearing upon whether the paragraph of the 
guaranty wherein Poitras assumed $975 of the debts of Durocher had 
been left blank as to both the amount in figures and also the words 
‘Alphonse Durocher,” twice written therein in ink in blank spaces in 
the printed form. In the former opinion of this court, not prepared 
by the writer, it was held that the defendants were thereby bound by 
the theory of the case to an admission that they could not establish 
agency, and upon that theory the judgment was affirmed. But upon 
facts developed from the record upon rehearing had, a majority of this 
court is satisfied that defendants are not bound by any such theory of 
the case upon trial, because there was no theory of case adopted and 
consistently followed throughout the trial. It is apparent that neither 
counsel nor court fully comprehended the questions of law involved in 
the offered proof under the issues presented by the pleadings, and both 
court and counsel went astray. This is apparent from the rulings dur- 
ing the trial, from the statements of counsel, and from instructions. 
Under these circumstances justice demands that the proper theory of 
the law under the defenses interposed be outlined herein. It must not 
be understood that any criticism of trial court or counsel is intended. 
There seems to be somewhat of a dearth of authority upon the questions 
presented. They are somewhat unusual, and it is not surprising that 
the real issues presented by the pleadings and proof offered were not 
fully comprehended offhand on trial. 

This opportunity is taken to state that this court as now constituted 
has never knowingly lent its aid to the enforcement of such contracts 
as the one in suit, which bears upon its face sufficient badges of fraud 
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to indicate its intended use for that purpose, and as clearly constituting 
a written trap for the unwary, whether literate or illiterate. And the 
courts of this state, the attorneys, and litigants are informed hereby of 
what their rights should be when so entrapped. The answers are suff- 
ciently broad to present the defenses of fraud and misrepresentation, 
agency and material alteration. And upon all of them an issue of fact 
for the jury’s determination is presented by the proof. 

It may be assumed, however, for the purpose of this decision, that 
plaintiff company is an innocent third person without notice of the 
fact that the guaranty was obtained of the sureties through the deceit, 
misrepresentation, and fraud of the principal Poitras, until after suit 
brought. Nevertheless the offered proof, wholly independent of any 
theory of agency of Poitras for the company, was admissible to show 
that when these sureties signed this purported guaranty they did so 
under the assumption that they were signing instead the recommenda- 
tion as to honesty, sobriety, and industry printed as a separate par- 
agraph immediately after the printed guaranty. The law as to this 
seems to be well established. The following is from the recent work of 
“Spencer on Suretyship & Guaranty,” § 55, p. 76: “It seems, however, 
that if the surety signs by reason of the fraud of the principal as to the 
nature of the instrument of guaranty, he will be bound to the creditor 
only where his want of ordinary care and prudence made the deception 
possible.” This authority cites Page v. Krekey, 137 N. Y. 307, 21 
L.R.A. 409, 33 Am. St. Rep. 731, 33 N. E. 311, and Walker v. Ebert, 
9 Am. Rep. 548, and note thereto (29 Wis. 194). Under these au- 
thorities an alleged surety may show that his signature was obtained 
through fraud or misrepresentation, or that he supposed he was signing 
an instrument of a different nature. While such testimony is not nec- 
essarily conclusive upon the creditor where the action is brought by 
the creditor against the surety, yet such proof made throws upon the 
creditor two burdens,—the first that of showing that he accepted and 
acted upon the guaranty presented to him, and without notice of the 
fraud, misrepresentation, or deception practised by the principal upon 
the surety. And when he has done this, he has not established his cause 
of action upon the guaranty. Secondly, he must further establish that, 
in reliance upon the purported guaranty, he has been damaged, and 
also prove the amount of his damage. This damage may be recovered 
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as upon the guaranty, but nevertheless the recovery sounds in damages, 
and the amount of such recovery must be limited to the actual damages 
sustained and proven. As illustrative; in this case the plaintiff sold. 
goods to Poitras upon the strength of this guaranty, but said principal 
fully paid for all goods he purchased, and in addition paid a portion 
of the debt of Durocher to the company assumed by Poitras under the 
contract. Hence, under the portion of the guaranty relating to future 
delivery of goods, this plaintiff has not been damaged by any negligent 
act of these sureties in signing the guaranty. And plaintiff’s recovery 
in any event against them must sound in damages, and be based upon 
the negligence of the sureties. Quoting from Page v. Krekey, supra; 
“But even in such a case [as at bar] the person who has signed the 
paper is not liable upon it unless it is found that he failed to observe 
proper care and caution and was chargeable with negligence in attaching 
his signature. . . . Such cases are not governed by the rules ap- 
plicable to the bona fide holder of negotiable paper procured by fraud, 
but by the equitable rule that, where one of two innocent parties must. 
suffer, he who has put it in the power of a third person to commit the 
fraud must sustain the loss.” 

The facts in that case were on all fours with these before us, and 
numerous cases are cited. And in Walker v. Ebert, the Wisconsin 
court in an opinion by Chief Justice Dixon holds that the rule applies: 
even to negotiable instruments under the law merchant, and the reason- 
ing of these cases seems unanswerable. The principle is also sustained 
by Taylor v. Atchison, 54 II. 196, 5 Am. Rep. 118; Wait v. Pomeroy, 
20 Mich. 425, 4 Am. Rep. 395; Burson v. Huntington, 21 Mich. 415, 
4 Am. Rep. 497; Gibbs v. Linabury, 22 Mich. 479, 7 Am. Rep. 675. 
The cases cited in these opinions are Putnam v. Sullivan, 4 Mass. 54, 
38 Am. Dec. 206; Nance v. Lary, 5 Ala. 370; Whitney v. Snyder, 2 
Lans. 477; Veeder v. Lima, 19 Wis. 297; Thomas v. Watkins, 16 Wis. 
550; Chapman v. Rose, 56 N. Y. 137, 15 Am. Rep. 401; McWilliams. 
v. Mason, 31 N. Y. 294; Powers v. Clarke, 127 N. Y. 417, 28 N. E. 
402; Baylies, Sureties & Guarantors, 214, and Burge, Suretyship, 218 ; 
to which might be added the English case of Lee v. Jones, 17 C. B. 
N. 8. 482, 144 Eng. Reprint, 194. 

Whether any damage is established by plaintiff’s proof that, upon 
its approval of this written guaranty, it released Durocher and his 
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sureties does not arise upon the record and it may not arise upon 
another trial. Suffice it to say that Durocher acted jointly with Poitras. 
in procuring these defendants as sureties, and was a joint party to and 
participated in any fraud perpetrated by the principal Poitras upon 
these sureties. Under these circumstances the purported discharge, if 
fraudulent, was not such, and Durocher and bondsmen would still be- 
held to plaintiff under Durocher’s bond, for which the one in suit was 
substituted, with the latter turning his agency or business over to Poi- 
tras. If the original bond is valid and because of fraud not released, 
it is difficult to understand wherein plaintiff has been damaged by these 
defendants becoming sureties. Without damages there can be no re-- 
covery. And the instructions to the jury, as well as the rulings during 
the trial, have erroneously foreclosed these defendants of this defense. 

On material alterations the trial court instructed that, to constitute- 
a material alteration and release, the sureties, the portions of the guar- 
anty relating to assumption of a past indebtedness of $975, must have 
been in blank as to both amount and person named. This was on the 
theory that there was a delegation of authority to fill in said blank as. 
to amount. With this we cannot agree. The amount was material. 
No theory of delegated authority to fill in the blanks applies. If plain-. 
tiff received this guaranty with the amount in blank as the proposal of 
the sureties, plaintiff cannot alter that proposal in any material matter, 
without the sureties’ consent. 

On the third defense, a question of fact of agency was sufficiently 
shown to at least require a jury’s finding thereon. This guaranty was a. 
substitute for an earlier one running to the company from Durocher, 
and upon which a liability had already accrued of nearly $1,000. An 
official of plaintiff, and one of its witnesses, has testified that, in line. 
with his duty, he prepared this bond and forwarded it to Durocher 
for him to obtain sureties, looking toward such a substitution. The 
company obtained through Durocher’s efforts new security for its old 
claims. In so doing they have taken a contract with the new sureties 
running directly to themselves, and, for a consideration of $1, paid 
the sureties by plaintiff. Any misrepresentation and fraud in obtain- 
ing this substitution and contract of indemnity, for which they have- 
paid the consideration and procured through the act of Durocher or 
Poitras, is imputable to plaintiff if performed by him as their agent- 
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They cannot accept the profits and advantages of a guaranty for a past 
debt without responsibility for the method employed under these cir- 
cumstances by one who must have been their agent in so acting. Some- 
body acted for them in this transaction, and that person must have been 
their agent in executing this contract between themselves and the sure- 
ties. 

It is doubtful if this guaranty should be held to relate to more than 
the delivery of goods to Poitras in the future. It is elementary that 
sureties are favorites under the law, and that their liability will not 
be enlarged beyond the plain and certain import of the contract of guar- 
anty. Am authorized to state that Justice Christianson and Chief 
Justice Fisk concur herein. Justice Bruce concurs in all except what 
is said on material alteration. 


EX REL. J. R. SPRIGGS v. R. W. CRAIG, Sheriff of Ransom Coun- 
ty, North Dakota. 


(161 N. W. 1007.) 


False pretense — misrepresentation — existing fact — past event — not a mere 
broken promise — relating to future. 
A false pretense is a misrepresentation as to an existing fact or past event, 
and not a mere broken promise to do something in the future. 


Opinion filed March 19, 1917. 


Application for writ of habeas corpus. 
Writ granted and petitioner released. 


Statement of facts by Bruor, Ch. J. 

This is an application for a writ of habeas corpus. The petitioner 
was arrested under a warrant issued by a committing magistrate on 
a complaint filed by the state’s attorney of Ransom county. A pre- 
liminary hearing was had on January 26, 1917. Testimony was taken, 
and the defendant bound over to the district court for trial. A writ 
of habeas corpus was sought to be obtained from the Honorable Frank 
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P. ‘Allen, of the district court of the fourth judicial district, but was 
refused. A writ is now prayed from this court. 


Curtis & Curtzs, for plaintiff. 
J. V. Backlund, Wm. Langer, Attorney General, and Dan V. Bren- 
nan, Assistant Attorney General, for defendant. © 


Bruog, Ch. J. (after stating the facts as above). It is difficult to 
see how the defendant can be held under the complaint and proof in 
this case. 

The complaint is as follows: “J. V. Backlund, being first duly sworn, 
deposes and says that on or about the 21st day of October, a. p. 1916, 
in the county of Ransom, state of North Dakota, the above-named de- 
fendant did commit the crime of obtaining property under false pre- 
tenses, committed as follows, to wit: 

“That at the said time and place the defendant did unlawfully, 
wilfully, feloniously, and designedly, with intent to cheat and defraud 
one A. E. Jones of his property, falsely pretend and represent to the 
said A. E. Jones that he, the defendant, would procure and deliver to 
the said A. E. Jones a term insurance policy, made by the Mutual Insur- 
ance Company of New York, in the sum of $10,000, and the said A. E. 
Jones, then and there believing the said representations and pretenses 
so made to him by the defendant, and being deceived thereby, did, 
make, execute, and deliver to the defendant his certain promissory note 
in the sum of $228, payable sixty days from the date thereof. That 
said defendant has negotiated said note, and has wilfully, unlawfully, 
and feloniously failed to procure and deliver the said insurance policy 
to the said A. E. Jones. 

“This contrary to the statute in such case made and provided and 
against the peace and dignity of the state of North Dakota. | 

‘“‘Wherefore, complainant prays that the defendant may be arrested 
and dealt with according to law.” 

It is clear that the complaint charges no offense. It merely alleges 
a promise to “procure and deliver a term insurance policy.” There is 
no allegation whatever of any false token or of any false pretense, or 
of any fraud or deception more than the failure to live up to the terms 
of the contract. 

36 N. D—11. 
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A false pretense is a misrepresentation as to an existing fact or past 
event, and not a mere broken promise to do something in the future or 
a misrepresentation as to something to take place in the future. State 
v. Hollingsworth, 132 Iowa, 471, 109 N. W. 1004; 2 Words & Phrases, 
2d series, 454. 

All that the evidence shows is that on the 21st day of October, 1916, 
the petitioner, J. R. Spriggs, was at the office of one A. E. Jones and 
talked about insurance; that after some conversation, the said Jones 
informed said Spriggs that he desired a $10,000 yearly rate term insur- 
ance policy, the premium of which was $228 ; that said Spriggs prepared 
an application and handed the same to Jones, who attached his signa- 
ture thereto; that thereafter Jones made, executed, and delivered to the 
said Spriggs his promissory note for $228 ; that at the same time Spriggs 
gave to Jones a receipt for $228, with the following notation thereon: 
“Y. R. T. No. 168;” that as a matter of fact the application prepared 
by Spriggs and signed by Jones was not an application for a yearly rate 
term insurance policy, but was for an ordinary life insurance policy, 
the premium of which was $566 ; that the petitioner, Spriggs, cashed the 
note and has failed to account therefor, either to the said Jones or to the 
insurance company, and that the insurance company refuses to issue 
an ordinary life policy, and, in fact, the yearly term policy. On the 
hearing the state failed to produce the application in evidence. Section 
10,842 of the Compiled Laws of 1913 provides that “upon a trial for 
having, with an intent to cheat or defraud another designedly, by any 
false pretense, obtained the signature of any person to a written instru- 
ment, or having obtained from any person any money, personal prop- 
erty or valuable thing, the defendant cannot be convicted if the false 
pretense was expressed in language unaccompanied by a false token or 
writing, unless the pretense, or some note or memorandum thereof, is 
in writing, either subscribed by, or in the handwriting of the defendant, 
or unless the pretense is proved by the testimony of two witnesses, or 
that of one witness and corroborating circumstances.” 


The petitioner, Spriggs, testifies: I had his application for the $10,- 
000 life insurance policy. A regular mutual life application, $10,000 
yearly renewal term. 

Q. You may state whether or not at that time you had any application 
for an ordinary life policy. 
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A. When we make application to the company, where we figure we 
can place additional insurance we make applications accordingly. We 
make it all in the same application, and make all the applications 
at once. Mr. Jones gave me that application for $10,000 policy, and 
had he passed same would have been delivered to him. 

Q. Well, what about the ordinary life, part? 

A. Well, I ordered that additional, for this reason that it is easier 
to get through a high grade policy than a lower grade. 

Q. How did you order that ? 

A. Right on the application. 

Q. On the application itself ? 

A. It all covers one application. 

Q. It was application for two policies? 

A. We order it all in one application, that is we make requisition for 
it. : 

Q. And that is what Mr. A. E. Jones signed ? 

A. Yes, sir. 


All that A. E. Jones testifies to is that we talked about insurance 
policy, he wanted to insure me for a term policy for $10,000. It was 
to be a five-year term policy, with the privilege of renewal at the end 
of five years, for five years more and the rate was to be raised at the end 
of five years and at end of ten years. The premium on that policy was 
$228 for one year. He said he thought he could get the policy. He said 
that the company was writing such a policy, and that I would be sure 
to get such a policy. That note for $228 was given in payment of the 
insurance premium. 

Q. Was there any other conversation had on the 21st day of October 
relative to this insurance that you can remember of ? | 
A. Nothing except a general talk about the policy, and that it was 
better to settle for the policy when the application was taken; that it 

would be gotten through quicker if settlement was made at that time. 


We find no allegation or proof of obtaining money or of obtaining the 
signature of a person to a written instrument “by any false pretense or 
false token,”’ but merely of a failure to perform a contract. 
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The writ of habeas corpus, therefore, will be allowed and the prisoner 
is directed to be released from custody. 


Rosinson, J. (dissenting). I dissent from the decision in this case. 
It seems to open the way for crooks to go around the country offering to 
sell insurance, getting the premiums and putting the money into their 
own pockets, and leaving the trusting farmers to whistle for their money. 
There was no contractual relation between the complaining witness and 
the defendant. In all cases the parties contemplate that the delivery 
of the insurance policy and the payment of the premium go together. 
When the accused got the note and used it for his own benefit, without 
delivering the insurance policy, it was virtually the same as stealing the 
money. He was guilty. Furthermore, on trial in the district court the 
evidence might have been much stronger than on the examination. 

In such case the writ of habeas corpus is not a matter of right, and 
this court should not hand down hairsplitting decisions to liberate par- 
ties who have in this way fraudulently obtained the money or property 
of another. Indeed, the purpose of the writ of habeas corpus is to liber- 
ate parties who are clearly innocent, or who are imprisoned without any 
legal authority. : 





GRAM CONSTRUCTION COMPANY, a Corporation, v. MINNE- 
APOLIS, ST. PAUL, & SAULT STE. MARIE RAILWAY 
COMPANY, a Foreign Corporation. 


(161 N. W. 732.)' 


Premises occupied by spur track—value of — depreciated — damages — ac- 
tion to recovery — pleading — public street. 

1. Complaint examined and held sufficient to justify a recovery for dam- 

ages for the depreciation in the value of premises occasioned by the con- 

struction of a spur track of a railway company upon a public street. 


Note.—On right, under constitutional provision against “damaging” private 
property for public use without compensation, to compensation for consequential 
damages to property no part of which is taken, from smoke, noise, dust, etc., incident 
to ordinary operation of railroad, see notes in 17 L.R.A.(N.S.) 1054, and 40 L.R.A. 
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Abutting lot owner — street —owns fee to one half of street — Constitution 
-—private property — public use—taken for —compensation — damages. 
2. In North Dakota an abutting lot owner owns the fee to one half of the 
street. In North Dakota the Constitution does not merely provide that prop- 
erty shall not be taken for a public use without just compensation, but that 

it shall not be taken or damaged. | 


Public street — fee title to—lot owner — Constitution — private property — 
taken for public use — damaged — railway company — spur track — bur- 
den or servitude— value of adjoining lot — depreciation — recovery. 

3. Where the fee in the public street is owned by the adjacent lot owner, 
and the Constitution provides that no property shall be taken or damaged for 
a public use without just compensation, the spur track of a railway company 
is a burden or servitude upon the interests of the lot owner, and damages 
may be recovered for the depreciation in the value of the lot, even though 
the plaintiff does not seek specifically to recover damages for the value of his 
interest in the street. 


Railway tract—adjacent lots—value of—depreciation of—caused by— 
operation of railway — presumption — jury — matters for consideration 
by — assessment of damages. 

4. Where damages are sought to be recovered for the depreciation in the 
value of a lot occasioned by the construction of a railway track, it will be 
presumed that the operation of the road and the use of the track will be 
continued; and, in estimating damages, the jury may take into consideration 


(N.S.) 48, in which the consensus of opinion, among the best-considered cases, 
seems to be that the word “damaged,” in a constitutional provision that private 
property shall not be taken or “damaged” for a public use without compensation, 
does not give a right of action in a case where the injuries would have been, in 
the absence of such word, damnum absque injuria in an action against a natural 
person or private corporation; but only makes a railroad company liable to the 
same extent as an individual would have been at common law; and that, therefore, 
an owner of property none of which is taken, and who is merely annoyed and 
inconvenienced in common with the general public by the emission of smoke, soot, 
cinders, noise, vibration, etc., incident to the prudent operation of a railroad, can- 
not recover compensation therefor, although the property may be lessened in market 
value, and he may suffer greater in degree than those around him. 

On right of railroads to exercise the right of eminent domain, as to taking land 
for spur tracks and sidings, see note in 22 L.R.A.(N.S.) 129. 

On right of abutter to compensation for railroads in streets, see note in 36 
L.R.A.(N.S.) 673, particularly at page 698 of said note. 

Original owner of land dedicated to public use may maintain an action against 
one who imposes an additional servitude upon the land, see note in 60 Am. Dec. 
422. 
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all of the surrounding circumstances, the nature of the track, the difficulty of 
access, if any, the location of the property of the plaintiff, its connection with 
the outside world, and its reasonable and probable use, and even specific cases 
of annoyances and inconveniences in the past. . 


Opinion filed December 23, 1916. Rehearing denied March 19, 1917. 


Action to recover damages for injuries occasioned by the construction 
of a spur track in a public street. 

Appeal from the District Court of Ramsey County, Honorable C. W. 
Butiz, J. 

Judgment for plaintiff. Defendant appeals. 


Affirmed. 
Flynn & Traynor (A. H. Breght and John L. Erdall, of counsel), 
for appellant. 


“We must never lose sight of the fact that the question of negligence 
has nothing whatever to do with the question of the right to recover 
damages, where such damages have resulted from the exercise of the 
power of eminent domain.” Hyde v. Minnesota, D. & P. R. Co. 29 
S. D. 220, 40 L.R.A.(N.S.) 48, 186 N. W. 92. 

There is nothing in the evidence to show or justify the conclusion 
that the plaintiff was affected in any manner different from the public 
generally. Maclaren v. Kramar, 26 N. D. 244, 50 L.R.A.(N.S.) 714, 
144 N. W. 85. 

Under the complaint here, there can be no issue of an additional 
burden entitling the owner of an adjacent lot to compensation under 
the law of eminent domain. In the cases cited by the lower court in its 
memorandum decision, it was held that there was an additional burden 
created “to the continued exclusion of the remainder of the public, and 
to that extent is a continued obstruction of the street.”’ Donovan v. 
Allert, 11 N. D. 289, 58 L.R.A. 775, 95 Am. St. Rep. 720, 91 N. W. 
441; Appel v. Chicago, M. & St. P. R. Co. 34S. D. 306, L.R.A.1915D, 
397, 148 N. W. 513. 

The placing of a tract in the street does not per se give rise to a cause 
of action. The abutting owner must plead and prove some special dam- 
age to him and to his property. “Depreciation” is not synonymous with 
“damages” in a legal sense. Hyde v. Minnesota, D. & P. R. Co. 29 
S. D. 220, 40 L.R.A.(N.S.) 48, 136 N. W. 97; Montgomery v. Santa 
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“Ana Westminister R. Co. 104 Cal. 186, 25 L.R.A. 654, 48 Am. St. Rep. 
89, 37 Pac. 786; Lakkie v. Chicago, St. P. M. & O. R. Co. 44 Minn. 438, 
46 N. W. 912; Carroll v. Wisconsin C. R. Co. 40 Minn. 168, 41 N. W. 
661; Bryan v. Petty, 162 Iowa, 62, 143 N. W. 987; Sioux City Seed 
& Nursery Co. v. Detroit & M. R. Co. 184 Mich. 181, 150 N. W. 841; 
Kansas, N. & D. R. Co. v. Cuykendall, 42 Kan. 234, 16 Am. St. Rep. 
479, 21 Pac. 1051; Wichita & C. R. Co. v. Smith, 45 Kan. 264, 25 Pac. 
623; Kansas, N. & D. R. Co. v. Mahler, 45 Kan. 565, 26 Pae. 22. 

A railroad company has the right to construct its railways across, 
along, or upon any street or highway which may be necessary. Comp. 
Laws 1913, § 4613, subd. 5. 

“The city council shall have power to grant the use of, or right to 
lay down, any railroad track in any street of the city, to any railway 
company.” Comp. Laws 1913, § 3599, subd. 69. 

The city council grants such right by ordinance, and the track here in 
question had been placed there by authority. It is always presumed 
“that the law has been obeyed,’’ and there was no contention to the con- 
trary in this case. Comp. Laws 1913, § 7936, subd. 33; Hyde v. 
Minnesota, D. & P. R. Co. 29 S. D. 220, 40 L.R.A.(N.S.) 48, 186 N. 
W. 98. | 

“Nothing which is done or maintained under express authority of a 
statute can be deemed a nuisance.” Comp. Laws 1913, § 7231; 
Clark v. Chicago & N. W. R. Co. 70 Wis. 593, 5 Am. St. Rep. 187, 36 N. 
W. 326; Baltimore & P. R. Co. v. Fifth Baptist Church, 108 U. S. 317, 
27 L. ed. 739, 2 Sup. Ct. Rep. 719; Barney v. Keokuk R. Co. 94 U.S. 
324, 24 L. ed. 224; 33 Cyc. 201; Adams v. Chicago, B. & N. R. Co. 39 
Minn. 286, 1 L.R.A. 493, 12 Am. St. Rep. 644, 39 N. W. 629. 

There is no showing of interference with light and air, or with access 
to and from said property, or with any other material right of plaintiff. 
Rochette v. Chicago, M. & St. P. R. Co. 32 Minn. 201, 20 N. W. 
141. 

Where injuries claimed are in no manner special to plaintiff, but 
the same in kind sustained by the public in common with himself, no 
action lies for personal or private damages. Scrutchfield v. Choctaw, 
O. & W. R. Co. 18 Okla. 308, 9 L.R.A.(N.S.) 496, 88 Pac. 1048; 
McQuaid vy. Portland & V. R. Co. 18 Or. 237, 22 Pac. 899. 

The constitution and the statute provide that “private property shall 
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not be taken or damaged for public use without just compensation having 
been first made.” The words, “or damaged,” in the constitutional pro- 
vision, do not extend the right of recovery to include that for any injury 
for which damages could have been recovered at common law. Hyde v. 
Minnesota, D. & P. R. Co. 29 S. D. 220, 40 L.R.A.(N.S.) 48, 136 N. 
W. 92; Aldrick v. Metropolitan West Side Elevator R. Co. 195 Ill. 456, 
57 L.R.A. 237, 63 N. E. 155. 

In order for plaintiff to recover, it must be shown that its property 
rights in the street have been materially or substantially interfered with 
in a manner that is special to plaintiff, different in kind from that 
suffered by others generally. Atchison, T. & S. F. R. Co. v. Armstrong, 
71 Kan. 366, 1 L.R.A.(N.S.) 118, 114 Am. St. Rep. 474, 80 Pac. 978; 
D. M. Osborne & Co. v. Missouri P. R. Co. 147 U. S. 248, 37 L. ed. 
155, 13 Sup. Ct. Rep. 299 ; Moore Mfg. Co. v. Springfield Southwestern 
R. Co. 256 Mo. 167, 165 S. W. 305; Seibel-Suessdorf Copper & Iron 
Mfg. Co. v. Manufacturers’ R. Co. 230 Mo. 59, 130 S. W. 288; Henry 
Gaus & Sons Mfg. Co. v. St. Louis, K. & N. W. R. Co. 113 Mo. 308, 18 
L.R.A. 339, 35 Am. St. Rep. 706, 20 S. W. 658; Louisville & N. R. Co. 
v. Orr, 91 Ky. 109, 15 S. W. 8; Maysville & B. S. R. Co. v. Ingram, 
16 Ky. L. Rep. 853, 30 S. W. 8; Iron Mountain R. Co. v. Bingham, 87 
Tenn. 552, 11 S. W. 705; Fobes v. Rome, W. & O. R. Co. 121 N. Y. 
505, 8 L.R.A. 453, 24 N. E. 919; Austin v. Augusta Terminal R. Co. 
108 Ga. 671, 47 L.R.A. 755, 34S. E. 852. | 

Brennan & Brennan, for respondents. 

No other property is damaged similarly to the damages to the plain- 
tiff’s property, and the evidence clearly establishes such fact, and the 
jury must have so found. This meets the point of objection made by 
defendant’s counsel. Hyde v. Minnesota, D. & P. R. Co. 29 S. D. 220, 
40 L.R.A.(N.S.) 48, 186 N. W. 101; Hirsch v. St. Paul, 117 Minn. 
476, 186 N. W. 269; Appel v. Chicago, M. & St. P. R. Co. 34 S. D. 
306, L.R.A.1915D, 397, 148 N. W. 513; Const. § 14. 

The owner of a lot adjacent to a street in a city owns the fee title to 
one half of the street. He may therefore be specially damaged by the 
building and continued use of a railway in such street. Appel v. Chi- 
cago, M. & St. P. R. Co. 34 S. D. 306, L.R.A.1915D, 397, 148 N. W. 
513. 

Such occupation of a street interferes with its use as a street. Cosgriff 
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v. Tri-State Teleph. & Teleg. Co. 15 N. D. 210, 5 L-R.A.(N.S.) 1142, 
107 N. W. 525; Donovan v. Allert, 11 N. D. 289, 58 L.R.A. 775, 95 
Am. St. Rep. 720, 91 N. W. 441. 


Brucs, J. This is an action to recover for damages alleged to have 
been occasioned to plaintiff’s property in the city of Devils Lake, by 
reason of the construction and operation, by the defendant railway com- 
pany, of a spur track in the street in front of the same. The defendant 
appeals from a judgment for $625, which was entered on the verdict of 
the jury; motions for a directed verdict and for judgment non obstante 
veredicto having been denied. 

The first error assigned is that alleged to have been committed by 
the court in allowing the plaintiff to amend his complaint after the 
motion for judgment non obstante veredicto had been made. 

The original complaint alleged, among other things, “that the de- 
fendant owns and operates a certain railway which runs through the 
said city of Devils Lake between Tenth and Eleventh streets, and 
across that part of block 12 in Maher & Locke’s addition to the said city, 
lying north of lots seven (7) and sixteen (16) in said block, and north 
of the alley running up to the north line of said lot sixteen (16). 

That plaintiff is the owner, and has been such owner since prior to 
the construction of said railway line, of lots seven to twelve inclusive 
(7 to 12 inc.) and the east 47.45 feet of lots sixteen to twenty-four 
inclusive (16 to 24 inc.) in said block 12 of Maher & Locke’s addition. 
- That said property fronts on the streets of said city as follows: All of 
the east 47.45 feet of lot 25 and all of lot 12 in said block fronts on Tenth 
street; and the east boundaries of lots 7 to 12 inclusive in said block 
fronts on Flint avenue in said city,—said Tenth street running east and 
west and said Flint avenue running north and south. | 

That prior to the happening of the events hereinafter related the said 
property was suitably situated for residence or business, and that the 
plaintiff, during all the times hereinafter stated, had the usual property 
rights in said streets and avenue and alley subject to user for street pur- 
poses; and that said real estate was and is used for residence and indus- 
trial purposes. 

That the defendant, in disregard of plaintiff’s rights in said property 
and the undisturbed use and enjoyment thereof, has extended during 
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the past year a branch railroad track from its main line across said 
Tenth street and Flint avenue, in front of plaintiff’s said property, from 
block 13, directly east of plaintiff’s said property into block 11, directly 
south of plaintiffs property aforesaid, and runs its cars and engines 
along said extension in front of plaintiff’s said property, over and across 
from the northeast corner to the southwest corner of the intersection of 
said Tenth street and Flint avenue, to and from the mill situated south 
of Tenth street and west of said avenue, and has for upwards of eight 
months used said branch for railroad purposes, and occupies said street 
and avenue in running its trains over the same, and frequently and 
habitually leaving cars standing thereon, and continues its business of 
traffic along and back over said extension, and will continue such use 
and traffic permanently, thus permanently damaging plaintiff’s prop- 
erty. 

That defendant, during the time stated, has operated said branch line 
across said streets and avenue and alley, and occupied said streets, 
avenue, and alley, and prevents free use and enjoyment of the same, 
and interferes with the free ingress and egress to and from said prem- 
ises, and wterferes with the plaintiff's property rights in sad streets, 
avenue, and alley, and damages the same for all the purposes herein- 
before stated otherwise, namely, by smoke and noise, and renders the 
reasonable and necessary use of said property hazardous, dangerous, and 
inconvenient, and damages plaintiff’s business on said property and its 
rental value for all purposes. That defendant has appropriated said 
street, avenue, and alley, and obstructed the same in front of and along 
plaintiff’s said premises, and rendered the view therefrom and thereto 
unsightly, and continues and will continue said acts and damages. 

That all of said acts of defendant were done and are continued without 
paying or offering to pay any compensation for taking plaintiff’s prop- 
erty rights in said street, avenue, and alley, and damaging satd prop- 
erty. 

That by reason of the premises, the defendant has damaged the said 
property of the plaintiff to the amount of $3,000. 

Wherefore, plaintiff prays for judgment herein against the defendant 
for the sum of $3,000, besides costs and disbursements in this action.” 

The amendment, which was offered and allowed and inserted in the 
-original complaint, was as follows: 


GRAM CONSTR. CO. v. MINNEAPOLIS, ST. P. & 8S. STE. M. R. CO. 171 


_ “That prior to the construction of the defendant’s said spur track, 
the property of plaintiff hereinbefore described was bounded on the north 
by the right of way and main track of defendant, on the west by the 
right of way and tracks of the Farmers’ Grain & Shipping Company’s 
railway, on the south by Tenth street, and on the east by Flint avenue. 
That last-named streets were the only streets by which plaintiff had 
access to its said property to and from the other parts of the city, without 
crossing the main line of the defendant’s road or the Farmers’ Grain & 
Shipping Company’s railroad line; and that by reason of the construction 
and operation of said spur track plaintiff’s said property is cut off from 
approach without crossing some line of a railroad, and that the plaintiff 
is damaged in manner different from any other property in said city by 
reason of the spur track aforesaid.” 

The objection to this amendment is stated by counsel for appellant 
as follows: 

“At the beginning of the testimony on behalf of the plaintiff, defend- 
ant objected to the introduction of any evidence under the complaint 
in this action, raising the point that the complaint makes no claim 
that the track is upon plaintiff’s property, and that there was nothing 
in the allegations of the complaint to show that the use and operation 
of the spur was other than the ordinary use thereof, and that there is 
nothing to show any special injury to the plaintiff. This point was again 
raised at the close of the plaintiff’s main case by a motion on the part 
of the defendant for a directed verdict, and the court specifically called 
the attention of plaintiff’s attorney to the matter of amending to meet 
these objections. Plaintiff declined to amend. This was in November, 
1914. In April, 1915, at the time of the hearing upon the motion for 
judgment non obstante, plaintiff then asked to amend to cover the point 
raised, to the effect that no special damage was shown as to plaintiff. 
To allow this amendment at such late hour, we contend was error. At 
that time the jury was of course gone, and there was no opportunity for 
the defendant to vary its proof to meet that new allegation.” 

We can see no merit to these objections, as we can see no necessity 
for the amendment at all. The original complaint alleged the location 
of the premises, and that the plaintiff possessed the usual property rights 
in the street. It also alleged the construction and operation of the rail- 
road track ; and that such construction and operation interfered with the 
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said property rights and the free ingress and egress to and from said 
premises, and rendered the reasonable and necessary use of said property 
hazardous, dangerous, and inconvenient, and damaged plaintiff’s busi- 
ness on said property and its rental value for all purposes, and rendered 
the view therefrom and thereto unsightly. Under these allegations it 
appears to us that the plaintiff was entitled to prove all that he could 
have proved under the amended complaint, and that that amendment 
did little more than to plead conclusions and evidence. 

Defendant next contends that a verdict should have been directed in 
its behalf for the reason that no claim is made for damages for the 
physical taking of the street, but merely for the depreciation in the 
value of the premises. Counsel also argues that there is no testimony 
as to smoke and noise, and that the damage occasioned by the construc- 
tion of the track was not special to the plaintiff, but only such as was 
sustained by the public at large. 

We, however, think that no error was committed in refusing to direct 
the verdict. No matter what may be the rule in other jurisdictions, the 
rule in North Dakota seems to have been clearly established. Here the 
Constitution not only provides that no property shall be taken for a 
public use without just compensation, but that no property shall be 
taken or damaged without such compensation. N. D. Const. art. 1, 
§ 14; 27 Am. & Eng. Enc. Law, 187. 

Here the rule of law is established that the adjacent lot owner owns 
a fee in the half of the street which is contiguous to his property. 
Donovan v. Allert, 11 N. D. 289, 58 L.R.A. 775, 95 Am. St. Rep. 720, 
91 N. W. 441. In the case at bar, also, it is clear from the record that 
there was an interference with and an encroachment upon at least a por- 
tion of the half of the street in which the plaintiff held the fee. 

It seems to be established that, where the fee is owned by the lot 
owner, a steam railroad is an additional burden or increased public 
servitude therein for which compensation may be had. Schurmeier v. 
St. Paul & P. R. Co. 10 Minn. 82, Gil. 59, 88 Am. Dec. 59; Reichert 
v. St. Louis & S. F. R. Co. 51 Ark. 491, 5 L.R.A. 183, 11 S. W. 
696. 

It seems also to be established that in such cases the lot owner can 
recover for the depreciation in the value of his real estate, and that the 
nuisance occasioned by a steam railroad, though not a public one, because 
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authorized by statute, is as to him a special and private nuisance. All 
that is necessary, too, seems to be an encroachment upon his fee, and it 
is not necessary to a recovery for the injury to his lots that he should 
also seek specifically to recover damages for the interference with the 
street, or rather for the value of his interest in the street. 10 R. C. L. 
101 and cases cited in note; 27 Am. & Eng. Enc. Law, 2d ed. p. 182 and 
note; Donovan v. Allert, 11 N. D. 289, 58 L.R.A. 775, 95 Am. St. Rep. 
720, 91 N. W. 441; N. D. Const. art. 1, § 14; Cosgriff v. Tri-State 
Teleph. & Teleg. Co. 15 N. D. 210, 5 L.R.A.(N.S.) 1142, 107 N. W. 
§25. 

Nor is it necessary in such a case that there shall be actual proof of 
a material interference with the access to the premises, or of noise or 
smoke, or that at the time of the action numerous trains are operated 
upon the track. It must be presumed that the track will be used in the 
future, and the jury may estimate that probable use from the facts estab- 
lished. An action for damages is, in such a case, indeed, similar to a 
condemnation proceeding, and the injury to the property from the con- 
struction of the railroad can be estimated, even though the amount of the 
future traffic is not actually proved. 

Where the deterioration in the value of the property is sought to be 
recovered, and where there is a physical encroachment upon the fee 
in the street, all of the surrounding circumstances may be proved,—the 
nature of the track, the difficulty of access, if any, the location of the 
property of the plaintiff, its connection with the outside world, and its 
reasonable and probable use, and even specific cases of annoyances and 
inconveniences in the past. All of these matters furnish evidence by 
which the jury or an expert can estimate the injury to the market value 
of the premises; and there was no error committed in allowing such 
proof in the case at bar, even if some of it did not, in itself, constitute 
an element of damage for which, if alone stated or relied upon, a re- 
covery could be had. Chicago, R. I. & P. R. Co. v. O’ Neill, 58 Neb. 239, 
78 N. W. 521; Chicago, B. & Q. R. Co. v. O’Connor, 42 Neb. 90, 60 N. 
W. 326. 

We have carefully examined the authorities cited by counsel for the 
respondent. Practically all of them, however, are either cases where 
the fee in the street was in the public, or where the Constitution merely 
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provided for compensation in the case of property which was actually 
taken. 

Nor, too, is there any merit in the contention that the proof was 
insufficient to show that the property claimed to have been injured was 
residence property. The fact that property is not used for residence 
purposes or has not been used in the past is not conclusive as to its char- 
acter. Damages can be recovered which are based upon the uses to 
which property can be reasonably put. In the case at bar, the jury was 
allowed, with the consent, of both parties, to view the premises, and it 
was for them to say from the evidence what those uses might reason- 
ably be. 

The judgment of the District Court is affirmed. 


J. E. BRYANS, Appellant, v. MINNEKOTA ELEVATOR COM- 
PANY, Respondent, and J. B. Meyers, Interested Third Party. 


(161 N. W. 718.) 


Appeal — dismissal— motion for— judgment — ratified — benefits accepted 
under. 
In this case the motion to dismiss the appeal is of little consequence, as the 
judgment appealed from is clearly right. However, the appeal is dismissed, 
as appellant has ratified the judgment and accepted benefits under it. 


_ Appeal from the District Court of Renville County, Honorable K. E. 
Leighton, J. 

Motion interposed by respondent to dismiss the appeal. 

Appeal dismissed. 

J. EH. Bryans for appellant. 

F. B. Lambert for respondent. 

J. J. Coyle for J. B. Meyers, interested third party. 


Rozrinson, J. The plaintiff avers that in September, 1915, Frank 
Schilling delivered to the elevator company 824 bushels of wheat, to be 
held in storage, and that in October, 1915, the company sold and con- 
verted the wheat to its own use when it was worth a dollar a bushel; 
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that Schilling transferred his title and claim to the plaintiff. The grain 
in question was produced by Frank Schilling, under a cropping contract 
reserving to the owner of the land on which it was produced the title 
to the grain until a division with Schilling. In August, 1915, to secure 
$825, Schilling mortgaged his interest in the grain to J. B. Meyers. 
On October 4, 1915, he, Schilling, made to the plaintiff, Bryans, a 
written transfer of the same wheat that he had mortgaged to Meyers, 
with a right to sue the elevator company for selling and converting the 
wheat. So, the plaintiff stands in the shoes of Schilling, the mortgagor. 
Now in the year 1915 Schilling produced on the land about 2,900 
bushels of wheat, and without any division the wheat was hauled to the 
elevator after it was threshed. (That was in September, 1915.) The 
elevator company made storage checks for the wheat as follows: 

Sept. 21, 1915. To Hynes, the landowner, 997 bushels; 

Oct. 6, 1915. To Hynes, 917.25 bushels; 

Sept. 21,1915. 310628, (Ex. E.) to Frank Schilling, 997 bushels. 

October 2d, under his mortgage, Meyers demanded of the elevator 
company possession of the storage receipt made to Schilling for his 997 
bushels of wheat. Meyers sold the grain to the elevator company for 
market price, 83 cents a bushel. He received on his mortgage debt 
$684.25, and the company retained and paid for threshing the grain, 
$148.25. 

It seems Bryans and Schilling thought it possible to defeat the mort- 
cage on the ground that, until a division of the grain, the title was to 
be in the landowner, and there had been no division; but the district 
court very justly decided against them, and Bryans appealed to this 
court. Now, a motion is made to dismiss the appeal on the ground that 
the plaintiff, Bryans, and his Schilling have, in effect, ratified the judg- 
ment which gave the elevator company a credit for payment on the 
Schilling mortgage, $684.25, and the threshing bill, $148.25. 

Meyers, the mortgagee of Schilling, makes affidavit showing that by 
consent of all parties the elevator company paid the threshing lien on 
the Schilling wheat, being $148.25. The elevator company paid Meyers 
on the Schilling mortgage $684, and the $684 was indorsed on the note 
and mortgage made by Schilling to Meyers. The mortgage covered some 
other property besides the wheat, and Meyers had commenced proceed- 
ings to foreclose when the plaintiff offered to buy the mortgage for the 
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balance due on it and the cost of the suit, making in all $194.88. In 
June, 1916, the plaintiff paid Meyers the sum of $194.88, the balance 
due on the mortgage and the cost of the suit, and he, Meyers, trans- 
ferred the note and mortgage to the plaintiff. 

On June 1, 1916, Bryans writes as follows: 


Citizens National Bank, 

Grano, N. D. 

I herewith inclose you a check, $194.88, payable to J. B. Meyers. 
You will turn this check over to Mr. Meyers upon his turning over to 
you a note for $825 with indorsements on it of $684, signed by Frank 
Schilling, and properly indorsed to me, together with the chattel mort- 
gage securing the same and the assignment of the chattel mortgage to 
me. Remit me the note and mortgage, with assignment, and indorse- 
ment on the note by Meyers. 


(Signed] J. E. Bryans. 


The answer is— 
J. E. Bryans, 
Mohall, N. D. 

We have your letter of the ist inst., with inclosed check, $194.88, 
payable to J. B. Meyers, which we have to-day turned over to J. B. 
Meyers. We return you the notes signed by Frank Schilling, with as- 
signment of mortgage duly executed by Mr. Meyers in your favor. 

[Signed] O. L. Hoydle, Cashier. 


The answer of Bryans is that, in buying the mortgage, he was acting 
for Frank Schilling. That answer is immaterial. From beginning to 
end, the case shows collusion between Bryans and Schilling to beat the 
mortgage debt. The appeal must be dismissed, and, if not dismissed, it 
is certain that on the record this court would have to affirm the judg- 
ment. The appeal is dismissed. 


Mr. Justice Gracz, being disqualified, did not participate. 
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STATE OF NORTH DAKOTA EX REL. FOREST LAKE STATE 
BANK, of Forest Lake, Minnesota, a Corporation, v. OHAS. 
HERMAN, Sheriff of Oliver County, North Dakota. 


(161 N. W. 1017.) 


Mortgages — assignment of — execution — sale of land — redemption — period 
-— redemptioner — who is. 

1. One W. gave first and second mortgages on 120 acres of land and a 
first mortgage on 40 acres. The first mortgages were assigned to R. and the 
second mortgage to D. M. obtained a judgment against W. and sold the land 
under execution subject to the prior mortgages. F. obtained a subsequent 
judgment; M. assigned the certificate of execution sale to P.; R. foreclosed 
the first mortgages; and D. and P. redeemed from the foreclosure sales. D. 
assigned his certificate of redemption and mortgage to M. After the expira- 
tion of the period of one year without redemption from the execution sale, 
and within sixty days from the redemptions by D. and P., F. attempted to 
redeem by paying to the sheriff the amount of all prior liens. Held, that at 
the expiration of the period for redemption from the execution sale F. ceased 
to be a redemptioner. 


Redemption — right of — limitation on. | 
2. Sections 7753-7757, and 7763 of the Compiled Laws of 1913 construed and 
held to limit the exercise of the right of redemption to the period of one year 
from the day of sale, with a permissible extension applicable only in case of a 
redemption by a redemptioner within a year from the day of sale. 


Redemption period — expiration — full beneficial ownership — passes to pur- 
chaser — sheriff’s deed — act of issuing — ministerial only. 

3. Sections 7757 and 7763 of the Compiled Laws of 1913 construed; and 
held that, upon the expiration of the period for redemption, the full bene- 
ficial ownership of the debtor passes to the purchaser at the execution sale, 
and that the execution of the sheriff’s deed is only a ministerial act required 
to complete the formal transfer of the naked legal title. 


Redemptioner — rights of —asserting as such—other remedy—is not es- 
topped to assert — legal rights — sheriff's certificate — property — interest 
in. 

4. One who assumes the position of a redemptioner to protect a right that 


Note-—On whether purchaser or mortgagee from original owner after a sale 
under a prior mortgage, and during the redemption period, may be a redemptioner, 
see note in 29 L.R.A.(N.S.) 508. 

On who may redeem from execution or foreclosure sale, see note in 21 Am. St. 
Rep. 243. 

36 N. D.—12. 
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could be protected in some other manner is not estopped to assert his legal 
rights under a sheriff’s certificate, as against a person who had, at the time 
of the redemption, no interest in the property, and who has since acquired no 
interest in reliance upon the assumed relationship. 


Mandamus — writ of —sheriff’s deed —to compel issuance of — redemption- 
er—duty of sheriff — statutory requirements. 
5. A writ of mandamus will not issue to compel the execution of a sheriff’s 
deed to one who is not a redemptioner, nor when it is the duty of the sheriff 
under the statute to issue the deed to another. 


Opinion filed March 26, 1917. Rehearing denied March 27, 1917. 


Appeal from District Court of Morton County, W. DL. Nuessle, 
Special Judge. 

Affirmed. 

Pfeffer & Pfeffer, for appellant. 

Where property has been sold under execution or mortgage, and re- 
deemed by a redemptioner, another redemptioner may redeem from 
such lost redemptioner, even after the expiration of one year, provided 
his redemption is made within sixty days after the last redemption. 
Comp. Laws 1913, §§ 7753, 7755, 8085; State ex rel. Brooks Bros. 
v. O’Connor, 6 N. D. 285, 69 N. W. 692. 

Upon the expiration of the period of redemption, the proper officer 
must make and give to the purchaser or to the then holder of the certifi- 
cate of sale, a deed of the real property sold. Comp. Laws 1913, § 7763. 

Such sales pass no present title or right in or to the property until 
completed by deed. Comp. Laws 1913, §§ 7763, 8087; Smith v. Colvin, 
17 Barb. 162. 

“The deed on execution sales shall vest in the purchaser as good a 
title as was vested in the debtor.” Comp. Laws 1913, § 7763; Swain 
v. Stockton Sav. & L. Soc. 78 Cal. 600, 12 Am. St. Rep. 118, 21 Pac. 
365; National Bank v. Union Ins. Co. 88 Cal. 497, 22 Am. St. Rep. 
324, 26 Pac. 509; Flanders v. Aumack, 32 Or. 19, 67 Am. St. Rep. 
504, 51 Pac. 449; MacGregor v. Pierce, 17 S. D. 51, 95 N. W. 281; 
Kaston v. Storey, 47 Or. 150, 114 Am. St. Rep. 912, 80 Pac. 217; Van 
Camp v. Weber, 27 S. D. 276, 130 N. W. 591; Farr v. Semmler, 24 
S. D. 290, 123 N. W. 835; Page v. Rogers, 31 Cal. 294; Whithed v. 
St. Anthony & D. Elevator Co. 9 N. D. 224, 50 L.R.A. 254, 81 Am. 
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St. Rep. 562, 83 N. W. 238; North Dakota Horse & Cattle Co. v. 
Serumgard, 17 N. D. 466, 29 L.R.A.(N.S.) 508, 188 Am. St. Rep. 
717, 117 N. W. 453. 

“The certificate of sale is only evidence of what transpired for the 
purposes of record notice, and as showing who is entitled to deed. It of 
itself eonveys no title.” North Dakota Horse & Cattle Co. v. Serum- 
gard, 17 N. D. 466, 29 L.R.A.(N.S.) 508, 138 Am. St. Rep. 717, 117 
N. W. 453; Macgregor v. Pierce, 17 S. D. 51, 95 N. W. 281; Farr v. 
Semmler, 24 S. D. 290, 123 N. W. 835; Van Camp v. Weber, 27 S. D. 
276, 1830 N. W. 591; Vandevender v. Moore, 146 Ind. 44, 44 N. E. 
3; Bennett v. Matson, 41 Il. 332; O’Brian v. Fry, 82 Ill. 274; Rock- 
well v. Servant, 63 Il]. 424; Vaughn v. Elv, 4 Barb. 159; Evertson v. 
Sawyer, 2 Wend. 507; Aldrich v. Sharp, 4 Ill. 261; Kihlholz v. Wolff, 
8 Ill. App. 371; Johnson v. Baker, 38 Ill. 98, 87 Am. Dec. 293; Hays 
v. Cassell, 70 Ill. 669; Bowman v. People, 82 Ill. 246, 25 Am. Rep. 
316; Roberts v. Clelland, 82 Ill. 538; Smith v. Colvin, 17 Barb. 161; 
Perry v. Burton, 111 Ill. 138; Horn v. Indianapolis Nat. Bank, 125 
Ind. 381, 9 L.R.A. 676, 21 Am. St. Rep. 231, 25 N. E. 558; 27 Cyc. 
1806; Robertson v. Van Cleave, 129 Ind. 217, 15 L.R.A. 68, 26 N. FE. 
899, 29 N. E. 781; Bouvier, Law Dict. 2 Bl. Com. 103, 195; 2 Crabb, 
Real Prop. *2 p. 942; Preston, Estate, 20; Black, Law Dict.; Washb. 
Real Prop. pp. 45, et seq. ; Ross, Law Dict. ; 2 Col. Litt. 345, 347; Neff 
v. Hagaman, 78 Ind. 57; McDonald v. Beatty, 10 N. D. 511, 88 N. W. 
281. 

One who assumes to be a redemptioner and acquires the rights of a 
redemptioner also assumes the obligations and liabilities of a redemp- 
tioner, and he must permit a qualified redemptioner to redeem from him 
within the period given by statute to a subsequent lien holder, and he 
is estopped to deny such rights. North Dakota Horse & Cattle Co. v. 
Serumgard, 17 N. D. 466, 29 L.R.A.(N.S.) 508, 138 Am. St. Rep. 
717, 117 N. W. 453; Horn v. Cole, 51 N. H. 287, 12 Am. Rep. 111; 
Pom. Eq. Jur. §§ 802-804, 809-811; Fargo Gas & Coke Co. v. Fargo. 
Gas & E. Co. 4 N. D. 219, 37 L.R.A. 593, 59 N. W. 1066. 

Redemption laws are looked upon with favor, and where no injury 
is to follow, a liberal construction should be given them to the end that 
the property of the debtor may pay as many of his debts as possible. 
17 Am. & Eng. Enc. Law, 1035; Lysinger v. Hayer, 87 Iowa, 335, 54 
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N. W. 145; Hervey v. Krost, 116 Ind. 268, 19 N. E. 125; Todd v. 
Johnson, 56 Minn. 67, 57 N. W. 320; Sprague v. Martin, 29 Minn. 
931; Schuck v. Gerlach, 101 Ill. 388; Oldfield v. Eulert, 148 Ill. 614, 
39 Am. St. Rep. 231, 36 N. E. 615. 

John F. Sullwan, for respondent. 

The plaintiff, by failing to redeem from the execution sale within 
the year allowed for redemption, could not redeem from the sale later 
made under the mortgage foreclosure. Plaintiff’s judgment lien or 
right to redeem thereunder was cut off by failure to redeem from the 
first sale of the premises within the time allowed by law, and plaintiff 
cannot thereafter be permitted to come in and try to redeem from an- 
other sale, and thus revive a right lost to it before. Past v. Rennier, 30 
N. D. 1, 151 N. W. 763; White v. Rathbone, 73 Minn. 236, 75 N. W. 
1046; Bartleson v. Thompson, 30 Minn. 161, 14 N. W. 795; Lowry v. 
Akers, 50 Minn. 508, 52 N. W. 922. 

Time is of the essence of the redemption statutes, and a failure to 
redeem within the time allowed by statute and in the manner provided 
by statute absolutely bars a redemptioner from redeeming. Comp. Laws 
1913, § 7754; Lynch v. Burt, 67 C. C. A. 305, 182 Fed. 417; Gilchrist 
v. Comfort, 34 N. Y. 235; Froelich v. Swafford, 33 S. D. 142, 144 N. 
W. 925; State ex rel. Brooks Bros. v. O’Connor, 6 N. D. 285, 69 N. W. 
692; Francestown Sav. Bank v. Silver, 122 Iowa, 685, 98 N. W. 498; 
Nichols v. Tingstad, 10 N. D. 172, 86 N. W. 694; Rucker v. Steelman, 
73 Ind. 397; Little v. Worner, 11 N. D. 382, 92 N. W. 456; Haley v. 
Young, 134 Mass. 364; Trenery v. American Mortg. Co. 11 S. D. 506, 
78 N. W. 991; Lowe v. Grinnan, 19 Iowa, 193; MacGregor v. Pierce, 
17 S. D. 51, 95 N. W. 281; McConkey v. Lamb, 71 Iowa, 636, 33 N. 
W. 146; Gates v. Ege, 57 Minn. 465, 59 N. W. 495; McMillan v. 
Richards, 9 Cal. 365, 70 Am. Dec. 655; Whithed v. St. Anthony & D. 
Elevator Co. 9 N. D. 224, 50 L.R.A. 254, 81 Am. St. Rep. 562, 83 N. 
W. 238. 

The only title that remains in the mortgagor or judgment debtor is 
merely the naked legal title, the purchaser holding all equitable title. 
Whithed v. St. Anthony & D. Elevator Co. supra. 

The presumption is that the value of the interest of the debtor is 
the amount bid at the sale. Harvison v. Griffin, 32 N. D. 188, 155 N. 
W. 655. 
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Brrevzett, J. This is an appeal from a judgment of the district 
court of Morton county denying a writ of mandamus and dismissing the 
petition. The petition prayed the issuance of a writ directed to the de- 
fendant, Chas. Herman, sheriff of Oliver County, requiring him to exe- 
cute sheriff’s deeds to the relator, covering certain lands which the relator 
claimed to have redeemed from execution and foreclosure sales in cir- 
cumstances that will appear in the following brief statement of the essen- 
tial facts: 

One Charles L. Wright was the owner of 160 acres of land, which he 
mortgaged in the year 1909 by executing two first mortgages on different 
parcels thereof, which mortgages were subsequently assigned to one 
Regan. He also gave a second mortgage upon a 120-acre tract, which 
was later assigned to one Robert Dunn. 

In February, 1913, the Mandan Mercantile Company levied an 
attachment against the land, and in December of the same year sold 
the same by virtue of a special execution in satisfaction of a judgment 
obtained by the mercantile company against Wright. A sheriff’s certifi- 
eate of sale was duly issued to the judgment creditor. On March 25, 
1913, the Forest Lake State Bank, of Forest Lake, Minnesota, also 
levied an attachment against the same land as the property of Wright, 
and in February of the following year a judgment in its favor was duly 
obtained against Wright. On January 17, 1915, Regan, the assignee 
of the first mortgage, caused 120 acres of the land to be sold under the 
mortgage, and a sheriff's certificate was duly issued to him. On April 
18, 1914, Regan also caused the remaining parcel of 40 acres to be sold 
under his first mortgage, and a sheriff’s certificate of sale as to this 
tract was also issued to him. Sheriff’s deeds have never been issued 
upon any of these certificates of sale. 

The Mandan Mercantile Company assigned its certificate of execution 
sale to one Parsons. Robert Dunn, the owner of the second mortgage 
upon the 120 acre tract, redeemed in due time from the first-mortgage 
foreclosure sale as to this tract, and Parsons redeemed in due time from 
the first-mortgage foreclosure sale of the 40-acre tract. Robert Dunn 
assigned his certificate of redemption, together with his second mort- 
gage, to the Mandan Mercantile Company, and, within sixty days after 
the redemptions effected by him and by Parsons, the Forest Lake State 
Bank, subsequent judgment creditor of Wright, attempted to redeem 
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by paying to the sheriff the amount necessary to discharge all liens in 
favor of the prior redemptioners. The sheriff executed to the bank, the 
relator herein, a certificate of redemption, but refuses to issue deeds, 
owing to the refusal of the mercantile company and Parsons to receive 
the redemption money and to their claim of right to deeds pursuant to 
the mortgage and execution sales. 

More than one year having elapsed after the execution sale before 
any attempt was made to redeem therefrom, it is contended on behalf 
of the certificate holders that they are entitled to sheriff’s deeds, even 
though they had assumed the position of redemptioners in order to 
protect their interests from the consequence of the foreclosure of prior 
mortgages. The contrary contention of the relator is based upon the 
proposition that, when one becomes a redemptioner for one purpose, he 
is a redemptioner for all purposes; and, in addition, the relator relies 
upon the generally accepted doctrine that redemptions are favored to 
the end that the property of the debtor may be made to pay as many of 
his debts as it will. However strongly these principles may appeal to 
the sense of justice, and however strong the temptation may be to regard 
them as controlling in particular cases, we cannot lose sight of the fact 
that the legislature has seen fit, and we dare say wisely, to prescribe 
definite rules of limitation governing redemptions. These rules are as 
binding upon the courts as any other within the proper sphere of legis- 
lation, and they must be applied according to their true intention in all 
cases to which they are applicable. We are mindful, however, that the 
statutes governing redemptions do not wholly remove the subject-matter 
of redemption from the operation of the doctrines of equity, and that, 
in any particular case where a ground for equitable relief is shown to 
exist, the appropriate decree will not be withheld because of encroach- 
ment upon the literal meaning of a statute. This court has, in the exer- 
cise of its equitable jurisdiction, permitted redemptions where the statu- 
tory period has elapsed. Hedlin v. Lee, 21 N. D. 495, 1381 N. W. 390; 
Wade v. Major, — N. D.—,— N. W. —. See also Murphy v. Teutsch, 
22 N. D. 102-104, 35 L.R.A.(N.S.) 1139, 182 N. W. 435, Ann. Cas. 
1913E, 1185, but circumstances were shown to be present warranting 
equitable relief. 

In the case before us we must first ascertain the meaning of the stat- 
ute, to determine whether or not a fair construction warrants the issu- 
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ance of the writ asked for. ‘The sections of the statute bearing upon 
the question are as follows: ; 

Comp. Laws 1913, § 7753. “Property sold subject to redemption, or 
any part sold separately, may be redeemed in the manner hereinafter 
provided by the following persons, or their successors in interest: 

“1. The judgment debtor, or his successors in interest. 

“2. A creditor having a lien by judgment, mortgage or otherwise on 
the property sold or on some share or part thereof, subsequent to that 
on which the property was sold. 

‘The persons mentioned in the second subdivision of this section are 
in this chapter termed redemptioners.” 

Section 7754 provides: “The judgment debtor or redemptioner may 
redeem the property from the purchaser within one year after the sale. 

99 


Section 7755, in so far as applicable, is as follows: “If the property 
is s0 redeemed by a redemptioner, another redemptioner may, even after 
the expiration of one year from the day of sale, redeem from such last 
redemptioner ; provided, the redemption is made within sixty days after 
such last redemption.” 

Section 7757 reads: “If the property is not redeemed according to 
law, the purchaser or his assignee or the redemptioner, as the case may 
be, is entitled to a sheriff’s deed of the property and it shall be the duty 
of the sheriff to execute and deliver such deed immediately after the 
time for redemption has in each case expired.” 

Section 7763 reads in part as follows: “Upon the expiration of the 
period for redemption the proper officer must make the purchaser, or 
the party entitled thereto, a deed of real property sold. Thedeed . 
shall vest in the purchaser or other party as aforesaid as good and per- 
fect a title . . . as was vested in the debtor at or after the time when 
such real property became liable to the satisfaction of the judgment.” 

The petitioner must fail in this action unless it is a redemptioner, or, 
if not such redemptioner, unless there is some equitable reason for ex- 
tending the period of redemption in its favor. In determining whether 
or not, under the statutes above quoted, the petitioner is a redemptioner 
and as such entitled to redeem from the mortgage foreclosure sales, we 
must look to the effect of the failure to redeem from the excution sale. 
Section 7753 names two classes of persons who can redeem. The first 
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is the judgment debtor or his successors in interest. The second com- 
prises creditors having liens, who are termed redemptioners. The pe- 
titioner claims its right to redeem by virtue of being a creditor having 
a lien by judgment, but under the conceded facts in this case more than 
a year had elapsed after the execution sale under the Mandan Mercantile 
Company judgment before any attempt was made on behalf of the relator 
to redeem from the prior mortgage-foreclosure sales. There having 
been no redemption from the execution sale by the judgment debtor 
or by any redemptioner within the period of a year as prescribed by 
§ 7754, the right to redeem from such sale was terminated; and any 
judgment creditor who did not avail himself of the right to redeem with- 
in this period lost the lien of his judgment as against the interest of the 
judgment debtor in the land sold. This interest passed completely to the 
purchaser at the execution sale, and the only thing that remained to be 
done was the ministerial act on the part of the sheriff of executing the 
formal instrument of transfer. After the failure to redeem from the 
execution sale for the period of a year, it is idle to say that the judg- 
ment creditor continued to have lien. There was no interest of the 
judgment debtor to which such lien could attach. After the expiration 
of a year from the execution sale without a redemption, the relator could 
no more redeem from the foreclosure sale than could the original debtor 
himself. The statute equally precluded both. We conclude that the 
lien of the relator’s judgment was extinguished when the equity of 
redemption was terminated, and that thereafter the relator was not a 
redemptioner. See Parker v. Dacres, 130 U. S. 43, 32 L. ed. 848, 9 
Sup. Ct. Rep. 433 ; Stevens v. Ferry, 48 Fed. 7; Cummings v. Pottinger, 
83 Ind. 294; Diamond v. Turner, 11 Wash. 189, 39 Pac. 379. 
Appellant argues at considerable length that the above conclusions are 
unwarranted in this case, because of the fact that the sheriff’s deed has 
not been given. The contention is that, since the sheriff’s deed is re- 
quired to transfer the title of the debtor, such title remains in him until 
the deed is executed and delivered in conformity with the statute. We 
thing this argument entirely untenable for the reason that the legal title 
of the debtor is unavailing to him for any purpose after the period of 
redemption prescribed by the statute has elapsed. The law makes it 
the ministerial duty of the sheriff to execute the deed immediately upon 
the expiration of the period for redemption. This being true, the sub- 
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stantial rights of the debtor and of the various redemptioners must be 
judged as though this ministerial act had been performed. Liens do not 
inhere in mere naked legal titles, they attach to the substantial interests 
of the owners of property. If the debtor could no longer redeem, of what 
value is a legal title still reposing in him which could be transferred from 
him by the mere ministerial act of a public officer ? 

In support of the contention of the appellant many authorities are 
eited, holding that a purchaser at an execution sale acquires only a lien. 
A careful examination of these authorities discloses that none of them 
goes to the extent of holding that a certificate holder can be compelled 
to permit a redemption after the lapse of the statutory period. The case 
principally relied upon is Robertson v. Van Cleave, 129 Ind. 217, 15 
L.R.A. 68, 26 N. E. 899, 29 N. E. 781. In this case the question 
arose as to the capacity in which the holder of a sheriff’s certificate was 
entitled to redeem, and the court held that he was entitled to redeem as 
a lien holder, but not as owner. “His character is not,” said the court, 
“transformed into that of an owner until the sale is consummated by the 
execution of a deed.” Upon a rehearing of the case, the court went 
more at length into the question of the character of the interest which 
the holder of the sheriff’s certificate held after the period of redemption 
had expired. In the opinion upon rehearing found in 29 N. E. p. 781, 
the court said: “The exmration of the year allowed for redemption 
enlarges hts [the certificate holder’s] rights, un this—that to his len 
on the land 1s added an equttable interest in the land, which his act alone 
may ripen into a title. Hts right to a deed, instead of being contingent 
upon the action of others, has become absolute, and depends solely upon 
his own action. If he has done nothing to waive his right, no act of 
another can thereafter, without his consent, deprive him of tt, as might 
have been done by redemptton before that tume. If he exercises his 
right, and demands and receives from the sheriff a deed, he thereby ac 
quires a legal title.” It is clear from the above quotation that the su- 
preme court of Indiana regarded the right of the debtor to redeem as 
terminated upon the expiration of the statutory period. Instead of the 
authority supporting the appellant’s contention as to the extension of 
the right to redeem, it rather supports the opposite view. As said above, 
the court holds only that the certificate holder must redeem as a lien 
holder. If Parsons, in the instant case, had not redeemed as a lien 
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holder, the appellant might have invoked the rule of the Indiana case to 
attack the validity of the redemption. 

In a later Indiana case, Hubble v. Barry, 180 Ind. 518, 103 N. E. 
328, the holder of a sheriff’s certificate, issued in 1897, made no demand 
for a deed, and consequently no deed was executed for more than ten 
years after the issuance of the certificate. The court, in considering 
whether the issuance of the certificate merely continued the lien of the 
judgment for which the land had been sold, or operated to give to the 
holder thereof an estate in the lands upon the expiration of the period 
for redemption, held that the holder of the sheriff’s certificate was 
invested with much more than the equivalent of the judgment lien. The 
running of the Statute of Limitations against the judgment lien was 
held not to affect the interest acquired and held under the sheriff’s certifi- 
cate. The court relied upon the case of Robertson v. Van Cleave, 
supra, and especially emphasized that feature of the opinion wherein it 
was held that the holder of the certificate acquired “an equitable estate 
in the property.” 

In the case of Past v. Rennier, 30 N. D. 1, 151 N. W. 763, this court 
has at least strongly intimated, if not directly held, that the failure to 
redeem within the statutory period for redemption excludes one from 
any interest in the property sold, and that a lien holder who refrains 
from exercising the right to redeem within the period prescribed by 
statute ceases to be a redemptioner. In that case, however, the sheriff’s 
deed was issued immediately upon the expiration of the period for re- 
demption, so the appellant is correct in his contention that the case is 
not entirely analogous to the instant case. 

In Minnesota it has been held in several cases that the failure to re- 
deem within the period of time fixed by the statute cuts off junior liens 
and terminates the rights of junior lien holders as redemptioners. 
Bartleson v. Thompson, 30 Minn. 161, 14 N. W. 795; Lowry v. Akers, 
50 Minn. 508, 52 N. W. 922; White v. Rathbone, 73 Minn. 236, 75 
N. W. 1046. The appellant concedes that under the rule of the 
Minnesota cases its right to redeem terminated upon the expiration of 
the statutory period, but contends that this rule is inapplicable under 
statutes similar to ours, requiring the execution of a sheriff’s deed to 
convey the title of the debtor. In the Minnesota statutes (General Stat- 
utes of Minnesota 1913, § 7942) it is provided that the certificate of 
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sale shall itself operate as a conveyance upon the expiration of the time 
for redemption. In our opinion there is no substantial difference in this 
respect between the statutes of Minnesota and those of North Dakota. 
In this state it is the ministerial duty of the sheriff to execute a deed 
to effect a formal transfer of the naked legal title, and the equities of 
interested parties can be properly determined only by regarding as done 
those official acts which the law requires to be done. It 1s true that the 
holder of the sheriff’s certificate may, even after the period for redemp- 
tion has expired, permit redemption to be made, but this rests wholly in 
the discretion of the holder of the certificate. He cannot be compelled 
to permit redemption after the statutory period has elapsed; although 
he might be willing to accept the full amount of his claims and to assign 
the certificate evidencing his right to a deed. In this case the holder of 
the certificate of execution sale refuses to reccive the redemption money 
and to assign his certificate. This being true, it is the duty of the sheriff 
to execute the deed to the certificate holder rather than to the relator. 
The argument is further advanced on behalf of the appellant that, 
since Dunn and Parsons have redeemed from the mortgage-foreclosure 
sales as redemptioners, they must be regarded as redemptioners for all 
purposes. Granting the soundness of this argument, before it can avail 
the appellant it must be in a position to take advantage of the fact that 
the redemption in these circumstances rendered the interest of the 
redemptioners so redeeming subject to the like interests of other redemp- 
tioners. The principle invoked has nowhere been applied more liberally, 
we believe, than in the case of North Dakota Horse & Cattle Co. v. 
Serumgard, 17 N. D. 466, 29 L.R.A.(N.S.) 508, 138 Am. St. Rep. 717, 
117 N. W. 453. But in that case 1t was invoked to support the right of 
one who was a redemptioner at the time of the assumption of that rela- 
tionship by another, upon whose action the right of the redemptioner 
was predicated. The court was called upon to determine the validity of 
a redemption alleged to have been effected by one Serumgard. The 
property had been sold upon the foreclosure of a fifth mortgage, the sale 
occurring on March 26, 1904. A sixth mortgage was held by one Wil- 
liams, and a seventh mortgage, executed on the 3d day of March, 1905, 
was held by Serumgard. On March 25, 1905, Williams redeemed as a 
redemptioner. On April 25, 1905, Sannan, the holder of the prior mort- 
gages not affected by the foreclosure, redeemed as a redemptioner, and 
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within sixty days from the date of this redemption, to wit on June 22, 
1905, Serumgard redeemed as a redemptioner under his seventh mort- 
gage. It clearly appears from these facts that, at the time of Sannan’s 
redemption, Serumgard was a lawful redemptioner, and Sannan, having 
redeemed in that capacity, was not permitted to assume subsequently 
an attitude that would prejudice the right of Serumgard to redeem with- 
in the sixty days given by the statute. This case does not go to the 
extent of holding that one who assumes the position of a redemptioner 
must permit redemptions by those who, at the time of the assumption of 
such attitude, had ceased to be redemptioners. The decision in the 
Serumgard case must rest upon the principle of estoppel, and only those 
ean invoke the principle who have acted in reliance upon the relation 
assumed by the one who styled himself a redemptioner. Surely one 
whose lien was dead at the time cannot be said to have acted upon the 
assumed relationship, or to have been prejudiced in any way. Appellant 
not being classed as a redemptioner, as above indicated, is in no position 
to complain if not recognized as such. 

Our confidence in the correctness of the conclusions reached is 
strengthened when we consider the possible effect of adopting the rule 
contended for by appellant. Confessedly appellant’s whole case rests 
upon the fact that the sheriff’s deed was not issued to the purchaser 
at the execution sale. This court is asked to say that, in all cases 
where this mere ministerial act is not performed, the rights of parties 
in whose favor it is required to be performed will be rendered subject. 
to the subsequent claims of those who have not seasonably exercised 
the right to redeem. By force of the doctrine contended for, dilatory 
creditors would be enabled to speculate at the expense of one having a 
completely vested interest in the property. We are satisfied that the 
statutes governing redemptions are not susceptible to the construction 
contended for by appellant. If appellant loses, it loses by reason of 
its failure to exercise the reasonable and proper degree of vigilance nec- 
essary to secure its rights and to insure their timely protection. We are 
impelled to conclude that, under a fair construction of the statutes 
governing redemptions, regarding them in a light most favorable to both 
debtors and creditors interested in redeeming, the petitioner has not 
brought itself within their provisions so as to warrant the issuance of 
the writ prayed for. The writ must be denied, therefore, unless the 
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petitioner has set forth equitable reasons for being permitted the rights 
of a redemptioner. 

We have carefully examined the petition and the evidence submitted, 
and we find no reason or facts set forth that would warrant the extension 
of the right of redemption to the petitioner upon equitable grounds. 
Thus, the petitioner wholly fails in its attempt to reach the property in 
question. 

It may well be doubted whether, in an application for a writ of 
mandamus, the inquiry should extend further than is necessary to de- 
termine the bare legal aspect of the petitioner’s right, but we have 
preferred to review the merits of the issues presented to the trial court. 
If the inquiry is confined to the questions proper for the consideration 
of the sheriff in determining to whom deeds should issue, the answer 
to the petitioner’s demand is found in the statute making it the duty of 
the sheriff “to execute and deliver such deed immediately after the time 
for redemption has in each case expired.”” Under this statute the duty 
was owing to the holder of the certificate of execution sale, from which 
there was no redemption. 

The judgment is affirmed. 


Grace, J. I dissent. 


Roszinson, J. (dissenting). This is a suit brought by the plaintiff 
as a redemptioner to compel the sheriff to make to him a deed of land 
redeemed from a prior redemptioner. There was a mortgage foreclosure 
of a quarter section of land. The owner failed to redeem, but a redemp- 
tion was duly made by the parties (Parsons and Dunn) under small 
liens. To redeem, they paid $1,419. Then, within sixty days, the 
plaintiff duly offered to redeem from the first redemptioners, and paid to 
the sheriff the full amount due them, with interest at 12 per cent, 
amounting to $1,686.83. The sheriff accepted the money and duly made 
to the plaintiff a certificate of redemption. The first redemptioners re- 
fused to receive the money, and hence the sheriff refused to make to the 
plaintiff a deed of the land, as provided by statute. 

The defense is that the second redemption was unauthorized because 
of the conceded fact that it was made more than a year from the date 
of the execution sale and foreclosure under which Parsons redeemed. 
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And said execution sale was prior to the judgment of the second redemp- 
tioner. The arguments are not all on one side, but all questions of 
doubt must be resolved in favor of equity and justice. In making their 
redemption, the first redemptioner treated their Judgment and the 
sheriff’s sale certificate as a mere lien on which there was due and owing 
a specified amount, and the second redemptioners treated it in the same 
manner and paid to the sheriff the sum due on all prior liens, with inter- 
est at 12 per cent. 

No creditor can fairly complain that he is injured when he gets all 
his money with interest at 12 per cent, even though it may prevent him 
from making a speculation and getting something for nothing. In case 
of an execution or foreclosure sale, equity strongly favors a party who 
fairly and honestly tries to protect himself by a redemption from a 
redemptioner. 

As stated in the brief of counsel: “The redemption statute is remedial 
in its nature, and is intended not only for the benefit of creditors holding 
liens subsequent to a lien in process of foreclosure, but more particularly 
for the purpose of making the property of the debtor pay as many of 
his debts as it can be made to pay, and to prevent its sacrifice, and the 
statute should be liberally construed. 

“One who assumes to be a redemptioner, and acquires the rights of a 
redemptioner also assumes the obligations and liabilities of a redemp- 
tioner, and it follows that he must permit a qualified redemptioner to 
redeem from him within the period given by statute to a subsequent lien 
holder. 

“The title acquired by a redemptioner is the same which he would 
acquire by a voluntary sale and purchase of the sheriff’s certificate of 
sale, except that the statutes recognize the equity of requiring one given 
this right by law to permit those similarly situated to purchase from 
him within a specified time; in other words, it gives the subsequent lien 
holder the same right given him.” 

There is no reason for an extended discussion of this matter. The 
statute on redemption, which gives a redemptioner a right to redeem 
from a prior redemptioner within sixty days, is plain enough, and [ 
think the second redemptioner is clearly within the statute. 

This is the opinion to which all the Judges agreed before a rehearing. 
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BISMARCK WATER SUPPLY COMPANY, a Corporation v. THE 
COUNTY OF BURLEIGH IN THE STATE OF NORTH 
DAKOTA, a Public Corporation. 


(161 N. W. 1009.) 


Pleading — complaint — statutory action—adverse claims— brought to de- 
termine — specific claims—made by defendants—set forth in—not 
demurrable. 

1. A complaint which contains all the material allegations required in a 
complaint in a statutory action to determine adverse claims, and in addition 
thereto sets forth the specific interests claimed therein by the defendant, 
and reasons showing such interests to be invalid is not demurrable. 


Courts — powers of — relief to be granted — taxes —collection or annulment 
—actions for — taxation — partial — unfair — unequal. 

2. Under the provisions of § 2201, Compiled Laws 1913, the courts are 
vested with powers to grant relief, in an action or proceeding to collect or 
annul taxes, or in an action to determine adverse claims, against partial, 
unfair, or unequal assessments. 


Void taxes — sale on— land bid in by county — action — to cancel and annul 
— taxes — tax sale. 
3. When lands have been offered for sale and bid in by a county for void 
taxes, an action lies against the county to cancel and annul the taxes and 
tax sales. 


Opinion filed March 6, 1917. 


Appeal from the District Court of Burleigh County, Hon. W. L. 
Nuessle, Judge. 

Affirmed. 

H. R. Berndt, State’s Attorney for Burleigh county, for appellant. 

This action is in the nature of an action to determine adverse claims 
to real property. But the complaint, instead of requiring defendant 
to “‘set forth all its adverse claims to the property, and that the validity, 
superiority, and priority thereof be determined,” contains allegations 
as for an action in “accord and satisfaction.” Comp. Laws, 1913, 
Code Civ. Proc. chap. 31, Comp. Laws, 1913, art. 6, chap. 54. 

There is a misjoinder of causes and the demands for relief are wholly 
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and manifestly inconsistent. Golden Valley Land & Cattle Co. v. 
Johnstone, 21 N. D. 97, 128 N. W. 690. 

It is true that a demurrer only reaches defects appearing on the face 
of the complaint or pleading to which it is directed. But we believe 
that by demurrer a party denies the legal sufficiency of the facts stated 
by his adversary. In other words, its function is to place in dispute 
the legal operation of the facts stated. Burnett v. Costello, 15 8S. D. 
89, 87 N. W. 575. 

Plaintiff has put into its complaint matters which might properly 
have been pleaded by way of reply, and has therefore made its complaint 
demurrable. Calvo v. Davies, 73 N. Y. 211, 29 Am. Rep. 130; Dorsey 
v. Columbus R. Co. 121 Ga. 697, 49 S. E. 698; Clough v. Goggins, 40 
Towa, 325; Favre v. Louisville & N. R. Co. 91 Ky. 541, 16 8S. W. 370; 
Behrley v. Behrley, 93 Ind. 255; Knauss v. Lake Erie & W. R. Co. 
29 Ind. App. 216, 64 N. E. 95; Matlock v. Mallory, 19 Ala. 694; 
Renfro v. Heard, 14 Ala. 23, 48 Am. Dec. 82. 

County boards of equalization have no jurisdiction to correct individ- 
ual valuations made by city boards. First Nat. Bank v. Lewis, 18 N. 
D. 390, 121 N. W. 836; Minot v. Amundson, 22 N. D. 236, 133 
N. W. 551. 

Neither are courts the instruments to review an assessment for taxes. 
George C. Bagley Elevator Co. v. Butler, 24 8. D. 429, 123 N. W. 
866. 

The plaintiff’s own pleading shows an attempt to impeach the record 
upon which the pleading itself is based. Hoffheimer v. Stiefel, 17 
Misc. 236, 39 N. Y. Supp. 715. | 

“‘Taxes due from any person upon personal property shall be a lien 
upon any and all real estate and personal property owned by him at 
the time the tax became due.” Comp. Laws, 1913, § 2186; Rochford 
v. Fleming, 10 S. D. 24, 71 N. W. 317. 

Miller, Zuger & Trllotson, for respondents. 

(Mr. George E. Wallace, of the State Tax Commission, by special 
permission, filed a brief on behalf of the state, the City of Bismarck, 
and school district.) 

Any person aggrieved by the manner in which his property is assessed, 
or by the unfair and unequal and partial action of the taxing powers, 
may maintain an action in the District Court to remove the cloud 
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on his land and cancel unlawful taxes on the same, and he is not 
required, before doing so, to go before any board to seek relief. Minot 
v. Amundson, 22 N. D. 241, 1383 N. W. 551. 

County commissioners have the right to adjust and compromise dis- 
puted taxes, and to make settlement thereof. Rev. Codes 1895 and 
1899, § 1907; Rev. Code 1905, § 2401, Comp. Laws 1913, §§ 2165, 
3276; Hagler v. Kelly, 14 N. D. 218, 103 N. W. 629; Farnsworth v. 
Wilbur, 19 L.R.A.(N.S.) 320-328, note; Brown County v. Jenkins, 
11 8. D. 330, 77 N. W. 579; State v. Davis, 11 S. D. 111, 74 Am. 
St. Rep. 780, 75 N. W. 897; Farnham v. Lincoln, 75 Neb. 502, 106 
N. W. 666; Washburn County v. Thompson, 99 Wis. 585, 75 N. W. 
309; Collins v. Welch, 58 Iowa, 72, 483 Am. Rep. 111, 12 N. W. 121. 

This rule applies to corporations and individual alike. Gering v. 
School Dist. 79 Neb. 219, 107 N. W. 250. 

The compromise of a controversy is valid, not because it is the 
settlement of a valid claim, but because it is the settlement of a dispute. 
Flannagan v. Kilcome, 58 N. H. 443; City Electric R. Co. v. Floyd 
County, 115 Ga. 655, 42 S. E. 45; Perkins v. Trinka, 30 Minn. 241, 
15 N. W. 115; Hall v. Wheeler, 37 Minn. 522, 35 N. W. 377; Mills 
v. Miller, 2 Neb. 299; Neibles v. Minneapolis & St. L. R. Co. 37 
Minn. 151, 33 N. W. 332. 

The compromise of a dispute over a doubtful claim is a sufficient 
consideration to support a promise or a contract. Crans v. Hunter, 
28 N. Y. 389; Melcher v. Insurance Co. 97 Me. 512, 55 Atl. 411; 
Blake v. Peck, 11 Vt. 483; Johnson v. Redwine, 98 Ga. 112, 25 S. 
E. 924; Lee v. Swilling, 68 Ark. 82, 56 S. W. 447; Dickey v. Jackson, 
47 Or. 531, 84 Pac. 701; Gates v. Shutts, 7 Mich. 127. 

In this case there was a settlement and full performance by both 
the water company and the county, and both are bound. Adams v. 
Crown Coal & Tow Co. 198 Ill. 445, 65 N. E. 97; Stapilton v. Stapil- 
ton, 1 Atk. 2, 26 Eng. Reprint, 1, 12 Eng. Rul. Cas. 100; Daly v. 
Busk Tunnel Co. 64 C. C. A. 87, 129 Fed. 518; McClure v. McClure, 
100 Cal. 339, 34 Pac. 822; Smith v. Smith, 36 Ga. 184, 91 Am. 
Dec. 761; Bement v. May, 135 Ind. 664, 34 N. E. 327, 35 N. E. 
387. 

Such agreements, adjustments, and compromises find favor with the 
courts. Doyle v. Donnelly, 56 Me. 26; Sigsworth v. Coulter, 18 III. 

36 N. D.—13. 
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204; Stoddard v. Mix, 14 Conn. 12; Flannagan v. Kilcome, 58 N. H. 
443; Norton Bros. v. Eastman, 83 Ill. App. 303; McClure v. McClure, 
100 Cal. 339, 34 Pac. 822. 

A voluntary compromise of conflicting claims will not be set aside 
or disturbed in the courts merely because the parties may have acted 
upon a mistake in the law. Stover v. Mitchell, 45 Il. 213; Collins v. 
Welch, 58 Iowa, 72, 43 Am. Rep. 111, 12 N. W. 121. 


Rosinson, J. This is an appeal from a judgment of the district 
court of Burleigh County on an order overruling a demurrer to a com- 
plaint in an action to cancel a void tax. The complaint shows that 
in the years 1901 to 1905, inclusive, the plaintiff was the owner of 
a system of waterworks and that there was connected with the water 
mains of plaintiff a line of water mains extending to the state peni- 
tentiary, and another line, which belonged exclusively to the state and 
was used to supply water in the penitentiary and the capitol. That 
in said years the defendant caused the valuation of said 3 miles of 
water mains to be added to the valuation of the plaintiff’s personal 
property. On this false valuation there was assessed and levied against 
the property of the plaintiff the sum of $4,416.79, which included 
$1,416.79 on the valuation of said 3 miles of water mains which 
belonged to the state. Then plaintiff appealed for relief to the county 
commissioners and appealed to the district court from an order of the 
commissioners denying it a just abatement of such illegal tax. While 
the appeal was pending, the plaintiff and the defendant compromised 
the matter. The plaintiff agreed to pay and did pay the sum of $3,000 
in full discharge of the taxes levied against it, and the defendant 
agreed to abate and cancel the illegal tax. The defendant failed to 
perform its agreement and caused the void tax to be extended on the 
tax list against the real property of the plaintiff, which was advertised 
and bid in by the county for the amount of such void tax, with interest, 
penalty, and cost. Of course, the demand of the complaint is that 
the void taxes and tax sale be canceled. 

As the stated facts show beyond question that the taxes and tax sales 
were void, the complaint does state a good cause of action. Indeed, 
the plaintiff had a good cause of action without applying to the com- 
missioners for any reduction of the assessment. The case does not 
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involve any question of compromising a tax, or of an accord and satis- 
faction. It is merely a suit to declare that a void tax is void. 

In reading the decisions of this court and the statutes of the state 
it must be remembered that under the Constitution every man has a 
remedy by due process of law for all injuries done him in his person 
or property. He does not have to run all round Robin Hood’s barn. 
He may demand of the courts right and justice, without sale, denial, 
or delay. 

It is needless to waste time in reviewing decisions on so simple a 
matter. The order overruling the demurrer and the judgment are 
affirmed. 


CurisTianson, J. (concurring specially). I concur in the conclu- 
sion reached by Mr. Justice Robinson, but as I do not care to express 
any opinion upon some of the matters discussed by him, I deem it 
desirable to set forth the reasons why I believe the judgment appealed 
from should be affirmed. 

The plaintiff brings this action to cancel certain tax sale certificates 
against certain parcels of land in Burleigh county. The complaint 
contains all the material allegations required in a complaint in a statu- 
tory action to quiet title. The only departure from such complaint is 
that in the instant case the complaint not only alleges that the defend- 
ants claim a certain estate, or interest in, or lien or encumbrance upon, 
the property, but further alleges the nature of the alleged interest or 
lien so claimed and states the reasons why such alleged interest or lien 
is null and void. 

The complaint alleges, in substance, that the plaintiff is, and at 
all times mentioned in the complaint has been, the owner of certain 
lands in Burleigh county ; that during the years 1901 to 1905, inclusive, 
the plaintiff was the owner of a system of waterworks, consisting of 
mains, hydrants, etc., located and operated in the city of Bismarck, 
and that there was connected with the water mains of the plaintiff a line 
of water mains extending to the state penitentiary, and another line 
to the state capitol, both belonging to the state of North Dakota; 
that said two lines, consisting of 3 miles of water mains, were assessed 
as plaintiff’s property, and included, by the taxing officers during all 
of said years, in and added to the valuation of plaintiff’s property; 
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that the aggregate amount of taxes so assessed, levied, and extended 
against the plaintiff for said years amounted to $4,416.79, of which 
sum more than $1,416.79 represented the taxes levied upon the valua- 
tion of the 3 miles of water mains belonging to the state of North 
Dakota; that upon discovering the erroneous inclusion of said 3 miles 
of water mains in the assessment and valuation of plaintiff’s property 
it promptly made application to the board of county commissioners 
of Burleigh county for an abatement and cancelation of that portion 
of the tax charged against it for and on account of the water mains 
belonging to the state of North Dakota; that the board of county 
commissioners rejected the application; that the plaintiff thereupon 
appealed to the district court of Burleigh county from such decision, 
and while such appeal was pending and undetermined, the plaintiff 
and the county commissioners of Burleigh county, on December 6, 
1906, entered into an agreement compromising said matter, whereby 
plaintiff agreed to pay the sum of $3,000 (the amount levied upon a 
valuation of the property which plaintiff actually owned), and the 
county commissioners agreed to abate the taxes; viz., $1,416.79, assessed 
and levied against plaintiff by reason of the erroneous inclusion of the 
water mains belonging to the state of North Dakota; that plaintiff 
thereupon paid said sum, which was accepted by the county in satis- 
faction of all taxes for the years 1901 to 1905, inclusive; that plaintiff 
thereupon dismissed its appeal, but that notwithstanding such settle- 
ment, the taxing officials of the defendant county caused said $1,416.79, 
with penalties and interest, to be extended as a purported lien against 
the real property of the plaintiff, and that thereafter the defendant, 
through its taxing officials, caused such real property to be listed and 
advertised for sale, and sold at the annual tax sale held on December 
14, 1915, at which sale, there being no other bidders, said real property 
was bid in by the county for said purported taxes. The plaintiff there- 
fore demands judgment that the said purported tax certificates be 
annulled, and that plaintiff’s title to the land be quieted as against 
any claims under such tax sale certificate. 

The defendant interposed a general demurrer to this complaint. The 
trial court overruled the demurrer. The defendant elected to stand 
upon its demurrer and judgment was entered in favor of the plaintiff 
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as prayed for in the complaint. The appeal is taken from the judg- 
ment. 

It should be ieaeies in mind that in determination of this cause we 
are limited to a consideration of the facts as stated in plaintiff’s com- 
plaint. For it is a universal rule that a demurrer admits all the 
allegations of fact in the pleading which are issuable, relevant, and 
material, and well pleaded. 6 Standard Enc. Proc. 943. Want of 
verity of the facts alleged cannot be availed of, nor may the court con- 
sider whether they can be sustained by provf. 6 Standard Enc. Proc. 
949. In other words, the demurrer, for the purpose of the demurrer, 
admits the truth of the facts in the pleading, but questions their legal 
sufficiency. While admission by demurrer is only for the purposes 
of the demurrer, and does not conclude the party demurring on a 
subsequent trial on the merits, it nevertheless dispenses with proof in 
a case where the demurrer is overruled and the demurrant elects to stand 
upon the demurrer. 6 Standard Enc. Proc. 955, e¢ seg. In the 
instant case, therefore, the sole question presented for our determination 
is whether the facts alleged in the complaint entitle plaintiff to a can- 
celation of the tax sale certificates. It is an admitted fact upon this 
appeal that the taxing officials in assessing plaintiffs property included — 
certain property belonging to the state of North Dakota; and that the 
inclusion of such property resulted in the levying of a tax against 
plaintiff’s property in the sum of at least $1,416.79 in excess of that 
which should and would have been levied provided such state property 
had not been included. 

It is also admitted that plaintiff paid every cent of the taxes, which 
were based upon the valuation of its own property, and that the taxcs 
which defendant sought to collect by the sale of plaintiff’s real estate 
were based wholly upon the valuation of the water mains belonging to 
the state of North Dakota. 

The defendant relies mainly upon the proposition that the plaintiff 
has pursued an improper remedy. It is asserted that it should have 
made application to the board of equalization for a correction of the 
erroneous assessment; that this remedy is exclusive, and that the 
courts have no power or right to correct an error committed by taxing 
officers or boards unless relief is first sought before such board. 
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In support of this contention, defendant’s counsel has cited numerous 
cases in support of the doctrine that equity will not interfere by injunc- 
tion with the enforcement or collection of a tax where legal remedies 
are or have been available. This doctrine has recently been affirmed 
by this court (Bismarck Water Supply Co. v. Barnes, 30 N. D. 555, 
L.R.A.1916A, 965, 153 N. W. 454), and meets with my entire 
approval, but has no application in the case at bar. 

Section 2201 of the Compiled Laws of 1913 provides: “In any 
action or proceeding for the collection or annulment of taxes levied or 
assessed against any person or property in this state and in any action 
or proceedings to determine adverse claims to real estate, no tax shall 
be set aside for any irregularity or defect in form, or illegality in 
assessing, laying or levying such tax if the person against whom or 
the property upon which such tax is levied, assessed or laid is in fact 
liable to taxation, unless it be made to appear to the court that such 
irregularity resulted to the prejudice of the party objecting, or that 
the taxes against such person or property have been partially, unfairly 
or unequally assessed, and in such cases the court may reduce the 
_ amount of such taxes and give judgment accordingly; the court shall 
also have power to amend and correct all irregularities or defects in 
the form or manner of assessment.” 

This statute clearly confers upon the courts the power and authority 
to correct any wrong which may result from an unfair or unequal 
assessment when such tax comes in question in an action instituted for 
the collection or annulment thereof, or in an action to determine adverse 
claims. The statute is so plain and specific in its terms as to admit 
of little or no room for construction. In the case at bar it is unques- 
tioned that if the plaintiff is required to pay the tax involved in this 
action, it must pay a tax levied against it by taxing officers who based 
their action upon, and in effect assessed to the plaintiff, property belong- 
ing to the state of North Dakota. The statute above quoted clearly 
applies to this action and invests the court with power to correct the 
error thus committed. 

Whether the county commissioners had the power to make the com- 
promise alleged in the complaint under the decisions of this court in 
First Nat. Bank v. Lewis, 18 N. D. 390, 121 N. W. 836; Minot v. 
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Amundson, 22 N. D. 236, 133 N. W. 551; isa question which need not 
be determined and upon which I express no opinion. 
The judgment appealed from is right and must be affirmed. 


BrepzEtL, J. I concur fully in the views expressed by Mr Justice 
Christianson in the foregoing opinion. 


Bruce, Ch. J. (specially concurring). I agree with all that is said 
in Justice Christianson’s opinion and in the result that is reached by 
both him and Justice Robinson. I doubt whether the sale was void 
or whether the compromise was proper. The tax, however, was paid 
(at least all that was due), and the sale should be set aside. 





W. H. PORTER et al. v. NORTHERN FIRE & MARINE INSUR- 
ANCE COMPANY, a Corporation. 


(161 N. W. 1012.) 


Corporation — stock in— subscription to—agreement in—paid up —“non- 
assessable’’ — stockholders — assessment on stock — may restrain same. 

1. Where a corporation sells its stock under a subscription agreement which 
provides that the stock shall be fully paid and nonassessable, and where the stock 
certificates are stamped “fully paid and nonassessable,” minority stockholders 
may restrain the collection of an assessment levied by the directors. 


Stock — “‘nonassessable’’ and ‘‘fully paid up’’— so issued — negatives fur- 
ther Mability — par — stock sold at. 

2. The term “nonassessable” is held to negative liability for any added con- 

" tribution to the capital of the corporation above the subscription liability, 





Note—The case of Porter v. Northern F. & M. Ins. Co. is in accord with the 
general rule, to the effect that, in the absence of statutory authority or special 
power conferred upon the directors of a corporation by the articles of incorporation, 
they have no power to make calls or assessments on fully paid-up stock, or stock 
which is issued as fully paid up, or to subject it to sale or forfeiture for nonpay- 
ment of the same, for the reason that the liability to calls is the result of contract 
such as an agreement of subscription or the like, and the power to make assess- 
ments is wholly statutory, as will be seen by an examination of notes in 45 L.R.A. 
647, and 22 L.R.A.(N.8.) 1013, on the general topic, “Assessments on paid-up stock.” 
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or above the par value of the stock, where the subscription liability is fully 
paid and the stock has been sold at par or above. 


Terms — “‘call’’ and ‘‘assessment’’ — use of — synonymous — contributions. 

3. While the terms “call” and “assessment” are generally used synonymously, 
the latter term applies with peculiar aptness to contributions above the par 
value of stock or the subscription liability of the stockholders. 

Insurance company — stockholders — lability — creditors of company — par 
value — excess of. 

4. The stockholders of an insurance company, organized under the laws of 
this state, sustain no liability to creditors or policy holders in excess of the 
par value of stock, or when the par value is fully paid, above the amount they 
have agreed to pay for the stock. 

Laws — insurance company — stockholders — assessment — impaired capital 


— purpose of. 

5. Sections 4865 and 4866 of the Compiled Laws of 1913 are not mandatory, 
but only convey authority to the directors of an insurance corporation to levy an 
assessment upon the stockholders for the purpose of repairing impaired capital. 


Assessments — authority to levy — contract — proper subject of — insurance 
company — stockholders — between. 

6. The authority to levy an assessment under §§ 4865 and 4866 of the Com- 
piled Laws of 1913 is a proper subject of contract between an insurance cor- 
poration and the stockholders thereof, and when the insurance company has 
contracted with the stockholders that the stock shall be nonassessable, the 
company may not proceed to levy and collect an assessment. 


Opinion filed March 7, 1917. 


Appeal from the District Court of Pembina County, Honorable W. | 
J. Kneeshaw, Judge. 

Affirmed. 

Bangs, Hamilton, & Bangs (C. J. Fisk, of counsel) for appellant. 

The object of our statutes is to provide a simple method by which the 
capital of a corporation might be kept intact, and not become impaired. 
Comp. Laws 1913, §§ 4864 and 4866. 

Like statutes exist in many of the states, and have been construed in 
keeping with appellant’s contentions made in this case. Rev. Stat. § 
5205; Comp. Stat. 1916, § 9767; Corbin Bkg. Co. v. Mitchell, 141 Ky. 
172, 31 L.R.A.(N.S.) 446, 182 S. W. 426; Dewey v. St. Albans Trust 
Co. 57 Vt. 382; 3 R. C. L 387; Northwestern Trust Co. v. Bradbury, 
117 Minn. 838, 134 N. W. 513, Ann. Cas, 1913D, 69; Slette v. Larson, 
125 Minn. 263, 146 N. W. 1093. 
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The power to pass such laws rests within legislative discretion. Noble 
State Bank v. Haskell, 219 U. S. 104, 55 L. ed. 112, 32 L.R.A.(N.S.) 
1062, 31 Sup. Ct. Rep. 186, Ann. Cas. 1912A, 487. 

‘A corporation cannot levy an assessment upon the holders of fully 
paid stock, unless the power to do so is conferred by the charter, or ar- 
ticles of association, or by a valid statute, or by consent of the stock- 
holders.” 2 Clark & M. Corp. §§ 402, 404, p. 1270; Minn. Stat. 1905, 
§ 3000; 7 R. C. L. pp. 211, 212; Corbin Bkg. Co. v. Mitchell, 141 Ky. 
172, 31 L.R.A.(N.S.) 446, 182. S. W. 426; Dewey v. St Albans Trust 
Co. 57 Vt. 332; Delano v. Butler, 118 U. S. 634, 30 L. ed. 260, 7 Sup. 
Ct. Rep. 39. 

In fact that stock is fully paid up is no reason why it cannot be as- 
sessed, when necessary, to keep the capital intact and unimpaired. Sul- 
livan v. Triunfo Gold & S. Min. Co. 39 Cal. 465; Santa Cruz R. Co. v. 
Spreckles, 65 Cal. 193, 3 Pac. 661, 802. 

McIntyre & Burtness and J. L. Cashel, Jr., for respondents. 

Fully paid up stock is nonassessable in the absence of statutory au- 
thority, or special power conferred upon the directors. More v. The 
Courier News, 29 N. D. 385, 151 N. W. 2; Enterprise Ditch Co. v. 
Moffit, 45 L.R.A. 648, note; Wall v. Basin Min. Co. 22 L.R.A.(N.S.) 
10138, note; Cook, Corp. 6th ed. §§ 241 et seq.; Comp. Laws 1913, §§ 
4570 and 4571. 

A corporation has the right to waive the benefit of any and all statutes, 
unless such act is contrary to public policy. In other words, a contract 
making the stock nonassessable is valid and controlling between the stock- 
holder and the corporation, and the courts will enforce such contracts. 
Wall v. Basin Min. Co. 16 Idaho, 313, 22 L.R.A.(N.S.) 1013, 101 Pac. 
733; Lum v. American Wheel & Vehicle Co. 165 Cal. 657, 133 Pac. 
308, Ann. Cas. 1915A, 816; Browne v. San Gabriel River Rock Co. 22 
Cal. App. 682, 186 Pac. 542; Garey v. St. Joe Min. Co. 32 Utah, 497, 
12 L.R.A.(N.S.) 554, 91 Pac. 369; Dickerman v. Northern Trust Co. 
176 U. S. 181, 200, 44 L. ed. 423, 434, 20 Sup. Ct. Rep. 311; Scovill 
v. Thayer, 105 U.S. 143, 26 L. ed. 968. 

Both forms of assessment as framed by our statutes may be so waived. 
Comp. Laws 1913, §§ 4570, 4865 and 4866; Wall v. Basin Min. Co. 16 
Idaho, 313, 22 L.R.A.(N.S.) 1013, 101 Pac. 733; Lum v. American 
Wheel & Vehicle Co. 165 Cal. 657, 183 Pac. 303, Ann. Cas. 1915A, 
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816; Browne v. San Gabriel River Rock Co. 22 Cal. App. 682, 136 Pac. 
542, 

No statutory enactment can be valid that would destroy the contract 
between the corporation and the stockholder which was made at the time 
of the sale and purchase of the stock. State ex rel. Miller v. Leech, 33 
N. D. 513, 157 N. W. 492; State ex rel. Miller v. Taylor, 27 N. D. 77, 
145 N. W. 425; State ex rel. Standard Oil Co. v. Blaisdell, 22 N. D. 
86, 132 N. W. 769, Ann. Cas. 1913E, 1089; Garey v. St. Joe Min. Co. 
32 Utah, 497, 12 L.R.A.(N.S.) 554, 91 Pac. 369. 

Stock which is fully paid up is nonassessable, and unless there is some 
express provision of law authorizing an assessment none can be levied. 
1 Cook, Corp. 6th ed. §§ 241 and 242; Enterprise Ditch Co. v. Moffiit, 
58 Neb. 642, 45 LRA. 648, 76 Am. St. Rep. 122, 79 N. W. 560; Wall 
v. Basin Min. Co. 16 Idaho, 313, 22 L.R.A.(N.S.) 1013, 101 Pac. 
733, Ann. Cas. 1915A, 816. 

“That it was the intention of the legislature to make an assessment un- 
der the provisions of § 4866 permissible, and not mandatory, is shown by 
the history of this statute.” Laws of 1883, § 31; Comp. Laws 1913, §§ 
4865 and 4866; Comp. Laws 1887, § 3067; Wall v. Basin Min. Co. 16 
Idaho, 313, 22 L.R.A.(N.S.) 1020, 101 Pac. 733; Lum v. American 
Wheel & Vehicle Co. 165 Cal. 657, 183 Pac. 303, Ann. Cas. 1915A, 
816. 

A corporation can contract with persons subscribing to the capital 
stock not to do a discretionary act, and hence it can contract that its 
stock shall be nonassessable. Browne v. San Gabriel River Rock Co. 22 
Cal. App. 682, 186 Pac. 542; Lum v. American Wheel & Vehicle Co. 
supra. 

The personal liability of the stockholder as to the corporation is the 
subscribed price of the stock; as to creditors it is fixed and limited by 
law. Comp. Laws 1913, § 4554; Wall v. Basin Min. Co. 16 Idaho, 313, 
22 L.R.A.(N.S.) 1013, 101 Pac. 733. 

The state has no greater general interest in an insurance corporation 
than it has in any other corporation. The state’s interest is that, if the 
corporation itself desires to continue in business, it must be in a solvent 
condition. Courts have frequently held to this reasoning. Garey v. St. 
Joe Min. Co. 32 Utah, 497, 12 L.R.A.(N.S.) 554, 91 Pac. 369. 

A contract that stock shall be nonassessable is a valid, legal engage- 
ment. The statute does not prohibit such a contract. The only limita- 
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tion is that no agreement shall be made that the full par value shall not 
be paid. Comp. Laws 1913, § 4527. 

Valid contracts made between parties cannot be impaired or changed, 
except by the act of the parties. N. D. Const. §§ 13 and 16. 

The Commissioner of insurance is an administrative officer, rather 
than a judicial officer. He is not vested with any judicial power. 

If this be not true, then §§ 4865 and 4866, Compiled Laws, are un- 
constitutional and void. State ex rel. Miller v. Leech, 33 N. D. 513, 
157 N. W. 492; State ex rel. Miller v. Taylor, 27 N. D. 77, 145 N. W. 
425; State ex rel. Standard Oil Co. v. Blaisdell, 22 N. D. 86, 1382 N. 
W. 769, Ann. Cas. 1913E, 1089; Garey v. St. Joe Min. Co. 32 Utah, 
497, 12 L.R.A.(N.S.) 554, 91 Pac. 369. 


BrrpzEtz, J. This is an appeal from an order of the district court 
of Pembina county, enjoining appellants from taking further proceed- 
ings to collect, an assessment levied upon the stock of the respondents and 
other stockholders by the directors of the Northern Fire & Marine In- 
surance Company, a domestic corporation. The facts are as follows: 
The defendant insurance company was organized about five years ago; 
and, in order to obtain capital with which to do business, it sold stock to 
a large number of individuals, including the plaintiffs (sixty-four in 
number), who purchased 1,355 shares of stock at the par value of $10 
each. The subscription agreements provide that the stock shall be “fully 
paid and nonassessable,” and in pursuance of these agreements certifi- 
cates of stock have been issued to the plaintiffs upon the face of which 
are printed or stamped the following words: ‘Fully paid and non- 
assessable.” The plaintiffs paid for their stock an amount in excess of 
the par value thereof, and the stock certificates bear evidence of this fact 
in the statements contained thereon that the par value is $10 and the 
market value $25. 

During the year 1916 the insurance company met with extraordinary 
losses, which resulted in financial embarrassment. Its condition be- 
came known to the Commissioner of Insurance, and in the exercise of 
his statutory authority a notice was given to the company on December 
2, 1916, as follows: “An examination of your company made by this 
department as of September 20, 1916, discloses the fact that the capital 
stock was impaired in an amount of substantially i100 per cent. 


204 36 NORTH DAKOTA REPORTS 


“Alternative plans for making good this impairment having failed, 
you are hereby notified that it is incumbent upon your company to make 
good its capital in the mode provided by § 4566, Compiled Laws of 
1913; namely, by assessment of its stock. 

“Steps should be taken forthwith to levy an assessment upon the capi- 
tal stock of your company in such amount as will serve to make good the 
present impairment.”’ 


On December 7, 1916, the company’s board of directors levied an as- 
sessment of 100 per cent upon the capital stock, and gave the following 
notice thereof to the stockholders: a 

Notice is hereby given that at a meeting of the directors of the North- 
ern Fire & Marine Insurance Company, held on the 7th day of Decem- 
ber, 1916, an assessment of $10 per share was levied upon the capital 
stock of the corporation, pursuant to notice received from the Commis- 
sioner of Insurance of the state of North Dakota, that the capital of 
said company was impaired and would have to be made good. 

Further, said assessment is made payable on the 12th day of Decem- 
ber, 1916, to the treasurer of said corporation at its office in the city 
of Grand Forks, state of North Dakota; and any stock upon which this 
assessment is not paid within sixty days after the 12th day of December. 
1916, shall be forfeitable, and may be canceled by a vote of the directors, 
and new shares issued to make up the deficiency. 

Dated this 8th day of December, 1916. 

N. N. Hand, 
Secretary of the Northern Fire & Marine Insurance Company, 
Grand Forks, North Dakota. 


Pursuant to the above levy and notice, the company has collected a 
portion of the assessment so made, but the 64 plaintiffs, owning 1355 
shares, above referred to and 81 additional stockholders, owning 1486 
shares, who were subsequently made parties to the action by stipulation, 
seek to enjoin the collection of the assessment The trial judge granted 
a restraining order enjoining the corporation and its directors from en- 
forcing the assessment, and from this order the defendants appeal to 
this court. 

Upon this appeal the question is raised for the first time in this juris- 
diction as to whether or not the stock of an insurance company which, by 
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contract between the company and its stockholders, is issued as fully 
paid and nonassessable, is subject to assessment for any purpose, either 
to the extent of creating a personal liability, or a stock liability involv- 
ing the possible forfeiture of the rights of the stockholders to participate 
further in the management of the affairs of the corporation, and in- 
cluding the right to share in the assets upon liquidation. 

The sections of the statute governing assessments of capital stock of 
corporations in general are as follows: Section 4570 provides for the 
levying of assessments by directors after one fourth of the capital stock 
has been subscribed, which assessments may be levied for the purpose of 
paying expenses, conducting business, or paying debts. Section 4571 
limits the assessments to 10 per cent except for certain purposes, as to 
which the authority is either unrestricted or specifically limited. In this 
section it is provided that the directors of a fire and marine insurance 
company may assess such percentage of the capital stock as they deem 
proper. Sections 4572 to 4588, both inclusive, provide the manner of 
levying assessments and the method of collection. The method of col- 
lection provided for is that of notice and sale. The last-named section 
provides that the board of directors may, on the day of delinquency, or 
on any day prior to the day of sale, elect to proceed by action to recover 
the amount of the assessment and costs. 

Additional sections of the Code contained in chap. 18, art. 10, of the 
Compiled Laws of 1913, embrace specific regulations peculiar to do- 
mestic insurance companies. Section 4835 of this chapter subjects in- 
surance companies to the general provisions of law governing corpora- 
tions, in so far as the general provisions are pertinent, in the following 
language: “The general provisions of law relating to the powers, duties 
and liabilities of corporations shall apply to all incorporated domestic 
insurance companies, so far as such provisions are pertinent and not in 
conflict with other provisions of law relating to such companies.” Sec- 
tion 4865 makes it the duty of the Insurance Commissioner to notify a 
domestic insurance company that its capital is legally subject to be made 
good in the mode prescribed in the next section, whenever it appears to 
3uch officer that the capital is impaired to the extent of one fourth; and 
that if such company shall not, within a stated time, repair its capital, 
he will institute proceedings against it to effect its dissolution. Section 
4866, upon which the main argument of the appellants in this case is 
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based, is as follows: ‘Whenever the net assets of the company do not 
amount to more than three fourths of its original capital, 1t may make 
good its original capital to the origynal amount by assessment of tts 
stock. Shares on which such an assessment 18 not paid within sixty days 
after demand shall be forfettable, and may be canceled by a vote of the 
directors, and new shares issued to make up the defictency. If such com- 
pany shall not, within three months after notice from the Commissioner 
of Insurance to that effect, make good its capital as aforesaid, or re- 
duce the same as allowed by the next section, its authority to transact. 
new business of insurance shall cease.” 

This court has not heretofore been called upon to construe or apply 
any of the sections mentioned, except §§ 4570, 4571, and 4572, which 
are admittedly applicable to corporations in general. In the case of 
More v. The Courier News, 29 N. D. 385, 151 N. W. 2, it was held that 
under the last-named sections the “fully paid” stock of a corporation 
was subject to assessment where there were no by-laws of other contrac-. 
tual arrangements between the corporation and the stockholders render- 
ing the same nonassessable. This case is concededly distinguishable 
from the case at bar, in that here the subscription agreement and the 
stock certificates provide that the stock shall be nonassessable. 

Counsel for appellants contend that the contract between tl! + insur- 
ance company and its stockholders, whereby the stock is rendered non- 
assessable, refers only to assessments that might be made in pursuance of 
the authority of the statutes governing corporations in general (§§ 4570 
et seq.), and that the contract does not contemplate assessments that 
might be made for the purpose of repairing the impaired capital of insur- 
ance companies. The argument is advanced that assessments under the 
former provisions are for the benefit of creditors and stockholders, 
whereas those levied under the latter provisions are for the protection of 
policy holders and the public. They argue for an interpretation of the 
contract which, as they contend, will give the policy holders and the 
public the broadest possible protection by limiting the nonassessment 
obligation to those assessments alone which can be made by all cor- 
porations under the general provisions of law. 

If the appellants are right in their interpretation of the contract to- 
the effect above indicated, there can be no doubt of the power of the cor- 
poration to levy and collect an assessment in the manner attempted. The 
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result in this case must therefore depend upon the proper application of 
the contract of nonassessment in question under the statutes above re- 
ferred to. The language of the contract is sufficiently broad and compre- 
hensive to cover every character of assessment which might be made; and 
unless some sufficient reason exists for giving the contract only the limit- 
ed application contended for, it must be held to apply to assessments of 
the character here involved. 

In determining whether or not the parties to the contract, namely, the 
corporation and the stockholders, intended by the use of the word “non- 
assessable” to negative only the right of the corporation to make assess- 
ments for the purposes indicated in § 4570, and to leave unaffected the- 
power to assess for the purpose of repairing impaired capital stock, we- 
must endeavor to ascertain the meaning which generally attaches to the 
term. The terms “call” and “assessment” are frequently used inter- 
changeably, but in ordinary parlance the word “assessment” has the 
broader meaning of the two. “Call” is used in referring to a contribu- 
tion of a portion of the subscribed capital which may be demanded by 
the directors, as the needs of the corporation require, whereas the term 
“assessment,” while frequently used as synonymous with “call,” is more- 
properly applicable to those contributions which are exacted of stock- 
holders over and above the subscribed or the par value of the capital 
stock. 1 Cook, Corp. 6th ed. § 104; 2 Beach, Priv. Corp. § 590; 4- 
Thomp. Corp. 2d ed. § 3686. 

While it is true that the term “assessment” as used in §§ 4570 and 
4571 have been held, both in this jurisdiction and in California and 
Idaho (More v. The Courier News, supra; Santa Cruz R. Co. v. 
Speckles, 65 Cal. 193, 3 Pac. 661, 802; Wall v. Basin Min. Co. 16 
Idaho, 313, 22 L.R.A.(N.S.) 1013, 101 Pac. 733, to embrace contribu- 
tions to capital which may be called for by the terms of the original sub- 
scription agreement, it is nevertheless also true that the term is more 
properly applied to contributions exacted in excess of the obligations of 
the subscription agreement. The meaning of the term then, being broad 
enough to include assessments for the purposes of repairing capital, and 
being peculiarly applicable indeed to all contributions above the sub- 
scription or par value, an agreement that stock shall be nonassessable- 
must be held to preclude an assessment of the character in question, un- 
less the statutes establish a contrary meaning. 
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A careful examination of the statutes convinces us that the right of a 
corporation to levy an assessment to repair its impaired capital stock 
stands upon no higher footing than its right to levy assessments for other 
purposes. It is a fundamental rule that all statutes which purport to 
authorize compulsory contributions from stockholders in excess of a 
subscription liability, and particularly in excess of the par value of the 
stock, were regarded as harsh, and are consequently to be strictly con- 
strued. Machen, on the Modern Law of Corporations, expresses the rule 
as follows: ‘The power to levy assessments on the holders of fully paid 
shares is sometimes conferred by statute. Such statutes, being in deroga- 
tion of the common law, will be strictly construed.”’ 1 Machen, Corp. 
§ 804. See also 2 Clark & M. Priv. Corp. 6th ed. § 214; 1 Cook, Stock 
& Stockholders, 3d ed. §§ 214 and 241; Brunswick Terminal Co. v. Na- 
tional Bank, 192 U. S. 386, 48 L. ed. 491, 24 Sup. Ct. Rep. 314. 

If the statutory provisions in question are remedial in character and 
intended for the benefit of policy holders and the public, of course they 
should be construed in the spirit of their enactment for the purpose of 
accomplishing the intended beneficial results. But we fail to see where- 
in such an intention can properly be deduced from the statutes. When 
the legislature desired to attach an added liability for debts to the stock- 
holders in a banking corporation, it left no doubt of its meaning. In 
§ 6158 of the Compiled Laws of 1913, it is provided that such 
stockholder shall be liable ‘“‘to the extent of the amount of his 
stock therein, at the par value thereof, in addition to the amount 
invested in and due on such shares.” There is lacking, both 
in the statutes governing corporations in general and those gov- 
erning insurance companies in particular, any such clear state 
ment of an obligation of the stockholder for any amount in ex- 
cess of the contract value or the par value of his stock. We fail to 
see wherein the legislature has made or attempted to make a stockholder 
in an insurance corporation liable for additional contributions to capital, 
either in the interest of the public or in the interest of the policy holders. 
The Insurance Commissioner has no power to levy an assessment, nor 
can the directors of the corporation be compelled todo so. A policy hold- 
er has no legal means of enforcing a liability beyond the par value, ex- 
cept upon unpaid stock subscriptions. The interests of the public are 
presumably intended to be safeguarded through the enforcement by the 
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Insurance Commissioner of the regulatory provisions of the law. Where 
certain facts exist, this officer can dictate the terms upon which the in- 
surance company may be permitted to continue in business, and to this 
end he may impose as a condition the repairment of the capital by assess- 
ment; and this condition may even be avoided or not by a decision of the 
majority of stockholders to reduce the capital stock to an amount not be- 
low a required minimum. Section 4867, Compiled Laws of 1913. 

If §§ 4865 and 4866 were intended for the benefit of policy holders 
and the public, it is inconceivable that the legislature would have left the 
matter of the assessment optional with those intrusted with the control 
of the corporation. Furthermore, it does not appear in this case that the 
assessment is being made primarily for the benefit of the policy holders, 
and it is difficult to see wherein the public interests demand the collec- 
tion of an assessment which will enable the defendant corpotation to con- 
tinue in business. We can see no reason for distinguishing upon these 
grounds between assessments to be made under §§ 4570 and 4571 and 
those under §§ 4865 and 4866. We find nothing in the authorities that 
in the slightest degree militates against the conclusions reached. 

In the case of Dewey v. St. Albans Trust Co. 57 Vt. 330, cited by the 
appellant, the supreme court of Vermont had occasion to consider the 
meaning of a statute requiring the directors of a trust company to repair 
by assessment the capital stock of the corporation. It was held that the 
statute did not impose any liability for debts, but only stated the condi- 
tion upon compliance with which a company would be permitted to con- 
tinue its business. See 1 Machen, Corp. § 804. The other cases cited 
by appellant (Corbin Bkg. Co. v. Mitchell, 141 Ky. 172, 31 L.R.A. 
(N.S.) 446, 182 S. W. 426; Northwestern Trust Co. v. Bradbury, 117 
Minn. 83, 134 N. W. 5138, 29 Ann. Cas. 69; Slette v. Larson, 125 Minn. 
263, 146 N. W. 1093; Delano v. Butler, 118 U. S. 634, 30 L. ed. 260, 7 
Sup. Ct. Rep. 39) all involve some phase of the statutory liability of 
shareholders in banking corporations, binding them to make contribu- 
tions in excess of the capital of the bank, either for the purpose of keep- 
ing intact the so-called “trust fund for the benefit of creditors” or of 
enforcing such liability directly for their benefit In the absence of a 
statute increasing the liability of stockholders to the extent contended 
for, the foregoing authorities cannot be said to apply. 

Many of the arguments advanced by appellants in support of the lia- 

36 N. D.—14. 
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bility of the holders of shares of nonassessable stock to contribute addi- 
tional funds for the repairment of capital find a satisfactory answer in 
the case of Garey v. St. Joe Min. Co. 32 Utah, 497, 12 L.R.A.(N.S.) 
554,91 Pac. 369. In answer to the argument founded upon the welfare 
of creditors and the public, the supreme court of Utah says: “Neither 
the enactment [authorizing amendments of corporate charters by two- 
thirds vote] nor the stockholders’ amendment of the articles purport to 
be for the benefit . . . of the public. . Thereunder, no right or privi- 
lege in favor of creditors or the public is created, and, thereunder, no 
creditor could assert any right or claim that could not have been asserted 
by him prior to the enactment. In the original articles of incorporation 
each stockholder agreed, one with the other, that his full-paid capital 
stock should be nonassessable. This provision might have been omitted 
or inserted as the corporators saw fit to agree among themselves. Neith- 
er the state nor the public were concerned, whether they agreed upon one 
or the other. . . . It was manifestly intended to concern and fix the 
reciprocal rights of the stockholders among themselves, and to place a 
limit upon the amount of money or capital that each was required to put 
into the enterprise and contribute to the corporation. The whole con- 
sideration for the agreement that no further contribution of capital to 
the corporation should be exacted was the mutual promise of the stock- 
holders, the one to the other. Neither the state nor the public had any- 
thing to do with it, nor was either in anywise concerned therewith. The 
corporators had the undoubted right, as among themselves, to stipulate 
and agree as to the extent of their contributions.” In the case cited, an 
argument was advanced similar to that advanced here, that if the assess- 
ment is not permitted the corporation may be precluded by execution 
sale of its assets or otherwise from pursuing the objects for which it was 
incorporated, and that, by reason of involuntary alienation, the unwill- 
ing members as well as the other members would be forced to part with 
their holdings, in whole or in part. To this argument the court replied 
as follows: “The argument points to matters of mere utility ; not to the 
rights of the stockholders. Whether an execution sale of the corporate 
property in satisfaction of corporate debts may or may not produce a 
more serious result than enforcing contributions from the corporate 
members 1s beside the question.” It was further said that the corpora- 
tion that became insolvent might go into liquidation, in which case its 
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indebtedness would perforce be paid out of the assets, and that as a re- 
sult of the liquidation a new corporation might be formed by the contri- 
bution of new capital. “But,” said the court, “the dissenting corporators 
-eannot, contrary to the agreement as here made by them, be forced to 
make such contributions against their will, any more than they can be 
forced against their will into a new corporation. When, therefore, a 
majority seek to compel additional contributions to a corporation for 
corporate purposes from a dissenting minority, when, by the terms of 
their original agreement such contributions cannot be exacted, they in 
effect seek to force them into a new corporation.” 

In answer to the argument of expediency, the supreme court of Utah 
very aptly remarks: “That is something which the corporators should 
consider when they make their contracts. Courts are organized to en- 
force contracts as made, unless they contravene good morals or public 
policy.” 

Unless the contract in question is to be construed as embracing an 
obligation binding the corporation to exact no further contributions 
from its stockholders, such contracts would readily become a fruitful 
source of fraud. Such representations are vital (see Browne v. San 
Gabriel River Rock Co. 22 Cal. App. 682, 186 Pac. 542), and convey 
to the purchaser the justifiable impression that upon the purchase of such 
stock he becomes entitled to all of the rights of a stockholder, without in 
any circumstances being compelled to make additional contributions to 
the capital. There can be no doubt that under the statutes, insurance 
companies, as well as corporations in general, are privileged to enter in- 
to such contracts with their stockholders. As was said by the supreme 
court of Idaho in the well-considered case of Wall v. Basin Min. Co. 
supra: “If the words ‘nonassessable’ when contained in a stock certificate 
are not matters of substance and agreement, and within the power of the 
corporation to make them, they are meaningless, and can only be used by 
the corporation to allure the unsuspecting investor into parting with his 
money, receiving in return a certificate which falsely represents the na- 
ture and character of the stock purchased.” 

As to the effect of such an agreement, the Idaho court stated it very 
forcibly as follows: ‘The effect of such provision would be in the nature 
of an agreement between the stockholders of the corporation and between 
the stockholders and the corporation, to the effect that the corporate stock 
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of such corporation could not be ‘assessed,’ thereby agreeing that, if ob- 
ligations of the corporation were to be discharged, and the corporation 
did not have the money with which to pay the same, then the corporate 
property should be subjected to and applied in discharge of such indebt- 
edness, instead of raising the same by assessment against the stock.’’ In 
the remaining portion of its opinion, the court indicated very clearly 
that the agreement would be given the effect above indicated, even though 
it might involve a forced sale of the entire corporate property, which 
would render the stock worthless and perhaps entail a cessation of the 
business. See also Enterprise Ditch Co. v. Moffit, 58 Neb. 642, 45 
L.R.A. 647, 76 Am. St. Rep. 122, 79 N. W. 560, and Lum v. American 
Wheel & Vehicle Co. 165 Cal. 657, 133 Pac. 308, Ann. Cas. 1915A, 816. 
It is true that in the cases of Garey v. St. Joe Min. Co. and Wall v. Basin 
Min. Co. supra, the courts were considering the power to make assess- 
ments under sections similar to § 4570 of the Compiled Laws of 1913; 
but, as before indicated, we see no reason for distinguishing between a 
power to levy an assessment under this section, and a power to levy for 
the purpose of repairing the capital stock under §§ 4865 and 4866. Both 
are equally within the proper bounds of contract between the corpora- 
tion and the stockholders, and in our judgment are embraced within the 
contracts in question. 

The appellants seek to obviate the force of the above-quoted authorities 
by the argument that the statute must be construed as contemplating the 
right of the corporation to meet at all times the requirements of the state 
government which may be imposed as a condition of enabling it to con- 
tinue the business for which it was organized. It is contended that the 
statutory language, “may make good its original capital to the original 
amount by assessment of its stock,” must be construed as authorizing the 
insurance company to levy assessments for this purpose whenever, in the 
judgment of the Insurance Commissioner and the board of directors, it 
might be deemed necessary to do so. It is claimed that to hold other- 
wise would, in cases of emergency or when situations should arise involv- 
ing the right of the corporation to continue in business, subject the cor- 
poration to the whim or caprice of minority stockholders, and that such 
holding would virtually operate to take away from the majority the pow- 
er of control, and deprive the corporation of the power to pursue its legit- 
imate aims. 
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If additional response to this contention be required, it need only be 
said that insurance companies, no less than other corporations, are sub- 
ject to the consequences of adversity, folly, and mismanagement, and if 
such a corporation desires to secure itself against contingencies which 
might preclude it from longer pursuing its course, it should not enter in- 
to contracts such as those made with the plaintiff stockholders. It is not 
the business of the court to make for this corporation in this emergency 
a contract more favorable to itself than it saw fit to make at the time it 
solicited its business capital and obtained its stock subscriptions. 

The order appealed from is affirmed. 


DAVE WALKER v. J. H. PAULSON. 
(162 N. W. 299.) 


County court — judgment in— appeal from — new trial — motion for — order 
denying — verdict — judgment. 

In this case an appeal was taken from the judgment, but no appeal from 

a subsequent order denying a motion for a new trial. The record shows no 

error and the verdict and judgment might well have been for a greater sum. 


Opinion filed March 15, 1917. 


Appeal from the County Court of Increased Jurisdiction of Renville 
County, Hon. Percy 8. Crewe, Judge. 

Affirmed. 

George I. Rodsater, for appellant. ? 

“Generally speaking, it is ground for new trial that the verdict is 
contrary to the evidence. A more accurate statement deduced from 
the language of the various courts is that a new trial will be granted 
where the verdict is plainly, manifestly, clearly, or strongly against 
the weight of evidence—that the verdict is so clearly against the evi- 
dence as to indicate that the Jury misapprehended the facts, or the 
principles of law governing the case.” 29 Cyc. 880. 

Grace & Bryans, for respondent. 

“Where a motion for a new trial based upon alleged insufficiency 
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of the evidence is made and denied after judgment and no appeal from 
the order is taken, this court follows the rule established, and will not 
on appeal from the judgment consider assignments based solely upon 
the alleged ground of insufficiency of the evidence.” Heald v. Strong, 
24 N. D. 120, 188 N. W. 1114; Hedderich v. Hedderich, 18 N. D. 
488, 123 N. W. 276. 

In a case tried to a jury and verdict rendered and judgment entered 
thereon, a motion for a new trial is necessary, and the appeal should 
be from the order denying such motion, and not from the judgment 
alone. Russell v. Olson, 22 N. D. 410, 37 L.R.A.(N.S.) 1217, 133 
N. W. 1080, Ann. Cas. 1914B, 1069. 

There are no errors of law assigned or stated by appellant which 
this court can pass upon, as this appeal is taken wholly from the 
judgment alone. Heald v. Strong, supra. 

This action cannot be tried anew in this court, as demanded by appel- 
lant. The action was properly for the jury, and the fact that it was 
tried to the judge of the court, without a jury, but by consent, does not 
change the rule. American Case & Register Co. v. Boyd, 22 N. D. 
166, 133 N. W. 65. 


Rosrinson, J. This action arises on one of those long, hard, cut- 
throat cropping contracts, reserving to the landowner the title to the 
crops until the producer complies with numerous conditions. In the 
summer of 1915 the plaintiff farmed certain land, producing wheat, 
2,957 bushels, barley, 533 bushels, oats, 2,010 bushels. The defendant 
took and sold the plaintiff’s share of the wheat and barley and left 
him to recover for his summer’s work and expense at the end of a 
long and vexatious action. He appeals from a verdict and judgment 
against him for $545.92 and the costs. In the record it is stipulated 
that the instructions given by the court to the jury correctly stated the 
law of the case and the figures in dispute. 

After the time for appeal had expired, defendant moved for a new 
trial and caused a statement of the case to be settled, against objections 
that it was too late. In the absence of good cause shown to extend the 
time for settling the statement of the case, the statute limits the time 
to sixty days, and in this case there was no cause shown for any exten- 
sion. ‘The record shows no error. The judgment is concededly regu- 
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Jar, and there is nothing for the court to consider. It looks as if the 
appeal were taken for delay. Defendant admits the taking of grain 
to the amount of $1,066.23, and it seems the jury allowed on his several 
claims the sum of $521.31. One claim was $380.70 on account of 
the failure of Walker to summer fallow 60 acres. That was a claim 
of $6.30 an acre, or about four times the cost of summer fallowing. 
A person who makes and asks the court to sanction such claims as are 
made by the defendant is not entitled to much consideration. It was 
the bounden duty of the landowner to treat his cropping tenant with 
fairness and common courtesy, and not to take and sell his share of the 
crops, Ieaving him to recover at the end of a long, protracted, and 
vexatious lawsuit. The verdict and judgment might well have been 


for a larger sum. 
The judgment is affirmed. 


Mr. Justice Graces, being disqualified, did not participate. 





GEORGE FLAMER v. HENRY C. JOHNSON. 
(162 N. W. 307.) 


Trial courts—judicial discretion — pleadings — amendments — allowing — 
refusing. 
1. Trial courts are vested with a broad judicial discretion regarding the 
allowance or refusal of amendment of pleadings, and their rulings will not 
be disturbed unless an abuse of such discretion is shown. 


Evidence — admission — rejection — errors — rulings — trial court. 

2. Certain errors assigned upon rulings in the admission and rejection of 
evidence examined, and, for reasons stated in the opinion, held to be nonpreju- 
dicial. 

‘Witness — testimony of on former trial — second trial — proof of — allowance 
of — rule — necessity must appear. 

3. The rule permitting testimony given by a witness upon a former trial 
to be proved on a subsequent trial is founded upon necessity. 


Testimony given on former trial — may be proved on second trial — necessity 
for — best evidence available — circumstances. 
4. Such former testimony may be proved, not because in its seid nature 
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it is equal to the oral testimony of the witness, but because it is the best 
evidence of which the case admits, under the then existing circumstances. 


Opinion filed March 15, 1917. 


From a judgment of the District Court of Sargent County, Allen, J., 
defendant appeals. 

Affirmed. 

Purcell & Divet and FE. W. Bowen, for appellant. 

“Tf a witness has disappeared from observation, he is in effect 
unavailable for the purpose of compelling his attendance. Such a dis- 
appearance is shown by the party’s inability to find him after diligent 
search.” Wigmore, Ev. § 1405. 

The trend of courts during many years past has been towards the 
liberal rule of allowing the testimony of witnesses given on former trial 
to be proved on second trial. In proof of former testimony, the ques- 
tion of whether the testimony was taken in shorthand by a reporter, or 
proved by witnesses who heard and remembered such former testimony, 
does not go to the admissibility of such evidence, but to the weight of 
it. Wigmore, Ev. §§ 1401-1406; Hill v. Winston, 73 Minn. 80, 75 
N. W. 1030; Conner v. State, 23 Tex. App. 378, 5 S. W. 189; People 
v. Devine, 46 Cal. 46; Minneapolis Mill Co. v. Minneapolis & St. L. 
R. Co. 51 Minn. 304, 53 N. W. 639; Omaha Street R. Co v. Elkins, 
39 Neb. 480, 58 N. W. 164; Gilbreath v. State, 26 Tex. App. 315, 
9 S. W. 618; People v. Sierp, 116 Cal. 249, 48 Pac. 88. 

O..8. Sem and Forbes & Lounsbury, for respondent. 

The rule is elementary and well established that before the evidence 
of a witness given on a former trial can be introduced or shown, a proper 
foundation must be laid by proof either: (1) That the witness is dead, 
or (2) is insane (or otherwise incompetent), or (3) is beyond the juris- 
diction of the court, or (4) that after diligent search has been made the 
witness cannot be found. The rule that such former testimony may be 
proved arises out of the necessity of the case. 16 Cyc. 1088; 11 Am. 
& Eng. Enc. Law, 523. 

Search and inquiry, diligently made, to locate and produce such 
former witness, must clearly appear, before his testimony on former 
trial can be proved. 16 Cyc. 1095, 1103, and cases cited; Hill v. 
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Winston, 73 Minn. 80, 75 N. W. 1030; 5 Enc. Ev. 934, and cases 
cited; 11 Am. & Eng. Enc, Law, 527. 7 

Where the former testimony was reduced to writing under the sanc- 
tion of the court, the writing is competent and the best evidence. 
16 Cyc. 1107 and cases cited; 9 Enc. Ev. 155; 38 Cyc. 1329 and cases 
cited; Farmer v. Holmes, 35 N. D. 344, 160 N. W. 143. 


CuristTranson, J. This is an action to recover damages for the 
death of a mare belonging to the plaintiff. Plaintiff claims that this 
mare died as the result of certain injuries received while she was 
being bred to a stallion owned and handled by the defendant, and that 
these injuries, and the resultant death, were the direct and proximate 
results of the negligence and carelessness of the defendant in handling 
the stallion. 

The action was originally commenced in the justice court of Sargent 
county and resulted in a judgment in favor of the plaintiff for $191.20 
damages. An appeal was taken to the district court of Sargent county, 
and the cause was tried to a jury, which returned a verdict in favor of 
the plaintiff for $163 and interest from the date of the death of the 
mare. Judgment was entered pursuant to the.verdict and plaintiff 
appeals from the judgment. 

The first assignment of error is predicated upon the refusal of the 
trial court to permit the defendant to amend his answer. The record 
shows that the case was tried in justice court on August 23, 1913. The 
trial in district court was had on March 28, 1916, or more than two 
years and a half after the issues were framed in the justice court. The 
original answer denied specifically that the mare was injured through 
the carelessness or negligence of the defendant, or any person acting 
in his behalf, and further asserted as an affirmative defense that the 
following words, viz.: “All mares served at owner’s risk,’’ were a 
conspicuous part of certain printed notices, posted by defendant, an- 
nouncing the times when and places where the stallion would stand for 
service, 

When the case came on for trial in the district court, and apparently 
after the jury had been impaneled, but before the taking of testi- 
mony, defendant’s counsel asked leave to amend the answer in two 
particulars: (1) To insert, as a part of defendant’s affirmative defense 


218 36 NORTH DAKOTA REPORTS 


relative to the posted notices, a statement to the effect that plaintiff was 
familiar with and had knowledge of such notices, prior to the time he 
presented the mare for services; and (2) to set up the defense that the 
injury to the mare, if any, was caused by plaintiff’s contributory neg- 
ligence in holding, handling, and controlling her during the service. 
No affidavit or showing of any kind was made in support of the appli- 
cation to amend, nor was any excuse shown for the long delay in mak- 
ing such application, or for presenting the same for the first time upon 
the trial. The trial court allowed the first proposed amendment, but 
refused the second, and it is upon this ruling that error is predicated. 

Trial courts are vested with a broad judicial discretion regarding the 
allowance or refusal of amendments to pleadings, and their rulings on 
applications to amend will not be disturbed unless an abuse of discre- 
tion is shown. Webb v. Wegley, 19 N. D. 607,125 N W. 562; 31 Cyc. 
368 et seq. This is specially true where amendments are proposed upon 
the trial. 31 Cyc. 398; Ennis v. Retail Merchants Asso. Mut. F. Ins. 
Co. 33 N. D. 20, 156 N. W. 234; Emery v. First Nat. Bank, 32 N. D. 
575, 156 N. W. 105. 

We are all agrced that no abuse of discretion has been shown in 
the case at bar. Furthermore, it is difficult to see wherein defendant 
was prejudiced by the ruling, as he was permitted to testify fully 
with respect to the transaction out of which the litigation grew. 

The defendant, on cross-examination, testified that he had handled 
stallions for over twenty years. He also testified that he personally 
handled the stallion at the time plaintiff’s mare was bred, and he 
related fully what took place at that time. 


During such cross-examination he testified in part: 

Q. Did you ever have anything like that happen to you before this 
experience with this stud horse ? 

A. No. 

Q. Did you ever hear of such a thing happening before ? 

Objected to as immaterial. Overruled. 

A. I don’t know as I have; I couldn’t answer that. 


Defendant asserts that the court erred in overruling the objection 
and requiring defendant to answer the latter question. It is difficult to 
see how defendant could possibly have been prejudiced by this ruling, 
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‘We have carefully considered the argument advanced by defendant’s 
counsel upon this point and are agreed that no prejudicial error was 
committed. 

Defendant also asserts that the court erred in permitting the one Carl 
Flamer, the son of the plaintiff, to testify to the value of the mare in 
question. The evidence shows that the young man was nineteen years 
of age at the time of the trial, and had resided on a farm and handled 
horses all his life; and that he had seen horses bought and sold shortly 
before the transaction in question occurred. But even though it be con- 
ceded that the witness had not shown himself sufficiently qualified to 
testify, we are still satisfied that the admission of his testimony upon 
the question of value does not constitute reversible error. The plain- 
tiff and a veterinary surgeon both testified to the value of the mare, and 
the defendant and another witness, produced by the defendant, testified 
to her value. The jurors, however, fixed their own valuation upon the 
mare, and the valuation placed upon her by the jury was neither as high 
as that placed upon her by the plaintiff and his witnesses, nor as low 
as that fixed by defendant and his witness. The evidence of Carl 
Flamer as to value was, therefore, merely cumulative. There was 
ample competent evidence as to value. And under well-established 
rules of law, the error, if any, in the admission of Carl Flamer’s testi- 
mony upon this question was harmless. See 4 C. J. p. 975, §§ 2955, 
et seq. 

The undisputed evidence shows that Carl Flamer, plaintiff’s son, 
took the mare over to defendant’s farm at the time she was bred and 
that he handled her during the act of breeding. During his direct 
examination, Carl Flamer stated that he had talked with the defendant 
about the stallion. He was thereupon asked the following question: 
“What did he say about that stallion,—that stallion I have mentioned 
here and that you have mentioned?” To that question, over objection 
made, the witness made answer as follows: “He said the stallion was 
strong and dangerous, almost, and that it was lucky it was not a man 
that was killed. He said he was just as apt to kill a man, he was so 
big and strong for a man to handle.” It is contended by the defendant 
that this testimony was inadmissible and highly prejudicial. In our 
opinion the testimony was admissible. The prime question at issue in 
the case was whether defendant had been negligent in handling the 
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horse. The character and vigor of the horse were elements which 
might be considered by the jury in determining whether defendant 
exercised due care. | 

Appellant’s next and last proposition is that the court erred in 
excluding the testimony of one Olaf Sherping, given upon the trial in 
the justice court. No offer was made to show what defendant expected 
to prove by the testimony of the absent witness, and practically the 
only foundation laid for its introduction was the testimony of the de- 
fendant to the effect that he had asked for Sherping about a month 
and a half before that, and that so far as he knew he had “left the 
country,” and he didn’t know where to find him. 

The testimony given by a witness on a former trial is admissible 
in evidence upon another trial of the same issues between the same 
parties, under certain circumstances. The principle upon which former 
testimony should be resorted to is one of necessity: 1.e., the absence 
of any other means of utilizing the knowledge of the witness. Wigmore, 
Ev. § 1402. Such former testimony may be proved, not because in its 
general nature it is equal to the oral testimony of the witness, but 
because it is the best evidence of which the case admits, under the 
then existing conditions. 5 Enc. Ev. 894. 

In the case of Felton v. Midland Continental R. Co. 32 N. D. 223, 
155 N. W. 23, this court considered the question of the admissibility 
of such testimony and the foundation to be laid for its introduction. 
As pointed out in that decision, the courts differ as to the conditions 
which render such former testimony admissible, and this court adopted 
one of the more liberal rules. See Horwitz’s Jones, Ev. § 342a. It 
was also pointed out in that decision that the chief objection to the 
admission of such testimony is obviated in cases where the testimony is 
taken down by the official reporter. In the case at bar, however, the 
witness testified before a justice of the peace, and the testimony was 
not taken down by a stenographer and preserved in the manner in which 
such testimony is preserved in courts of record. Under such circum- 
stances, the party offering the testimony should be required to make a 
clear showing of actual necessity. In the case at bar, defendant himself 
sought to testify with respect to such former testimony. The testi- 
mony failed to show that the witness was out of the state. It also failed 
to show any diligent search or inquiry for the witness, or any good 
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faith attempt on the part of defendant to ascertain his whereabouts, 
or procure his presence. 

It is the duty of a party to submit to a court the best evidence in his 
power. We are agreed that the trial court committed no error in exclud- 
ing the former testimony of Sherping in this case. 

The record discloses a fair trial, and we find no reason for disturbing 
the judgment. 

Judgment affirmed. 


GEORGE ELHARD v. FRED ROTT. 
(162 N. W. 302.) 


Banking corporation — capital stock —‘“‘book value’’ — assets — liabilities — 
balance —as measure of value— promissory notes — interest-bearing — 
accrued interest — must be computed — specific performance. 

The “book value” of the capital stock of a banking corporation is reached by 
extending all the assets as they appear on the corporate books, and deducting 
all the liabilities and other matters required to be deducted, and taking the 
balance as a measure of value. The books are all of the books of the bank, 
and ‘are not merely the ledger, and when part of the assets are promissory notes 
bearing interest, the accrued interest on such notes will be computed, even 
though such notes are not yet due. 


Opinion filed March 17, 1917. 


Action for the specific performance of a contract for the sale of 
corporate stock. 

Appeal from the District Court of Logan County, W. L. Nuessle, J. 

Judgment for defendant. Plaintiff appeals. 

Affirmed. 

C. S. Buck, for appellant. 

The stock here involved had no fixed market value, had never been 
sold in the open market, and had attached to it nothing by which a 
basis could be fixed for a suit in damages by reason of a refusal to 
convey. White v. Schuyler, 31 How. Pr. 38. 

A written contract for the conveyance of personal property particu- 
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larly described in the contract will be specifically enforced where the 
facts disclose that the stock (property) in question is not for sale, or 
was not for sale in the open market. 36 Cyc. 560. 

Where the value of stock is not easily estimable, or the stock is not 
to be obtained readily elsewhere, or where there is some particular 
and reasonable cause for the vendee requiring the stock contract to be 
delivered, a court of equity will decree specific performance and com-. 
pel the vendor to deliver the stock. Schmidt v. Pritchard, 135 Iowa, 
240, 112 N. W. 804; Manton v. Ray, 18 R. I. 672, 49 Am. St. Rep. 811,,. 
29 Atl. 998. 

“Book value,” as applied to the book value of corporate stock means 
value as predicated on the market value of the assets of the corporation 
after deducting its liabilities. Steeg v. Leopold Weil Bldg. & Improv. 
Co. 126 La. 101, 52 So. 232. 

Such value is reached by taking account of all the assets and deduct- 
ing all liabilities. Cabble v. Cabble, 111 App. Div. 426, 97 N. Y. 
Supp. 773; People ex rel. Knickerbocker F. Ins. Co. v. Coleman, 107 
N.Y. 544, 14 N. E. 481; Comp. Laws 1913, § 2115. 

Where the vendor has repudiated the agreement, thus making it 
appear that if the tender were made its acceptance would be refused, 
tender or offer by the vendee before suit is unnecessary. 36 Cyc. 704, 
705. 
W. S. Lauder, for respondent. 

The subject-matter of the contract which is here sought to be 
specifically enforced is personal property,—twenty-five shares of bank 
stock. It 1s true that sometimes specific performance will compel the 
transfer of personal property; but, whether the contract relates to real 
property or personal property, its specific performance will never be 
enforced where the legal remedy is adequate. Pom. Spec. Perf. of 
Contr. p. 9, { 8; Comp. Laws 1913, § 7194. 

“It 18 also a ground of jurisdiction to decree specific performance, 
that there is no basis on which a jury can estimate the damages.” 36 
Cyc. subdiv. 6, p. 563 and cases cited under note 42; White v. Schuyler, 
31 How. Pr. 38. 

A plaintiff secking specific performance to compel the transfer of 
bank stock must allege in his complaint facts showing that the stock 
has no market value, or that its value is not ascertainable with any 
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degree of certainty, and the proof must sustain these allegations. This 
is especially true in this state, where by statute the burden is put 
upon plaintiff to show that an‘action at law for damages for a breach 
of the contract to transfer the stock would not afford an adequate remedy.. 
Bumgardner v. Leavitt, 35 W. Va. 194, 12 L.R.A. 776, 13 S. E. 67; 
Gilbert v. Bunnell, 92 App. Div. 284, 86 N. Y. Supp. 1123; Eckstein 
v. Downing, 10 Am. St. Rep. 404 and note, 64 N. H. 248, 9 Atl. 626; 
Turley v. Thomas, 135 Am. St. Rep. 667, note. 

The important point in all such cases is as to whether the property, 
as sold and agreed to be conveyed, has in fact a value that can be ascer- 
tained with reasonable certainty. If it has, then specific performance: 
will not lie, for the party has an adequate remedy at law for dam- 
ages. Butler v. Wright, 186 N. Y. 259, 78 N. E. 1002. 

The stock here in question is that of an ordinary North Dakota bank. 
There is nothing in connection with the stock which is unique, excep- 
tional, or out of the ordinary. It was therefore neither impossible, im-- 
practicable, or even difficult to ascertain its value, and the plaintiff's. 
proof not only failed to show that an action for damages would not be 
adequate, but his proof shows the very opposite. Lewman & Co. v.. 
Ogden Bros. 5 Ann. Cas. 269, note. 

Plaintiff did not himself offer to perform by paying for the stock 
the price agreed upon. An offer to perform was a condition precedent 
to his right to bring or maintain this action. Steeg v. Leopold Weil 
Bldg. & Improv. Co. 126 La. 101, 52 So. 232; McCulloch v. Bauer, 24 
N. D. 109, 139 N. W. 318; Bigler v. Morgan, 77 N. Y. 312; Booth 
v. Milliken, 127 App. Div. 522, 111 N. Y. Supp. 791, 194 N. Y. 553, 
87 N. E. 1115; Wells, F. & Co. v. Page, 3 L.R.A.(N.S.) 103 and note,. 
48 Or. 74, 82 Pac. 856; Gray v. Smith, 28 C. C. A. 168, 48 U. S. App. 
581, 83 Fed. 824; Langley v. Dauray, 145 Mass. 325, 13 N. E. 908; 
Godfrey v. Rosenthal, 17 S. D. 452, 97 N. W. 365, and other cases; 
Bigler v. Morgan, 77 N. Y. 312; Heron v. Hoffner, 3 Rawle, 400; 
Bank of Columbia v. Hagner, 1 Pet. 464, 7 L. ed. 222; Traver v. 
Halsted, 23 Wend. 66. 

In arriving at the “book value” of stock in a bank, the promissory 
notes given to and held by the bank are assets and all accrued interest 
on same is as much a part of the assets as the principal, and should be 
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considered and included. People ex rel. Knickerbocker F. Ins. Co. v. 
Coleman, 107 N. Y. 543, 14 N. E. 431. 

“Neither party to an obligation can be compelled specifically to per- 
form it, unless the other party thereto has performed, or is compelled 
- to specifically perform, everything to which the former is entitled under 
the same obligation, either completely or nearly so, together with full 
compensation for any want of entire performance.” Comp. Laws 1913, 
§ 7193; Knudtson v. Robinson, 18 N. D. 16; Pederson v. Dibble, 12 
N. D. 572, 98 N. W. 411; Crumbly v. Bardon, 70 Wis. 385, 36 N. W. 
19; Lattin v. Hazard, 91 Cal. 87, 27 Pac. 515. 

The plaintiff not having obligated himself to buy back the stock and 
not having performed the contract on his part, it follows that specific 
performance will not lie to compel defendant to perform. Ugland v. 
Kolb, 23 N. D. 162, 184 N. W. 879; Pederson v. Dibble, 12 N. D. 572, 
98 N. W. 411; Pom. Spec. Perf. § 163; Fry, Spec. Perf. § 440; Water- 
man, Spec. Perf. § 196; 22 Am. & Eng. Enc. Law, 1019. 


Bruce, Ch. J. This is an action for the specific performance of a 
contract to sell bank stock. ‘The defendant had agreed to sell the plain- 
tiff the stock in question at its “book value” at the time of the purchase 
and the only question which we need to consider is the meaning of the 
term “book value.” In arriving at the book value of the stock, was it 
necessary to compute the accrued interest on the notes which were held 
by the bank, even though such notes were not due? And did the books 
include all of the books of the bank, or merely the ledger? In other 
words, should a note for $500 which drew 10 per cent interest and was 
due six months from date be figured merely at its face value if only 
three months had run since the note was executed; or, in estimating 
its value, should the accrued interest for the three months be taken 
into consideration? The learned trial court held that in view of all 
the circumstances, the parties intended that in arriving at the book 
value of the stock such interest should be taken into consideration. We 
are satisfied that he was justified in this conclusion. We believe, indeed 
that the term “book value” has an established meaning in so far as 
the capital stock of a banking corporation is concerned. It ‘means value 
as predicated on the face value of the assets of the corporation after 
deducting its liabilities.” Steeg v. Leopold Weil Bldg. & Improv. Co. 
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126 La. 101, 52 So. 235; Cabble v. Cabble, 111 App. Div. 426, 97 
N. Y. Supp. 775; 1 Words & Phrases, 2d series, 479. ‘The assets, of 
course, must appear upon the books of the company and must be able 
to be estimated therefrom, but it does not follow that the computation 
must have been made on such books and appear on the ledger. The 
book value of stock is determined by the face value of the assets as they 
appear upon the books. The bills receivable of every bank contain not 
merely the record of the notes and of the face value of the principal 
thereof, but of the interest which they draw, and the dates of their 
making and maturity. If these notes were sold or discounted, it is 
very clear that the interest already earned would be taken into con- 
sideration. A note, for instance, of $500 which draws interest at the 
rate of 10 per cent and which has run for three months is surely worth 
more than its face value of $500, even though it has some three months 
yet to run before it reaches maturity and the interest can be collected. 
This conclusion disposes of the case and the other questions raised need 
not be considered. 
The judgment of the District Court is affirmed. 


FARMERS STATE BANK, of Wild Rose, North Dakota, v. L. B. 
SMITH, as Administrator of the Estate of Paul B. Cook, Deceased. 


(162 N. W. 302.) 


Life insurance — mutual aid — benevolent societies — heirs — statutory pro- 
visions — as to beneficiaries — Constitution. 

1. Section 8719 of the Compiled Laws of 1913, which provides that “the 

avails of a life insurance policy or of a contract payable by any mutual aid 

or benevolent society, when made payable to the personal representatives of a 

deceased, his heirs, or estate, upon the death of a member of such society or of 

such insured, shall not be subject to the debts of the decedent except by special 

contract, but shall be inventoried and distributed to the heirs or the heirs at 

law of such decedent,” is not in conflict with § 208 of the Constitution of 





Norg.—On who are “heirs” within the meaning of life insurance policies, see note 
in 30 L.R.A. 593. 
On who are “legal representatives” within the meaning of such policies, see notes 
in 30 L.R.A. 609, and 32 L.R.A.(N.S.) 247. 
36 N. D—16. 
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North Dakota, which provides that “the right of a debtor to enj-y the com- 
forts and necessaries of life shall be recognized by wholesome laws, exempting 
from forced sale to all heads of families a homestead, the value of which shall 
be limited and defined by law, and a reasonable amount of personal property; 
the kind and value shall be fixed by law.” 


Laws — statutes — exemption laws. 
2. Section 8719 of the Compiled Laws of 1913 is not an exemption statute. 


County judge — administrative duties — executors and administrators — 
constitutional provisions. 
3. Section 8719 of the Compiled Laws of 1913 is not unconstitutional in that 
it places administrative duties upon the county judges or executors and admin- 
istrators. 


County judge — title to property — right to try — conferred by statute — 
constitutionality. 

4, Section 8719 of the Compiled Laws of 1913 is not unconstitutional in that. 

it confers upon county judges the right to try the title to property or money. 


Opinion filed March 22, 1917. 


Appeal from a final order of the District Court of Divide County af- 
firming an order of the County Court in relation to the disposition of 
the proceeds of a life insurance policy, K. E. Leighton, J. 

Finding for petitioner; defendant appeals. 

Reversed. 

Engerud, Holt, & Frame, for appellant. 

The statute here in question is not an exemption law, nor was. it 
ever intended to operate as such, and hence violates no provision of the 
Constitution relating to exemptions. Comp. Laws 1913, § 8719; Rev. 
Codes 1895, § 6385; Const. § 208; 28 Century Dig. cols. 2377, 2389; 
11 Decen. Dig. § 583; 25 Cyc. 886 et seq. 

While there is much conflict, usually insurance policies which pro- 
vide that the insurance is “for the benefit of the estate of the insured” 
are construed in favor of the heirs at law of the deceased as against 
his erditors. Pace v. Pace, 19 Fla. 438; Clinton v. Hope Ins. Co. 45 
N. Y. 454; Gauch v. St. Louis Mut. L. Ins. Co. 88 Ill. 251, 30 Am. 
Rep. 554. 

It has been held that, where the policy is made payable to the “heirs 
at law,”’ the wife was held to be entitled to the insurance, to the exclusion 
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of the next of kin. Alexander v. Northwestern Masonic Aid Asso. 126 
Til. 558, 2 L.R.A. 161, 18 N. E. 556. 

As further illustrating the conflict of authorities, it has been held 
that the wife had no interest in a policy payable to the “heirs” of the 
insured. Phillips v. Carpenter, 79 Iowa, 600, 44 N. W. 898. 

To further illustrate, where the policy uses the words “heirs,” “rep- 
resentatives,’ “estate,’’ or other general terms designating the bene- 
ficiary. New York L. Ins. Co. v. Kansas City Bank, 121 Mo. App. 
479, 97 S. W. 195; Hayne v. Hayne, 30 Ohio C. C. 628; Lewis v. 
Brotherhood Acci. Co. 194 Mass. 1, 17 L.R.A.(N.S.) 714, 79 N. E. 
802; Harding v. Littlehale, 150 Mass. 100, 22 N. E. 703; Burt v. Burt, 
218 Pa. 198, 67 Atl. 210, 11 Ann. Cas. 708; Quick v. Quick, 161 App. 
Div. 878, 147 N. Y. Supp. 149; Griswold v. Sawyer, 125 N. Y. 411, 
26 N. E. 464; Hamilton v. Darley, 266 Ill. 542, 107 N. E. 798; Pittel 
v. Fidelity Mut. Life Asso. 30 C. C. A. 21, 52 U.S. App. 638, 86 Fed. 
255; Schultz v. Citizens’ Mut. L. Ins. Co. 59 Minn. 308, 61 N. W. 331; 
Hancock v. Fidelity Mut. L. Ins. Co. — Tenn. —, 53 S. W. 181; 
Thomas v. Supreme Lodge, K. H. 3 L.R.A.(N.S.) 904, note; Hubbard 
v. Turner, 30 L.R.A. 593 and 609, note; Hunt v. Remsburg, 32 L.R.A. 
(N.S.) 247, note. 

In view of this conflict it is the rule that, in construing such poli- 
cies, 1t 18 proper to resort to extrinsic evidence in order that the intention 
of the insured as to his beneficiary may be determined; for his inten- 
tion should govern. 25 Cyc. 886 et seq. 

The intent of the assured will be given effect in all these cases. Where, 
in the policy, the terms “legal representatives” or “estate” are used, the 
presumption is that the money goes into the estate generally for the 
benefit of not only the heirs, but of creditors. In all such cases this 
presumption may be rebutted by parol evidence showing that a different 
meaning was intended, and in such cases all the attendant circum- 
stances and facts may be shown, because such terms are only prima 
facie evidence of intent. Hunt v. Remsburg, 32 L.R.A.(N.S.) 247, 
note. 

In view of this conflict of judicial decisions, the need of a definite 
statutory rule on the subject is apparent. The statute here in question 
supplies that need. Rev. Codes 1895, § 6385. 

Every person making a contract of insurance since the act took 
effect was charged with knowledge of the law, and conclusively pre- 
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sumed to know that, if insurance was payable to “heirs,” “personal rep- 
resentatives,” or “estate,” the insurance would be for the sole benefit of 
his legal heirs, and his creditors would have no claim upon it. Such 
terms mean that the administrator of his estate shall be the collecting 
agent or trustee to receive the money and pay it over to the legal heirs. 
Gould v. Emerson, 99 Mass, 154, 96 Am. Dec. 720. 

Wherever such statutes are found, the attitude of the courts is to 
uphold them. Chandler v. Traub, 159 Ala. 519, 49 So. 240; Mitchell 
v. Allis, 157 Ala. 304, 47 So. 715; Heflin v. Allem, 160 Ala. 241, 48 
So. 695; Young v. Thomason, 179 Ala. 454, 60 So. 272; Re Whelpley, 
169 Fed. 1019; Bradford v. Watson, 65 Fla. 461, 62 So. 484; Flood 
v. Libby, 38 Wash. 366, 107 Am. St. Rep. 851, 80 Pac. 533; Re Heil- 
bron, 14 Wash. 536, 35 L.R.A. 602, 45 Pac. 153; Golder v. Chandler, 
87 Me. 638, 32 Atl. 784; Holmes v. Marshall, 145 Cal. 777, 69 L.R.A. 
67, 104 Am. St. Rep. 86, 79 Pac. 534, 2 Ann. Cas. 88; Gibbs v. Knights 
of Pythias, 173 Mo. App. 34, 156 S. W. 11; Holden v. Stratton, 198 U. 
S. 202, 49 L. ed. 1018, 25 Sup. Ct. Rep. 656. 

The statute is one fixing a definite rule for the interpretation of in- 
surance policies in which the terms “heirs,” “representatives,” or “es- 
tate” are used to designate the beneficiary. It fixes their meaning and 
legal effect, and does not come within the purview of § 208 of the Con- 
stitution. Const. § 208. 

The sum payable on a life insurance policy after the death of the 
insured is not his personal property within the meaning of the Consti- 
tution. N. D. Const. § 208. 

The exemption laws to which the Constitution relates are statutes 
which are intended to protect the creditors’ part of the debtor’s property. 
These laws, and the Constitution relates to the property constituting 
the estate of a man while living; +. e., the property which a debtor in his 
lifetime owns and controls and of which he dies seised. The proceeds 
of life insurance policy are not that kind of property. Golder v. Chand- 
ler, 87 Me. 63, 32 Atl. 784. | 

The act must be given effect if reasonably possible to do so. It can- 
not be set aside, unless it is incapable of any reasonable interpreta- 
tion which will avoid constitutional objections. Northern P. R. Co. v. 
Barnes, 2 N. D. 310, 51 N. W. 386; Erskine v. Nelson County, 4 N. D. 
66, 27 L.R.A. 696, 58 N. W. 348; Folsom v. Kilbourne, 5 N. D. 402, 
69 N. W. 291. 
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George O. Homnes and Purcell & Divet, for respondent. 

The authorities cited by counsel are based upon statutes different 
from our statute in many instances, and because of the different statutes 
and different interpretations placed upon them, as to the relationship 
one must bear to the deceased to bring him within the terms of these 
classes, much confusion has arisen. Alexander v. Northwestern Masonic 
Aid Asso. 126 Ill. 558, 2 L.R.A. 161, 18 N. E. 556; Gauch v. St. Louis 
Ins. Co. 88 Ill. 251, 30 Am. Rep. 554. 

The ultimate question here presented is, whether or not the policy 
and its proceeds are personal property of the insured which passes into 
and becomes a part of his estate. 

If this question is answered in the affirmative, and this statute seeks 
to withdraw it from the reach of creditors, then the constitutional ques- 
tion is presented. Burdett v. Burdett, 26 Okla. 416, 35 L.R.A.(N.S.) 
964, 109 Pac. 922; Finn v. Walsh, 19 N. D. 61, 121 N. W. 766. 

The statute here in question was not intended to make the county 
court, through the executor, a disbursing agent of funds not a part of 
the estate. 

It was the legislative intent that this should be an exemption law. 
Skinner v. Holt, 9 S. D. 482, 62 Am. St. Rep. 878, 69 N. W. 595. 

That an insurance policy is intended, by the legislature, to be prop- 
erty of such character that it belongs to the assured and vests in his es- 
tate after death, is not left open to doubt when the statute is properly 
considered and interpreted. Comp. Laws 19138, § 6629; Codes 1895, § 
4612; Chamberlain v. Butler, 61 Neb. 730, 54 L.R.A. 338, 87 Am. St. 
Rep. 486, 86 N. W. 481. 

By statute in this state the family allowance comes ahead of debts, 
and debts come ahead of bequests. Hence bequests are subject to the 
family allowance, and this is the general rule. Comp. Laws 1913, §§ 
6629, 8727, 8755 and 8762; 18 Cyc. 386; Meyer v. Meyer, 25 S. D. 
596, 127 N. W. 595; Prudential Ins. Co. v. Young, 14 Ind. App. 560, 
56 Am. St. Rep. 319, 43 N. E. 253; Re How, 59 Minn. 415, 61 N. W. 
456. 

An exemption of insurance money, as well as of any other kind of 
property unlimited in amount, violates the provisions of the Constitu- 
tion as to wholesome and reasonable exemption laws. Brown v. Bal- 
four, 46 Minn. 68, 12 L.R.A. 373, 48 N. W. 604; First Nat. Bank v. 
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How, 65 Minn. 187, 67 N. W. 994; Holden v. Stratton, 198 U. S. 207, 
49 L. ed. 1019, 25 Sup. Ct. Rep. 656; Skinner v. Holt, 9 S. D. 427, 62 
Am. St. Rep. 878, 69 N. W. 595. 


Bruce, Ch. J. Paul B. Cook having died intestate, the appellant L. 
B. Smith, was appointed to administer his estate. The decedent held 
what is commonly called a straight New York life insurance policy, pay- 
able, in case of his death, to his estate. The administrator collected on 
this policy $3,004, and is holding the money pending the determination 
in this proceeding as to the disposition thereof. The administrator as- 
serts that the money is not part of the estate, but belongs to and should 
be paid over to the decedent’s father, who is the sole heir, and according 
to the provisions of § 8719 of the Compiled Laws of 1913, which pro- 
vides that “the avails of a life insurance policy or of a contract payable 
by any mutual aid or benevolent society, when made payable to the per- 
sonal representatives of a deceased, his heirs or estate upon the death of 
a member of such society or of such insured shall not be subject to the 
debts of the decedent except by special contract, but shall be inventoried 
and distributed to the heirs or the heirs at law of such decedent.” 

The respondent bank, which is a large creditor of the estate of the 
deceased, contends that § 8719 is unconstitutional, and that the insur- 
ance money is part of the estate applicable to the claims of the credi- 
tors, notwtihstanding the statute. The insurance policy was taken out 
in 1909 and fourteen years after the statute in question was enacted. 
The statute, therefore, if constitutional, is applicable. 

The respondent contends that the act violates § 208 of the Constitu- 
tion of North Dakota, which reads as follows: “The right of the debtor 
to enjoy the comforts and necessaries of life shall be recognized by 
wholesome laws, exempting from forced sale to all heads of families a 
homestead, the value of which shall be limited and defined by law, and 
a reasonable amount of personal property; the kind and value shall be 
fixed by law. This section shall not be construed to prevent liens against 
the homestead for labor done and materials furnished in the improve- 
ment thereof, in such manner as may be prescribed by law.” 

The argument of respondent is that the statute is an exemption law, 
and as it does not fix any limit on the amount of insurance money ex- 
empt from creditors’ claims, it is violative of the above provision, which 
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provides for excmption laws which shall merely extend to “a reasonable 
amount of personal property.” 

The appellant contends that the statute in question is not an exemp- 
tion statute; that the money payable on the life insurance policy is not 
personal property of the debtor within the meaning of § 208 of the Con- 
stitution; and that the constitutional provision does not refer at all to 
the estates of deceased persons, but merely to the debts of heads of 
families while living, and to their freedom, and to the freedom of their 
property, from execution and forced sale. 

In the case at bar there can be no question that the contract between 
the insurance company and the decedent would have been perfectly valid, 
and that the plaintiff father would have been entitled to the money if 
the policy had been made directly payable to him rather than to the es- 
tate of the deceased. 

There, too, can be no question that, as the statute was in force at the 
time of the taking out of the policy, the intention of the deceased must. 
be presumed to have been that his heirs should take the money. Such 
being the case, the money at no time became a part of the estate of the 
deceased or subject to the claims of his creditors. Pace v. Pace, 19 Fla. 
438, 

No one would contend that during his lifetime the deceased could not 
have given any sum of money to his heirs and placed any sum of money 
in trust for his heirs that he chose, provided that such gift was not at 
the time when given in fraud of his creditors. Why should he not pay 
that money or make that gift in the form of insurance-premium pay- 
ments ¢ 

It is quite apparent, indeed, that the constitutional provision in ques- 
tion was never intended to apply to cases such as before us. It expressly 
states that its purpose is that the debtor may enjoy the comforts and 
necessaries of life, and that his property may, to a limited extent, be 
saved from forced sale. The debtor is dead; no forced sale can injure 
him. As far as his heirs are concerned, they are not debtors and owe 
none of his debts. It may be that, before the property of the debtor’s 
estate may be distributed to them, the debts of the deceased must be 
paid. They, however, have no personal liability therefor, for the debts 
are not their debts. 

Even § 8725 of the Compiled Laws of 1913, which provides that 
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“there shall also be set apart absolutely to the surviving wife or husband 
or minor children all the personal property of the testator or intestate 
which would be exempt from execution, if he were living, etc.,” and §§ 
8723 and 8724, which secure to the surviving husband or wife the fam- 
ily homestead, are not exemption statutes as the term is used in the Con- 
stitution. They are not statutes which shall “save the debtor the necessi- 
_ ties of life.” 

The right of inheritances, indeed, or the right of the creditors to re- 
sort to the estate of a deceased, is, with the exception of vested liens, not 
an inalienable right. See United States v. Perkins, 163 U.S. 625, 41 
L. ed. 287, 16 Sup. Ct. Rep. 1073; Magoun v. Illinois Trust & Sav. 
Bank, 170 U. S. 283, 42 L. ed. 1037, 18 Sup. Ct. Rep. 594. And in §§ 
8723, 8724, and 8725, in fact, in all of the provisions of the Probate 
Code, the legislature was not exempting property from debts or dealing 
with any vested rights, but merely stating that the state would waive its 
own rights, and would allow the property of a deceased person to be re- 
sorted to by his creditors, provided that a certain amount, the homestead 
and other specified property, should go to the surviving husband or wife. 

We are not unaware of the case of Re How, 59 Minn. 415, 61 N. W. 
456, and Re How, 61 Minn. 217, 63 N. W. 627. We hardly can concur 
with the reasoning of these decisions, at any rate in the absence of proof 
of fraud at the time of the taking of the policy and of debts antecedent 
to that time. As we have before stated, no one could have questioned 
the right of the deceased to take out a policy payable to his heirs by 
name, nor, in fact, to have disposed of all of his property while living, 
provided that at that time no rights of creditors were affected and no 
fraud was committed. 

As far as the case of Holden v. Straton, 198 U. S. 207, 49 L. ed. 
1018, 25 Sup. Ct. Rep. 656, is concerned, we believe that it, in the main, 
bears out the contention of this opinion. 

In the case of Skinner v. Holt, 9 S. D. 427, 62 Am. St Rep. 878, 69 
N. W. 595, the holding was merely confined to antecedent debts, and, 
although the other points involved were discussed, the finding of in- 
validity was largely based on article 1 of § 10 of the Federal Constitu- 
tion, which provides that no state shall pass any law impairing the ob- 
ligation of contracts, and is thus not inconsistent with our holding here, 
as no impairment of the obligation of a contract can be claimed, 
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The policy, too, was an endowment policy, and it has been the ten- 
dency of at least some of the courts to look upon such policies as assets 
of the deceased, and as provisions for the protection of its creditors, 
rather than as provisions for the needs of one’s heirs and beneficiaries. 
At least, at any rate, to the amount of the cash value. 

Nor do we find any argument against the position taken by us, in the 
suggestion of counsel for the respondent, that § 6629 of the Compiled 
Laws of 1913 provides that “a policy of insurance upon life or health 
may pass by transfer, will or succession to any person, whether he has 
an insurable interest or not, and such person may recover upon it what- 
ever the insured might have recovered.”’ This provision is in no way 
inconsistent with § 8719, supra. Section 8719 merely provides that in 
the eyes of the law a policy which is made payable to one’s personal rep- 
resentatives or heirs or estate shall be deemed to have been made to 
the heirs, and that such policy shall go to such heirs free from the debts 
of the deceased. Section 6629 provides that such a policy may pass by 
transfer, will, or succession. Section 6629 was the basic law. It first 
appeared as § 1636 of the old territorial Revised Codes of 1877. It 
merely provided that a life insurance policy could pass by transfer, will, 
or succession, and went no further. There was nothing to prevent the 
legislature from adding to or amending this statute. This was done in 
8 8719 of the Compiled Laws of 1913, which was first enacted as § 24 
of chapter 111 of the Laws of 1897, and which amended § 6385 of the 
Revised Codes of 1895, where the provision first appears. There is 
nothing inconsistent between the provisions of §§ 6629 and 8719 of 
the Compiled Laws of 1913. Even after the enactment of § 8719, a 
testator could still provide by special contract that the proceeds of life 
insurance policies payable to his heirs or estate should be subject to his 
debts, and then transfer or will the remainder. 

The only question is, Who skould the policy pass to and shall it be 
burdened with debts or not? If made to the heirs in name it would cer- 
tainly not have been burdened with the debts of the deceased. All § 
8719 provides is that if made payable to them by the general term 
“heirs,” or made payable to “the representatives” or “estate,” it shall in 
like manner be considered a trust fund. This, of course, does not pre- 
vent one from making a special contract either in the policy or in the 
will by which the proceeds of the policy may be made subject to the 
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debts of the deceased and the residue only made payable to the bene- 
ficiary or legatee. 

Counsel for respondent also contends that it could never have been in- 
tended that the county court should have been made a disbursing agent 
for anything else than the estate of the deceased, and that such a con- 
struction would render the statute unconstitutional. He cites the case 
of Skinner v. Holt, supra, and Finn v. Walsh, 19 N. D. 61, 121 N. W. 
766. Such, however, we believe to have been the express intention of 
the legislature. Section 6385 of the Revised Codes of 1895 contained 
an express provision after the words, “are not subject to the debts of the 
decedent except by spcial contract,” to the effect that, “but in other re- 
spects shall be inventoried and disposed of like other property.” Section 
8083 of the Revised Codes of 1905, and § 8719 of the Compiled Laws of 
1913, omitted the words, “like other property,’’ and changed the clause 
to the following “but shall be inventoried and distributed to the heirs 
or heirs at law of such decedent.” From these amendments we come to 
the conclusion that the legislature intended that the administrator or 
executor should inventory the policies and the amount, if any, received 
thereon, and that he should then distribute the proceeds to the heirs, rath- 
er than put the same into the estate. 

But counsel for the respondent contends that this cannot be done, 
and that to confer upon the administrator or executor such powers would 
render the statute unconstitutional. He cites in support of this conten- 
tion the case of Finn v. Walsh, supra. We believe, however, that there 
is no merit in this contention. All that the case just cited held was 
that the probate court had no power to adjudicate the title to the pro- 
ceeds of such policies as between contesting heirs. It, it is true, by way 
of obitum, seemed to intimate that it would have no power to distribute 
property, but we hardly think that this objection is tenable. If there 
are in the contract of insurance special provisions which provide that 
the property shall become a part of the estate, then of course the pro- 
bate court has jurisdiction te act in the matter. The statute does not re- 
quire the probate judge to distribute. All it provides is that the prop- 
erty shall be inventoried and distributed. It is certainly not too much 
to require of a probate court, or rather of an executor or administrator 
who is to a certain extent a public officer or, at any rate, a public servant 
for the time being, that he shall inventory such property which comes 
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into his hands and distribute it as the law requires. The duty of distri- 
bution is placed upon him, and not upon the county court. Even if 
placed upon the county court, the statute would, for this reason, hardly 
be unconstitutional. See Cass County v. Nixon, 35 N. D. 601, L.R.A. 
1917C, 897, 161 N. W. 204. 

The judgment of the District Court is reversed, and the cause is re- 
manded for further proceedings according to law. 


Rosrnson, J. (dissenting). I dissent on the grounds that § 8719, 
Compiled Laws of 1913, is in reality an exemption statute which does 
not limit the exemption to a reasonable amount or to any sum. It 
permits a party to put all his property beyond the reach of creditors, 
and the constitutionality of an act is to be determined by what may be 
done under it. 


THE STATE OF NORTH DAKOTA v. OSER W. WEBB. 
(162 N. W. 368.) 


Common nuisance—keeping and maintaining — ingredient — material — 
prohibition law. 
1. Time is not a material ingredient of the crime of keeping and maintaining 
& common nuisance contrary to the provisions of the Prohibition Law of this 
state. 


Common nuisance — keeping and maintaining — offense of — person charged 
with — dates of crime — proof of — not restricted to— preliminary exam- 
ination — date prior to— proof of — may offer. 

2. Upon preliminary examination of a person charged with the offense of 
keeping and maintaining a common nuisance, the prosecution is not restricted 
in its proof to the date alleged in the criminal complaint, but may introduce 
evidence tending to show the commission of the offense charged at any time 
prior to the date of such preliminary examination and within the period 
of limitations. 


Criminal complaint — justice of the peace — offense — charging clause — pre- 
liminary examination — covered by. 

3. Where a criminal complaint, filed before a justice of the peace on Novem- 

ber 30, 1915, charged that the defendant, on November 6, 1915, committed the 

crime of keeping and maintaining a certain common nuisance contrary to the 
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provisions of the state prohibitory law, and the defendant is bound over to the 
district court upon a preliminary examination held on December 3, 1915, 
a@ criminal information subsequently filed in the district court charging that 
such offense was committed between July 1, 1914, and December 3, 1915, does | 
not charge an offense different from, or in addition to, that for which a prelimi- 
nary examination was had. 


Second offense— information on—former conviction—= brief allegation of 
-— sufficient. . 
4. In an information for keeping and maintaining a common nuisance as 
a second offense, contrary to the provisions of the Prohibition Law, the former 
conviction need not be set forth at length, but a brief allegation of such convic- 
tion is sufficient. 


Opinion filed March 23, 1917. 


Appeal from the District Court of Ward County, Leighton, J. De- 
fendant was convicted of keeping and maintaining a common nuisance, 
as a second offense, and appeals. 

Affirmed. 

Greenleaf, Wooledge, & Lask, for appellant. 

An information charging the defendant with the crime or keeping 
and maintaining a common nuisance, under the Prohibition Law, which 
in its charging clause goes entirely outside the record as to dates, as 
disclosed by the preliminary examination, and alleges like offenses to 
have been committed by defendant between different dates than those 
mentioned in the complaint, and covered by the preliminary examina- 
tion, is bad and should not be sustained, and a conviction thereon should 
be set aside. Comp. Laws 1913, §§ 10,505, 10,628. 

“It is not competent to charge in an information an offense for which 
no preliminary examination has been had or waived; and to determine 
whether such an examination was had as to any specific offense charged 
in the information, recourse can be had only to the examinations re- 
turned and filed by the magistrate.”’ Turner v. People, 33 Mich. 371; 
State ex rel. Peterson v. Barnes, 3 N. D. 134, 54 N. W. 541; Yaner 
v. People, 34 Mich. 286; State v. Winbauer, 21 N. D. 161, 129 N. W. 
97; People v. Christian, 101 Cal. 471, 35 Pac. 1043. 

The complaint fixes definitely the date and time of the commission 
of the alleged offense. The testimony on preliminary examination was 
confined to this. 
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But the information, based upon the complaint and such examination, 
when filed in district court, relates to entirely different dates and times, 
and charges other offenses than the one upon which defendant was bound 
over. According to the state’s theory the whole proof might have been 
directed to the commission of an offense subsequent to the examination. 
State v. Dellaire, 4 N. D. 312, 60 N. W. 988; Latimer v. State, 55 Neb. 
609, 70 Am. St. Rep. 405, 76 N. W. 207. 

The complaint filed with the magistrate and the information filed in 
district court allege two different and distinct offenses, or more, with the 
possibility that some one or more or them might have been committed 
at a date or dates subsequent to the examination. State v. Winbauer, 
21 N. D. 161, 129 N. W. 97. 

There is nothing in the record here to show that defendant committed 
such offense, or a like offense, during any term of district court. 

The defendant was entitled to a preliminary examination on the 
offense with which he is charged, and not only this, but he has the 
right to every safeguard known to the law. Comp. Laws 1913, § 10,595 ; 
State ex rel. Peterson v. Barnes, 3 N. D. 134, 54 N. W. 541. 

O. B. Herigstad, State’s Attorney, Dorr Carroll, Assistant State’s 
Attorney, William Langer, Attorney General (present), and D. V. 
Brennan, Assistant Attorney General, for respondent. 

(Henry J. Innde, Attorney General (former), filed a brief for re- 
spondent. ) 

On the charge of keeping and maintaining a common nuisance where 
the complaint charges certain dates on which such offense was com- 
mitted, proof of the continuing of such nuisance up to any time prior to 
preliminary examination may be offered by the state. State v. Win- 
bauer, 21 N. D. 161, 129 N. W. 97. 


Curistianson, J. The defendant was convicted in the district court 
of Ward county of the crime of keeping and maintaining a common 
nuisance, as a second offense, contrary to the provisions of the so-called 
Prohibition Law. This appeal is taken from the judgment of con- 
viction. 

The material facts are as follows: On November 30th, 1915, a crim- 
anal complaint was filed before a justice of the peace in Ward county, 
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charging “that Oser W. Webb did on the 6th day of November, a. p. 
1915, at the town of Minot, in said county and state, commit the crime 
of keeping and maintaining a common nuisance as a second offense, 
committed as follows, to wit: That at the said time and place the said 
Oser W. Webb did wilfully, unlawfully, and feloniously keep and 
maintain a place in the city of Minot, Ward county, North Dakota, 
in which said place he sold intoxicating liquors unto John Mohagen 
and divers other persons, and in which said place he permitted people 
to resort for the purpose of drinking intoxicating liquors as a beverage, 
and in which said place intoxicating liquors were kept by him for barter, 
sale, and delivery in violation of law, and that theretofore and on 
February 8, 1908, the said Oser W. Webb, was arraigned for the crime 
of keeping and maintaining a common nuisance in the county of Wil- 
liams, North Dakota, and upon conviction thereof, was, on the 29th day 
of February, 1908, sentenced therefor and rendered himself in execu- 
tion of the said sentence, which sentence was not vacated, set aside, 
or reversed, . . . this contrary to the form of the statute in such 
case made and provided, and against the peace and dignity of the 
state of North Dakota.” 

The defendant was given a preliminary examination before the 
justice of the peace on December 3d, 1915, and bound over to the dis- 
trict court. On the same day, to wit, December 3d, 1915, the state’s 
attorney filed an information in the district court of Ward county, 
charging that “on or about the 6th day of November, 1915, at and 
within the county of Ward, in the state of North Dakota, one Oser W. 
Webb, late of the county of Ward, and state aforesaid, did commit the 
crime of keeping and maintaining a common nuisance, as a second 
offense, committed as follows, to wit: That at said time and place and 
on divers days and times between the 1st day of July, 1914, and the 2d 
day of December, 1915, the said Oser W. Webb did wilfully, unlaw- 
fully, and feloniously keep and maintain a certain place situated in the 
county of Ward, state of North Dakota, in which intoxicating liquors 
were then and there sold, bartered, and given away as a beverage to John 
Mohagen, and divers other parties to said state’s attorney unknown, in 
violation of law, and in which said place said John Mohagen, and 
divers other persons to said state’s attorney unknown, were then and 
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there permitted to resort, and where they did then and there resort 
for the purpose of drinking intoxicating liquors as a beverage, and in 
which said. place intoxicating liquors were then and there kept for sale, 
barter, and gift as a beverage, in violation of law; and that theretofore, 
and on or about the 8th day of February, 1908, the said defendant was 
arraigned in the district court of Williams county, North Dakota, 
charged with the crime of keeping and maintaining a common nuisance 
in the county of Williams in the state of North Dakota; that the said 
action was brought on for trial and a verdict of guilty returned by the 
jury on or about the 28th day of February, 1908, and the said defend- 
ant was sentenced by the court on or about the 29th day of February, 
1908, and rendered himself in execution of the said sentence and that 
the said sentence has not been modified, vacated, or set aside. 

This contrary to the form of the statute in such case made and 
provided and against the peace and dignity of the state of North 
Dakota.”’ | 

Thereafter, on December 4, 1915, on being arraigned, the defendant 
filed a motion to set aside the information upon the ground that he had 
never had or waived a preliminary examination; that the complaint 
filed before the justice of the peace charged the defendant with the 
commission of the crime of keeping and maintaining a common nuisance 
on November 6, 1915, and that evidence was introduced upon such 
preliminary examination of an offense committed between the 26th day 
of September, 1915, and the 6th day of November, 1915; and that 
the information filed herein charges the commission of the offense as 
having taken place between July 1st, 1914, and the 2d day of Decem- 
ber, 1915, and ‘that there is approximately a year charged in the infor- 
mation that was not charged in the complaint, and that for all the time 
not charged in the complaint the defendant has not had a preliminary 
hearing. 

The defendant also moved for a new trial and in arrest of judgment 
upon the same grounds. 

The only errors assigned or argued on this appeal are predicated upon 
the court’s rulings in denying these several motions. Defendant stands 
squarely and solely on the proposition that the criminal information 
included a greater period of time than that included in the criminal 
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complaint, and that as to such additional time he has neither had, nor 
waived, a preliminary examination. 

In his brief, defendant says: “The only contention of appellant is 
that he has had no preliminary examination before a magistrate as to 
any public offense charged in the information having been committed 
since and subsequent to the 6th day of November, 1915.” 

We are unable to agree with appellant’s contention. Time is not a 
material ingredient of the offense of keeping and maintaining a com- 
mon nuisance, and need not be proved strictly as laid. See Comp. Laws 
1913, § 10,690. See also Black, Intoxicating Liquors, §§ 459, 460, 
512: Joyce, Intoxicating Liquors, §§ 658, 677. And it is sufficient to 
show that the illegal acts charged were done at any time before the 
filing of the information, and within the period prescribed by the 
Statute of Limitations. Black, Intoxicating Liquors, § 677. 

The prosecution, therefore, was not restricted in its proof to the 
date alleged in the criminal complaint, but upon the preliminary exam- 
ination it might introduce evidence tending to show the commission of 
the offense charged at any time prior thereto, and within the period 
of limitations. Nor was the state restricted by reason of the evidence 
introduced at the preliminary examination. The state is not required 
to introduce all of its evidence upon the preliminary examination, nor 
is it required to inroduce upon the trial the same, or any of the evi- 
dence adduced upon the preliminary examination. 

The defendant cites and relies upon the decision of this court in 
State v. Winbauer, 21 N. D. 161, 129 N. W. 97. The opinion in that 
case does not, however, support defendant’s contention. In that case a 
preliminary examination was held on January 12, 1910. A criminal 
information filed on May 5, 1910, charged the defendant with maintain- 
ing a common nuisance up to and including May 2, 1910, ‘without any 
preliminary examination having been had as to the period between 
January 12, 1910, and May 2, 1910, inclusive.” Consequently, there 
was a period of time charged in the information from January 12, 
1910, to May 2, 1910, inclusive, subsequent to the time when the 
preliminary examination was had. And this court held that for the 
period of time so charged no preliminary examination had been had. In 
the case at bar, the preliminary examination was held on December 3, 
1915, and the information charged the offense as having been com- 
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mitted between July ist, 1914, and December 2, 1915. The entire 
period charged was, therefore, prior to the date on which the prelim- 
inary examination was held, and within the period of limitation. The 
crime of keeping and maintaining a common nuisance is a continuing 
offense. And in our opinion inquiry upon a preliminary examination 
of a person accused of such crime may properly extend to the date on 
which such examination is had. When the preliminary examination 
was held on December 3d, 1915, the state was not restricted in its 
proof to the date alleged in the information, but it might offer evidence 
tending to show the commission of the offense at any time prior thereto, 
within the Statute of Limitations. The defendant was, therefore, 
afforded a preliminary examination for the entire period charged in the 
information. | 
Defendant’s contention is untenable for another reason. A prelim- 
inary examination is not required for a public offense “committed dur- 
ing the continuance of the term of the district court in and for the 
county or judicial subdivision in which the offense is committed or 
triable.” Comp. Laws 1913, § 10,628. Under the statute (Comp. 
Laws 1913, § 754) a term of the district court was appointed to be held 
in Ward county commencing on the second Monday in November; viz., 
November 8, 1915. The original information herein, filed on December 
3, 1915, shows that it was filed by order of the court during a term of 
said court; and the clerk’s minutes of the trial, certified to this court 
as part of the record on this appeal, show that the proceedings had on 
December 4th, 1915, when defendant was arraigned and moved to set 
aside the information, were had at and during an adjourned session of 
the regular November, 1915, term of said court. The criminal com- 
plaint herein was filed on November 30, 1915. The complaint was 
therefore filed during the continuance of the regular November, 1915, 
term of the district court. In fact, the entire period from November 8, 
1915, to the date of the filing of the information, was during the con- 
tinuance of such term. The evidence in the case is not before us. There 
is, however, a stipulation in the record to the effect “that at the trial of 
the above case wherein said defendant was convicted, no testimony was 
introduced tending to show the sale of liquors of any kind or character 
during the session of the district court of Ward county, North Dakota, 
at which information was filed against defendant, and during which 
36 N. D.—16. 
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said term said defendant was tried.” This disposes of the only ques- 
tion in any manner raised or argued by appellant on this appeal. 

It is contended, however, by a dissenting member of this court (Mr. 
Justice Robinson), that the information herein is fatally defective and 
fails to state facts sufficient to constitute a public offense, for two rea- 
sons: 

1. That it appears therefrom that the former conviction was had on 
February 28th, 1908, and that consequently the first offense must have 
been committed more than seven years prior to the filing of the informa- | 
tion. 

2. That the information does not charge that defendant committed 
the first offense, or that the former conviction was for a violation of the 
Prohibition Law. 

It is only fair to appellant’s counsel to state that these questions were 
not raised or argued by them, but are raised for the first time in this 
court by Mr. Justice Robinson. 

The objection that the facts stated in the complaint do not constitute 
a crime is not waived by a failure to demur and may be raised under a 
plea of not guilty, and in arrest of judgment. Comp. Laws 1913, 
§ 10,745. And the better rule seems to be that this objection may 
be raised at any stage of the proceedings and asserted even for the first 
time on appeal. 12 Cyc. 811, 812. This is true, however, only where 
the defects are not amendable and the information on its face negatives, 
rather than affirms, the commission of an offense. It does not apply to 
a mere formal defect which may be cured by amendment. Such defect 
must be taken advantage of at the trial, and cannot be urged for the 
first time on appeal. 12 Cyc. 811. 

We are agreed that the objections raised by Mr. Justice Robinson 
are untenable. But in view of the fact that he deems them of sufficient 
importance not only to raise them, but to discuss them in a dissenting 
opinion, we deem it desirable to refer to them at greater length. 

A sufficient answer to the first point raised by Mr. Justice Robinson 
is that the statute does not provide that the first offense must be com- 
mitted, or the former conviction had, within any specific period prior 
to the filing of the information for the second offense. The former 
conviction is not a part or ingredient of the offense charged, but is a 
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matter which pertains only to matters as to additional punishment. 
State v. Bloomdale, 21 N. D. 77, 79, 128 N. W. 682. 

The courts have uniformly held that the fact that the accused was 
pardoned does not exempt him from the increased punishment on a 
subsequent conviction. 12 Cyc. 950. Nor does the fact that the prior 
conviction was erroneous on account of departure from the established 
rules of procedure prevent the operation of the statute as to a subse- 
quent conviction, unless the former conviction was set aside, or the 
court in which the prior conviction was obtained had no jurisdiction. 
Ibid. 

Under our statute no time is prescribed as to the former conviction. 
The only requirement is that the second offense must have been com- 
mitted after the conviction as well as after the commission of the first 
offense. Ibid. | 

To hold that the prior conviction must have been had within a cer- 
tain period of time prior to the commission of the second offense or the 
commencement of a criminal prosecution therefor, would constitute 
judicial legislation of the most extraordinary kind, and engraft upon 
the laws of this state by judicial fiat a provision never intended to be 
placed there by the lawmaking body. 

The second point raised seems to be fully answered by positive legis- 
lative enactments, as well as by prior decisions of this court. 

A criminal information in this state is sufficient if it contains: 

1. “The title of the action, specifying the name of the court to which 
the information or the indictment is presented, and the names of the 
parties. 

2. A statement of the acts constituting the offense, in ordinary and 
concise language, and in such manner as to enable a person of common 
understanding to know what is intended.” Comp. Laws 1913, § 10,685. 

And “no information . . . is insufficient, nor can the trial, 
judgment or other proceedings thereon be affected by reason of a defect 
or imperfection in matter of form, which does not tend to the prejudice 
of the substantial rights of the defendant upon the merits.’’ Comp. 
Laws 1913, § 10,694. And it is the duty of this court, after hearing 
an appeal in a criminal case, to “give judgment without regard to tech- 
nical errors or defects” which do not affect the substantial rights of 
the parties. Comp. Laws 1913, § 11,018. 
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The rule requiring a former conviction to be pleaded at length is 
abrogated in prosecutions for violations of the Prohibition Law by 
our statute (Comp. Laws 1913, § 10,128), which provides that “in any 
prosecutions for the second or subsequent offense, it shall not be requisite 
to set forth in the information or affidavit or indictment the record 
of the former conviction, but it shall be sufficient briefly to allege such 
conviction.”’ This language directly negatives the theory advanced, that 
the facts with respect to the first offense must be alleged in an informa- 
tion charging the commission of the second offense. All that is 
required is to allege the former conviction. 

In considering the sufficiency of the allegation of a former conviction 
for a similar offense in State v. Bloomdale, supra, this court, speaking 
through Chief Justice Morgan, said: “The allegation set forth above 
is specific as to the date, court, and county that the defendant was 
tried and sentenced in under the former conviction. There are many 
authorities holding this to be sufficient. In other words, it is held that 
if the information specifically points out where a record of the former 
conviction may be found, that it is sufficient. So far as these matters 
are concerned, the allegations of the information do not leave the de- 
fendant in doubt or uncertainty. In this state it has been held that 
allegations in an information in regard to former convictions of the 
same or similar offenses need not describe the facts in regard to the 
former conviction with the same particularity as is necessary in a 
description of matters pertaining to the elements of the crime. It is 
held that, if the information briefly describes such former conviction, 
it is sufficient In other words, it has been held that the matter of a 
former conviction is not any part or ingredient of the offense charged, 
but that it is a matter which pertains only to matters as to additional 
punishment. State v. Rozum, 8 N. D. 548, 80 N. W. 477; State v. 
Markuson, 7 N. D. 155, 73 N. W. 82. 

“There is another reason, however, for holding that the information 
in this case alleges a former conviction of the offense charged in the 
information. It contains other words which we think may be referred 
to in determining the character of the offense of which the defendant 
was formerly convicted. The words, ‘second offense,’ which follow the 
allegations in the information stating that the defendant did commit. 
the crime of keeping and maintaining a common nuisance, clearly shcw 
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what the former offense was, although in the most brief language. It 
is a direct statement that the defendant was charged with keeping and 
maintaining a common nuisance in the former conviction. These words, 
together with the allegations setting forth the time and place of the 
former conviction, are sufficient to apprise the defendant of the offense 
that he was formerly charged with. . . . The objection to the sufi- 
ciency of the information on this ground is not, therefore, tenable for 
two reasons. The time and place of the conviction were stated. This 
enabled the defendant to ascertain the crime which the state claimed that 
he was formerly convicted of. Further, the former conviction was 
charged in language that apprised the defendant that the former con- 
viction was for the offense of keeping and maintaining a common nui- 
sance by keeping and selling intoxicating liquors.” 

The above-quoted language is directly applicable to the instant case. 
And when all the allegations of the information are construed together, 
defendant could not have been misled as to the nature of the offense 
which the information charged he had been formerly convicted of. In 
fact, defendant has never made such claim. On the contrary, upon the 
trial he admitted the former conviction as alleged, and thereby elim- 
inated such question from the jury’s consideration. The only question 
submitted to the jury, therefore, was whether defendant had kept and 
maintained the second common nuisance charged in the information. 
No one questions the sufficiency of the charge contained in the informa- 
tion as to the second offense, or the sufficiency of the evidence to sustain 
the verdict of the jury. The prior conviction was not a material in- 
gredient of the offense with which defendant was charged and which 
the jury said he had committed. The former conviction was only a 
matter which the legislature has said shall determine the degree of 
punishment. The defendant and his counsel apparently had no diffi- 
culty in understanding the language contained in the information, or 
the nature of the offense which the information charged he had been 
formerly convicted. of. There is no claim that the defendant was 
surprised by the introduction of evidence, or that the evidence failed to 
establish his guilt. By his conduct the defendant has shown in the 
most emphatic manner that the information did inform him of the 
illegal acts with the commission of which he was charged. 

A criminal trial is not a game of wits between opposing counsel, 
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to be played according to certain technical rules, with the judges acting 
as umpires. It is a solemn judicial proceeding to ascertain the guilt 
or innocence of a person accused of crime. Rules of criminal procedure 
were not formulated to enable criminals to escape punishment. They 
were formulated to aid the courts in properly dispensing justice in 
criminal causes. They are intended on the one hand to safeguard the 
rights of the accused to the end that no innocent person may be con- 
victed of crime, and they are intended on the other hand to enable the 
state to bring those guilty of crime to the bar of justice. A person 
accused of crime is entitled to a fair trial in accordance with the 
principles enunciated in the Constitution and the laws of this state. 
This right is self-evident. But it is equally self-evident that civilized 
society as now constituted cannot long exist unless the state can enforce 
its laws against wrongdoers. The rules of criminal procedure should be 
construed to effect the purposes for which they were intended, and not 
to defeat them. The test is not whether certain legal formulas have been 
literally complied with, but whether anything has been done or left 
undone which prejudices the substantial rights of the accused. If a 
substantial right has been prejudiced a new trial should be had. If not, 
it is equally the duty of an appellate court to affirm a conviction. 

In the case at bar it is undisputed that the facts were fully and 
fairly submitted to a jury, and that the jury found defendant guilty. 
It is not contended that this finding is erroneous or unjust. We find 
nothing to indicate that defendant has been deprived of any substan- 
tial right. The judgment appealed from must therefore be affirmed. 
It is so ordered. 


Rosrnson, J. (dissenting). This case arises under the common 
nuisance section of the Prohibition Statute. The appeal is from a judg- 
ment that the defendant be imprisoned for two years in the state’s 
prison. The majority opinion sustains the judgment, which I consider 
manifestly wrong. In writing this dissenting opinion, I do solemnly 
thank God that my love for right and justice is far above any regard 
for my office. I am in no way dependent on the office and I have little 
regard for it, only so far as it presents an opportunity to sustain the 
right and to denounce the wrong. This I say, because in writing this 
opinion I am sure to give offense to a large class of zealous and well- 
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organized people who make and unmake judges. (“Who enters here 
leaves hope behind.’’ ) 

In the summer of 1912, when I was a candidate for the office of 
supreme court judge, the commander or president of these good people 
presented for my signature a written pledge in regard to my decisions 
under the Prohibition Statute in case of my election. Of course I did 
not sign it; and, of course, I was not elected. That and some drastic 
decisions by this court suggest the thought that some judges may have 
secured and held onto office by signing such a pledge. The majority 
decision cites some early decisions which stand as a reflection on this 
court. In the Markuson Case from Valley City, it was held competent 
for a district judge on a common nuisance charge to convict a man in a 
summary manner, without a trial by jury, and to sentence him to a 
term in the state’s prison. It is hard for a lawyer to see how such a 
decision was made, only as the result of a pull which acted like the force 
of gravity. It is true the nuisance was named a contempt and by that 
name it was held competent to evade the Constitution, which guar- 
antees to every person accused of crime the right of trial by jury. 
Tfence, as we pray the Lord to lead us not into temptation, so may we 
pray that our judges be not led into temptation by any pledge or any 
influence or by the thought of re-election. Indeed, it were well if the 
Constitution or custom were so as to remove all such temptations. I am 
free to allow that our present judges are all like Cesar’s wife, above 
suspicion, and that they innocently signed the decision without a thought 
of its political effect. However, it would have looked better if the appeal 
had been decided when it was argued, early in January, and when we 
all appeared to agree that the conviction of the defendant was erroneous. 
Certain it is, there was no judge to say a word to the contrary, and 
there was no good reason for not deciding the case when it was fresh 
in the mind of all the judges. 

The defendant was convicted of a second common nuisance under the 
Prohibition Statute. His sentence is two years in the state’s prison. 
The conviction is void because it is based on a complaint or informa- 
tion which is fatally defective. A valid complaint for a second offense 
must state facts showing the commission of a first offense, because with- 
out a first offense there cannot be a second offense, and it must show 
that each offense was committed within three years, because after the 
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lapse of three years the law does not permit a prosecution based on any 
offense, except murder. It is contrary to the policy of the law and the 
welfare of society to permit the raking up of old scores and stale 
matters outlawed by statute. 

So far as it concerns the first offense, the information is in these 
words: “That on or about the 8th day of February, 1908, the said 
defendant was arraigned in the district court of Williams county, 
North Dakota, charged with the crime of keeping and maintaining a 
common nuisance in the county of Williams in the state of North 
Dakota; that the said action was brought on for trial and a verdict of 
guilty returned by the jury on or about the 28th day of February, 1908, 
and the said defendant was sentenced by the court on or about the 28th 
day of February, 1908, and rendered himself in execution of said sen- 
tence, and that the said sentence has not been modified, vacated, or set 
aside.” The trial was in Ward county, and the alleged conviction for a 
first offense was in Williams county, eight years prior to the trial in 
Ward county, and we have no record of the alleged first conviction. 
There is no charge or attempt to charge that the defendant did commit 
a first offense of any description. The charge is merely that in 1908 he 
was convicted of the crime of maintaining a common nuisance. It does 
not show that the nuisance or conviction had any relation to the Pro- 
hibition Law. For aught that appears from the information, the first 
common nuisance may have been the obstruction of a highway, for which 
a person may be prosecuted and punished. Under the Constitution no 
person can be prosecuted for a public offense, except on an informa- 
tion or indictment, which must state the facts constituting the offense. 
_ The allegations of an information or indictment must be direct and 
certain in regard to the offense charged. Comp. Laws 1913, § 10,686. 
The objection that the facts do not constitute a public offense may be 
taken on motion or in arrest of judgment (§ 10,745), and for this 
reason counsel for defendant made such a motion. In charging the com- 
mission of a second offense it is necessary to state the facts showing the 
commission of a first offense and also to state, in a general way, that 
the accused was duly convicted of the first offense. Under the statute it 
is not necessary to set forth the record of the conviction, as it was at 
common law, and for that reason the judges rush to the conclusion that 
it 18 not necessary to state the facts showing a first offense. The con- 
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viction alone is not sufficient, because it is no uncommon thing for a 
party to be convicted when he is perfectly innocent. At Salem, Massa- 
ehusetts, seven women were convicted of witchcraft, and now we know 
that their conviction and execution was an outrage and a disgrace to 
the commonwealth. The law is short and pointed. The charge is that 
eight years prior to the date of the information the defendant was 
convicted of the keeping of a common nuisance. To say that there is a 
charge of the commission of two offenses against the Prohibition Law, 
we must do violence to our common sense and the fundamental rules of 
pleading. 

And there is no reason for giving a drastic construction to a drastic 
statute to sustain a drastic sentence of a poor human being. The ma- 
jority opinion concludes by saying the facts were fully and fairly 
submitted to a jury. That is a gross error, or a mere assumption, and 
it is not warranted by anything in the record. And, indeed, the con- 
viction is under a drastic statute which does not accord with the limi- 
tations of the prohibition section of the Constitution. In that section 
the word “suitable” is used as a limiting adjective before the word 
“penalties.” The word is used for some purpose. It means that the 
penalties of the statute must be reasonable, just, and humane, and 
not drastic, cruel, or vindictive, 


BrrozeiL, J. I regret that Mr. Justice Robinson has used language 
in his dissenting opinion from which it is made to appear that the 
majority of the court formerly concurred in his views as to the law and 
that they are responsible for delaying the decision. The facts are that 
the members of this court never concurred in the views expressed by Mr. 
Justice Robinson and that they all signed the majority opinion soon 
after it was written, more than a month ago. The majority opinion 
was not filed earlier owing to the practice which prevails in this court 
of giving every member an opportunity to file his views before a case 
shall be regarded as decided. Mr. Justice Robinson has, very properly, 
been the recipient of this courtesy in this instance, and though the 
majority opinion has been in his hands since it was first written, his 
dissenting views have just been prepared for filing. 

I am authorized to say that this statement is made on behalf of all 
the members of this court, with the obvious exception of Mr. Justice 
Robinson. 
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H. L. WOLL v. H. K. JENSEN. 
(162 N. W. 403.) 


“Office — candidate for — qualified — minority vote — does not entitle to — 
candidate receiving highest vote — disqualified — fact known to voters 
-— plurality of votes cast — failure to receive —election a nullity. 

A minority vote for a qualified candidate does not entitle such candidate 
to the office, even though the candidate receiving the highest number of votes 
was disqualified to hold the office and such fact was known to the voters at the 
time of the election. However, the failure of the qualified candidate to reccive 
a plurality of the votes cast renders the election a nullity. 


Opinion filed March 26, 1917. 


Proceeding to contest the election and determine the right to the offico 
of county superintendent of schools. ) 

Appeal from the District Court of Morton County, J. M. Hanley, J. 

Judgment for defendant. Plaintiff appeals. 

Affirmed. 

Langer & Nuchols and C. F. Kelsch, for appellant. 

No person is deemed qualified for the office of county superintendent 
-of schools who has not had two years’ successful experience in teaching 
school, and a person who is ineligible to hold a public office cannot be 








NoTs.—The case of WOLL v. JENSEN is in accord with the great weight of 
American authority, which holds that, in order that a candidate may be legally 
elected, he must receive a majority of the votes cast, and the mere fact that the 
one receiving the highest number proves ineligible confers no right to the office 
upon the one receiving the next highest number, but, as such votes cast for the 
disqualified candidate are generally held to be legal votes, which may properly be 
‘counted, a second election is required in order that a candidate may be chosen who 
ds legally qualified, and who shall receive a majority vote. 

For cases in accord with this rule, and for a discussion of the English rule, 
which seems to be that, if the electors have sufficient notice of the ineligibility at 
the time of voting, the next highest candidate will be elected, as the votes cast 
under such circumstances are void, and not counted; and for some American 
cases in accord therewith see notes in 13 L.R.A.(N.S.) 1013, and 34 L.R.A.(N.S.) 
240, on the right of candidate receiving next highest number of votes in the event 
dthat the person receiving the highest number is ineligible. 
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elected thereto. Comp. Laws 1913, § 1122; Jenness v. Clark, 21 N. D. 
150, 129 N. W. 357, Ann. Cas. 1913B, 675. 

Title to a county office may be tried by the statutory procedure for 
contest of election, or by civil action in the nature of quo warranto. 
State ex rel. Butler v. Callahan, 4 N. D. 481, 61 N. W. 1025; Comp. 
Laws 1913, § 1048; Gulick v. New, 14 Ind. 93, 77 Am. Dec. 49; State 
ex rel. Clawson v. Bell, 169 Ind. 61, 13 L.R.A.(N.S.) 1013, 124 Am. St. 
Rep. 203, 82 N. E. 69; State ex rel. Bancroft v. Frear, 144 Wis. 79, 140 
Am. St. Rep. 992, 128 N. W. 1068; Hatcheson v. Tilden, 4 Harr. & 
McH. 279; Com. ex rel. McLaughlin v. Cluley, 56 Pa. 270, 94 Am. 
Dec. 75; Howes v. Perry, 92 Ky. 260, 36 Am. St. Rep. 591, 17 S. W. 
575 ; People ex rel. Furman v. Clute, 50 N. Y. 451, 10 Am. Rep. 508; 
State ex rel. Atty. Gen. v. Vail, 53 Mo. 97; Wood v. Bartling, 16 Kan. 
109; Hanson v. Grattan, 84 Kan. 843, 34 L-.R.A.(N.S.) 240, 115 Pac. 
646; State ex rel. Goodell v. McGeary, 69 Vt. 461, 44 L.R.A. 446, 38 
Atl. 165. 

A person who is ineligible to hold a public office cannot be elected 
thereto. Jenness v. Clark, supra. 

In such a case the candidate for the same office who, at the same elec- 
tion, receives the next highest number of votes, is elected, and is entitled 
to the office, especially when the voters knew at and before election that 
such other candidate was not qualified for the office. Rex v. Hawkins, 
10 East, 211, 103 Eng. Reprint, 755; Gosling v. Veley, 7 Q. B. 406, 
115 Eng. Reprint, 542; Trench v. Nolan, 2 Moak, Eng. Rep. 711; 
Rex v. Monday, Cowp. pt. 2, p. 530, 98 Eng. Reprint, 1224. 

“While it is true that the votes of a majority should rule, the tenable 
ground appears to be that, if the majority should vote for one wholly 
incapable of taking the office and with full notice of such incapacity, or 
should perversely refuse or neglect to express their choice, those who 
should legitimately choose on eligible to the position, although a mi- 
nority, should be heeded.” Gulick v. New, 14 Ind. 93, 77 Am. Dee. 49. 

Where the proof upon the trial shows actual notice and knowledge on 
the part of the voters of the ineligibility of the party for whom they 
voted, the eligible candidate next highest in vote is entitled to the office. 
State cx rel. Clawson v. Bell, 169 Ind. 61, 18 L.R.A.(N.S.) 1013, 124 
Am. St. Nep. 2038, 82 N. E. 69. 
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Sullivan & Sullivan, for respondent. 

The general rule in this class of cases is that a majority, or a plurality 
of the votes for an ineligible candidate at a popular election, while con- 
ferring on him no rights to the office, in the absence of any statute declar- 
ing such votes void, yet it operates to prevent the election of the candi- 
date who receives a less number of votes. 10 Am. & Eng. Enc. Law, 
578. 

The courts will not hold anyone to be elected to office who does not 
receive a majority—or plurality—of the votes cast on such office. Sheri- 
dan v. St. Louis, 183 Mo. 25, 81 S. W. 1082, 2 Ann. Cas. 480; Cooley, 
Const. Lim. 6th ed. p. 780. 

Until it is shown to the contrary, the iaeuaeaites is that where the 
candidate’s name is printed on the ballot and handed to the elector, 
such candidate is eligible. Patton v. Haselton, 164 Iowa, 645, 51 
L.R.A.(N.S.) 226, 146 N. W. 477. 


Brvog, Ch. J. This is a proceeding to contest the election and 
determine the right to the office of county superintendent of schools 
of Morton county. There were but two candidates for the office. The 
plaintiff received 2,318 votes, and the defendant, 3,215 votes. A motion 
to dismiss was filed and treated as a demurrer. 

The petition alleges that the defendant has not had two years’ suc- 
cessful experience in teaching, and has not taught school for two years, 
and has not had two years’ experience in teaching schools, and is there- 
fore ineligible to hold the office of county superintendent under the 
provisions of § 1122 of the Compiled Laws of 1913. Section 1122 of 
the Compiled Laws of 1913 provides that “no person shall be deemed 
qualified for the office of county superintendent in any county, who is 
not a graduate of some reputable normal school or higher institution of 
learning, or does not hold at least a second grade professional certificate, 
and who has not had at least two years’ successful experience in teach- 
ing, one year of which shall have been in this state.”’ 

We refrain from discussing the question of the qualification and 
title of the defendant, as it is not necessarily before us. Even if dis- 
qualified, the controlling question of the right of the plaintiff to the 
office remains and must be met. Specifically stated it is, whether one 
who has received less than the majority of the votes which are cast 
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at an election is elected to such office so that he can claim the same 
when the voters knowing of the disqualification of his opponent chose 
to elect the latter by a majority of the votes cast. 

We are satisfied that, though the election was a nullity, the plaintiff 
and appellant is not entitled to the office in question, and that, there- 
fore, the trial judge was justified in dismissing the complaint. 

The question before us has been the subject of no little discussion. 
It seems to be generally conceded that, where the voters do not know of 
the disqualification, the votes cast for the disqualified candidate can- 
not be credited to the defeated party, and that the whole election will 
be deemed a nullity. The only doubt in the minds of the writers has 
been whether this is true when the disqualification is known. The 
English rule and the rule of Indiana seems to be that where the dis- 
qualification is known the party receiving the minority vote will be 
entitled to the office, and this on the theory that the voters have wilfully 
thrown away their votes, and that the office should not go begging on that 
account. 

The weight of American authority, both legislative and judicial, seems 
to be that no such intention to throw away the vote can be imputed, 
but that rather the vote for the disqualified candidate must be con- 
sidered as a protest against the qualified person, and especially should 
this be the case where there are only two candidates. The authori- 
ties lay stress, indeed, upon the proposition that government by the 
majority seems to be an American maxim, and that no one should be 
deemed elected against the protest of that majority. It is true that 
many of the authorities are purely legislative. It is also true that 
perhaps in no adjudicated case has the question been fairly presented. 
The dicta of the courts, however, and the positive rulings of the legis- 
lative tribunals, are almost unanimous on the proposition that, where 
there is no statute declaring votes cast for ineligible candidates to be 
absolutely void, no right to the office can be presumed in the defeated 
candidate. We hold, therefore, that the plaintiff was not elected to the 
office. See McCrary, Elections, 4th ed. § 327; Privett v. Bickford, 
26 Kan. 52, 40 Am. Rep. 301; Throop, Pub. Off. § 163; Dillon, Mun. 
Corp. 5th ed. § 373; Saunders v. Haynes, 13 Cal. 145; State ex rel. 
Dunning v. Giles, 1 Chand. (Wis.) 112, 52 Am. Dec. 149; State ex 
rel. Off v. Smith, 14 Wis. 497. Such being the case, the judgment of 
the District Court is affirmed. 
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CRANE & ORDWAY COMPANY, « Corporation, v. SYKESTON 
SCHOOL DISTRICT NO. 11, a Municipal Subdivision of the. 
County of Wells and State of North Dakota. 


(162 N. W. 413.) 


School district — board of directors — school district warrant — contractor — 
inducements — false representations — materials — payment for — rescis- 
sion — warrant — surrender — cancelation. 

1. Where a contractor induces a board of directors of a school district to issue- 
a@ district warrant by making false representations as to the payment for 
materials used in the performance of a contract between such contractor and 
the district, the transaction may be rescinded and the contractor required to- 
surrender the warrant for cancelation. 


Contract — rescission — consent — induced by fraud — false representations. 
— damages. 
2. The right of rescission where consent is induced by fraud or by a false 
representation does not depend upon damage to the party imposed upon. 


Thing in action—assignment of—rescission—right to—for fraud — for 
misrepresentations — beneficiary — assignee — party. 

3. Under § 7396 of the Compiled Laws of 1913, which provides that “in the. 
case of an assignment of a thing in action the action by the assignee shall be 
without prejudice to any set-off or other defense,” the right to rescind a trans- 
action for fraud exists against a beneficiary or an assignee, as well as against 
an immediate party to the transaction. 


Public officers —contractor—bonds by—contracts—before making — stat-. 
utes — directory as to time — compensation — right to recover. 

4. Section 6832 of the Compiled Laws of 1913, requiring public officers to. 
take bonds from contractors before entering into contracts with them, is, as to 
time, directory merely, and the contractor is under obligation to furnish bonds 
securing materialmen and laborers before he is entitled to recover his compen- 
sation. 


Contractor — bonds of — for performance of contract — public works — 
materialmen — laborers — to secure — school officers — involuntary sure- 
ties. 

5. Section 6832 of the Compiled Laws of 1913, requiring that bonds be taken 
for the performance of contracts for certain public works to secure material- 
men and laborers, and making officers neglecting to comply therewith personally 
liable to materialmen and laborers, is not to be construed as making the 
original contract the individual contract of such officers, but rather as making 
the officers involuntary sureties of the contractor’s obligations to third parties. 
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School board — members of — school funds — judgments — payment out of 
- estoppel — action — defense — warrant — fraud. 

6. The fact that the members of a school board have disbursed school funds. 
in payment of individual judgments obtained against them for materials sup- 
plied to the district does not estop them from defending an action brought. 
upon a school district warrant which had been obtained by fraud. 


Opinion filed March 29, 1917. 


Appeal from the District Court of Wells County, Coffey, J. 

Affirmed. 

Lawrence & Murphy, for appellant. 

It is the duty of a school board to take from a contractor who is to: 
do building or repairs for the school district, a bond as security for 
the payment of all bills for materials furnished and labor done, and the. 
failure of the members of such board to take such bond before entering: 
upon such contract renders them individually liable to materialmen and 
laborers not paid. Comp. Laws 1913, § 6832. 

The warrant issued in this case and assigned to plaintiff gives to- 
plaintiff a valid right of action against the school district, and such war- 
rant is subject only to equities which existed at the time it was issued. 
No equities existed in favor of the district at such time. Gregory v.. 
Bridgeport, 41 Conn. 76, 19 Am. Rep. 485. 

School-district warrants shall be issued only in payment of indebted- 
ness of the school district previously incurred. Comp. Laws 1913,. 
§ 1170; Castner v. Minneapolis, 92 Minn, 84, 99 N. W. 361, 1 
Ann. Cas, 934. 

The rule is well settled that the legislature is powerless to authorize. 
the expenditure of public funds by a municipal subdivision of the 
state, except for a public purpose. State ex rel. Wheeler v. Foley, 30 
Minn. 350, 15 N. W. 375; Henderson v. Sibley County, 28 Minn. 
515, 11 N. W. 91; Coates v. Campbell, 37 Minn. 498, 35 N. W. 366; 
Chaska v. Hedman, 53 Minn. 525, 55 N. W. 737; Fergus Falls v. 
Fergus Falls Hotel Co. 80 Minn. 165, 50 L.R.A. 170, 81 Am. St. Rep.. 
249, 83 N. W. 54; Michigan Sugar Co. v. Auditor General, 124 
Mich. 674, 56 L.R.A, 329, 83 Am. St. Rep. 354, 883 N. W. 625; 
United States ex rel. Miles Planting & Mfg. Co. v. Carlisle, 5 App. D. 
C. 138; Calder v. Bull, 3 Dall. 386, 1 L. ed. 648; Citizens’ Sav. & L. 
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Asso. v. Topeka, 20 Wall. 655, 22 L. ed. 455; Gregory v. Bridgeport, 
41 Conn. 76, 19 Am. Rep. 485; Vincent v. Nantucket, 12 Cush. 106; 
Bell v. Manvers, 2 U. C. C. P. 507; Castner v. Minneapolis, 92 Minn. 
84, 99 N. W. 361; 2 McQuillin, Mun. Corp. pp. 1112, 1113, § 514; 
Hotchkiss v. Plunkett, 60 Conn. 233, 22 Atl 585; Gormly v. Mt. 
Vernon, 134 Iowa, 397, 108 N. W. 465; Jenney v. Mussey, 121 Mich. 
229, 80 N. W. 2; Weinberg v. University of Michigan, 97 Mich. 246, 
56 N. W. 607; Owen v. Hill, 67 Mich. 43, 34 N. W. 649; Plummer 
v. Kennedy, 72 Mich. 295, 40 N. W. 433; Wells v. Board of Education, 
78 Mich. 261, 44 N. W. 267. 

No counterclaim arose in favor of the district and against plaintiff 
by reason of the misappropriation of school-district funds in discharge 
of the personal judgment against its officers. Long Beach School Dist. 
v. Lutge, 129 Cal. 409, 62 Pac. 36; Newport Wharf & Lumber Co. v. 
Drew, 125 Cal. 585, 58 Pac. 187. 

An assignee for value of a school warrant is entitled to payment 
thereof as against a claim for material and labor, notice of which is 
not given to the school district until after the assignment and presenta- 
tion of the warrant. 34 Cyc. 746; Bramblett v. Slemp, 32 Ky. L. 
Rep. 1329, 108 S. W. 339; Rem. & Bal. Code (Wash.) § 191; King 
v. West Coast Grocery Co. 72 Wash. 132, 129 Pac. 1081; Cochrane 


v. Hyre, 49 W. Va. 315, 38S. E. 554; 2 Hill’s Code (Wash.) § 806; 


Harrisburg Trust Co. v. Shufeldt, 31 C. O. A. 190, 59 U. S. App. 532, 
87 Fed. 669; Goodwin v. Cunningham, 12 Mass. 193; Jenkins v. 
Brewster, 14 Mass. 291; Nesmith v. Washington Bank, 6 Pick. 324; 
Sylvester v. Crapo, 15 Pick. 92; Dyer v. Homer, 22 Pick. 256; Rev. 
Stat. 1889, § 8161; Barber v. Baker, 70 Mo. App. 680; Civ. Code 
§ 1982; Stadler v. First Nat. Bank, 22 Mont. 190, 74 Am. St. Rep. 
582, 56 Pac. 111; Michigan Sav. Bank v. Millar, 110 App. Div. 670, 
96 N. Y. Supp. 568, 186 N. Y. 606, 79 N. E. 1111; Horowitz v. 
Brodowsky, 24 Mise. 731, 53 N. Y. Supp. 815; Daviess v. Newton, 
5 J. J. Marsh. 89; Small v. Browder, 11 B. Mon. 212; Jackson v. 
Holloway, 14 B. Mon. 140; Harrison v. Wilson, 5 Rob, (La.) 275; 
Freeland v. Man, 1 Smedes & M. 581. 

A defendant who sets up by way of a counterclaim against plaintiff’s 
assignor in favor of a third person must show that he owed the claim 
before he had notice of the assignment of the claim to plaintiff. Mead 
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v. Gillett, 19 Wend. 397; Venable v. Harlin, 1 N. Y. Civ. Proc. Rep. 
215; Code Civ. Proc. § 502, subd. 1; Norton v. McCarthy, 10 Mise. 
222, 30 N. Y. Supp. 1057; Williams v. Pultze, 5 Ohio Dec. Reprint, 
503; Thorn v. Meyers, 5 Strobh. L. 210; Frick v. White, 57 N. Y. 103. 

The facts stipulated here do not constitute a counterclaim under the 
statute. Roney v. H. S. Halvorsen Co. 29 N. D. 18, 149 N. W. 688. — 

Defendant cannot offset or counterclaim for fraud. 20 Cyc. 13. 

Fraud without damage, or damage without fraud, is not actionable. 
Einstein v. Marshall, 58 Ala. 153, 25 Am. Rep. 729; Kountze v. 
Kennedy, 147 N. Y. 124, 29 L.R.A. 360, 49 Am. St. Rep. 651, 41 
N. E. 414; Childs v. Merrill, 63 Vt. 463, 14 L.R.A. 264, 22 Atl. 626; 
Nelson v. Grondahl, 12 N. D. 130, 96 N. W. 299; Alden v. Wright, 
47 Minn. 225, 49 N. W. 767; London & L. F. Ins. Co. v. Liebes, 
105 Cal. 203, 38 Pac. 691; Marsh v. Cook, 32 N. J. Eq. 262; Bartlett 
v. Blaine, 83 Tl. 25, 25 Am. Rep. 346; Danforth v. Cushing, 77 Me. 
182; Hale v. Philbrick, 47 Iowa, 217; Stetson v. Riggs, 37 Neb. 797, 
56 N. W. 628; Bodkin v. Merit, 102 Ind. 298, 1 N. E. 625; Biglow, 
Fraud, p. 541; People v. Cook, 8 N. Y. 67, 59 Am. Dec. 451; Eastwood 
v. Bain, 3 Hurlst. & N. 738, 157 Eng. Reprint, 665, 28 L. J. Exch. 
N.S. 74, 7 Week. Rep. 90; Hemingway v. Hamilton, 4 Mees. & W. 
115, 150 Eng. Reprint, 1366; 1 Story, Eq. Jur. § 202; Vernon v. 
Keys, 12 East, 637, 104 Eng. Reprint, 246; 9 Cyc. 431; Barber v. Kil- 
bourn, 16 Wis. 486; Castleman v. Griffin, 13 Wis. 535; Freeman v. 
Venner, 120 Mass. 424; Ide v. Gray, 11 Vt. 615; Randall v. Haselton, 
12 Allen, 412; Fuller v. Hodgdon, 25 Me. 248; Alden v. Wright, 
47 Minn. 225, 49 N. W. 767; Marriner v. Dennison, 78 Cal. 202, 20 
Pac. 386; Bailey v. Fox, 78 Cal. 389, 20 Pac. 868; Morrison v. Lods, — 
39 Cal. 381; Purdy v. Bullard, 41 Cal. 444; Wainwright v. Weske, 
82 Cal. 193, 23 Pac. 12; Southern Development Co. v. Silva, 125 U. S. 
247, 31 L. ed. 678, 8 Sup. Ct. Rep. 881, 15 Mor. Min. Rep. 435; 
Smith v. Richards, 13 Pet. 26, 10 L. ed. 42; Wainscott v. Occidental 
Bldg. & L. Asso. 98 Cal. 253, 33 Pac. 88; Huffman v. Long, 40 
Minn. 473, 42 N. W. 355; Johnson v. Seymour, 79 Mich. 156, 44 N. 
W. 344; Armstrong v. Breen, 101 Iowa, 9, 69 N. W. 1125; Beard v. 
Bhiley, 3 Colo. App. 479, 34 Pac. 271; Nelson v. Grondahl, 12 N. D. 
130, 96 N. W. 299, and cases cited; Sonnesyn v. Akin, 14 N. D. 248, 
104 N. W. 1026. | 

36 N. D.—17. 
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Where misrepresentations are alleged, it must appear that the party 
relied upon them as being true, and that they were a material induce- 
ment for him to do the acts which are alleged to have resulted in his 
injury. 20 Cyc. 32, 39, 43, and cases cited in note 54. 

John O. Hanchett, for respondent. 

The defendant is not here claiming any offset or counterclaim, but 
is claiming a complete defense to the warrant in question, upon the 
ground or fraud and false representation, mistake of fact, and failure 
of a material part of the consideration. For these things the defendant 
_ rescinded the warrant. That there was actual fraud is clearly shown. 
Comp. Laws 1913, §§ 5849, 7936, subd. 3; Raymond v. Edelbrock, 
15 N. D. 231, 107 N. W. 194. 

To enable defendant to maintain such defense, it is not necessary that 
damages be shown. The gist of the matter lies in the fact that, because 
of the fraud, the assent of defendant to the contract, or issuance of the 
warrant in this case, was not given freely. Beare v. Wright, 14 N. D. 
26, 69 L.R.A. 409, 103 N. W. 634, 6 Ann. Cas. 1057. 

The defendant would have had a valid defense against such warrant 
in the hands of the payee named. It has the same defense for fraud and 
misrepresentation against his assignee. The warrant was invalid when 
issued. Comp. Laws 1913, § 7396; Long Beach School Dist. v. Lutge, 
129 Cal. 409, 62 Pac. 36. 


BirpzELt, J. This is an action brought upon a warrant issued to 
the plaintiff by the defendant school district. By stipulation the action 
was tried in the district court of Wells county, without a jury, and upon 
an agreed statement of facts. A judgment was entered in the trial 
court, dismissing the action and ordering a surrender of the warrant 
for cancelation. From this judgment the plaintiff appeals. 

The material facts are as follows: In May, 1913, one John Rude con- 
tracted with the defendant for the installation of a heating and ven- 
tilating plant in the school building owned by defendant, for the sum 
of $2,198. The contractor was not required to give the statutory 
bond conditioned for the faithful performance of the contract, including 
the payment for all materials and labor required in its performance. 
During the summer the defendant paid Rude one half of the contract 
price, and after the completion of the work, in March, 1914, upon the 
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representation by Rude that his contract was fully completed and that 
all materials and labor were paid for, the defendant issued its warrant 
for $1,000. This warrant, which is the subject of this action, was, at 
Rude’s request, made payable to the plaintiff, the Crane & Ordway 
Company. Thereafter the Kellogg Mackay Company sued and obtained 
a judgment against the members of the school board of the defendant, 
on account of the materials supplied to Rude in connection with the 
performance of his contract with the defendant district, the action havy- 
ing been predicated upon the statutory liability of the defendants, who 
had failed to require of Rude that he furnish the statutory bond. The 
judgment debtors paid this judgment out of the school district treasury, 
and they seek to protect their own interests and the interests of the dis- 
trict by defending this action brought upon the warrant. 

The only question arising on the foregoing facts is as to the right of 
the defendant to rescind the warrant issued at Rude’s request in pay- 
ment of an obligation owing to him which warrant was made payable 
to the plaintiff. Rude’s representation that all materials and labor had 
been paid for was false, and when made must have been known by him 
to have been false. In view of the inquiry made and of the fact that 
no bond had been exacted from or given by him, he must have known 
that such representation would operate as an inducement leading the 
defendant to issue its warrant. 

The right to rescind a contract for fraud is elementary, and a dis- 
cussion of the legal principles upon which it rests would serve no good 
purpose. See Comp. Laws 1913, §§ 5849-5934. A contract induced 
by fraud is voidable because the consent of one contracting party was 
not freely given, and it is not essential that pecuniary damage has been 
sustained. Beare v. Wright, 14 N. D. 26, 69 L.R.A. 409, 103 N. W. 
634, 6 Ann. Cas. 1057; Raymond v. Edelbrock, 15 N. D. 231-235, 
107 N. W. 194; Guild v. More, 32 N. D. 432-454, 155 N. W. 44.. 
The contract evidenced by the warrant is clearly subject to be rescinded 
as to Rude, and it only remains to be considered whether it could be 
rescinded as to the plaintiff. From the stipulated facts it appears that 
Rude, in having the warrant made payable to the Crane & Ordway Com- 
pany, was merely perfecting an assignment or transfer of his right 
against the district. This right was but a mere chose in action, and the 
assignment of it to the Crane & Ordway Company placed the assignee 
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in no better position, as regards defenses which the school district could 
urge, than Rude himself occupied. The warrant is non-negotiable, and 
the Crane & Ordway Company sustains no different relation to the 
school district than it would had the warrant been made payable 
originally to Rude. Section 7396 of the Compiled Laws of 1913 pro- 
vides that, ‘in the case of an assignment of a thing in action, the action 
by the assignee shall be without prejudice to any set-off or other defense.” 
There can be no doubt that the Crane & Ordway Company is a mere 
assignee of the right of Rude against the district, and it is equally clear 
that the district might urge against the Crane & Ordway Company 
any defense that it could urge against Rude. Owing to Rude’s fraud, 
the defendant has a right to rescind the transaction, and to be placed 
tn statu quo. 

The strongest position that the Crane & Ordway Company can occupy 
with reference to the warrant in suit is that of beneficiary of the contract 
or arrangement between Rude and the district, whereby it was made 
payee of the warrant. It is well established that the beneficiary of a 
contract takes his rights thereunder, subject to any assault that the 
obligor or debtor can make upon its validity. The Crane & Ordway 
Company can thus derive no rights in this transaction superior to 
Rude’s. See Ellis v. Harrison, 104 Mo. 270-278, 16 S. W. 198; Arnold 

v. Nichols, 64 N. Y. 117-119; Green v. Turner, 80 Fed. 41-43, 30 C. 
0 A. 427, 59 U. S. App. 252, 86 Fed. 837; Maxfield v. Schwert, a6 
Minn. 150, 10 L.R.A. 606, 47 N. W. 448. 

While the foregoing discussion disposes of the question that goes to 
the foundation of the plaintiff's right to recover upon the warrant, 
it may not be out of place to refer to some of the arguments advanced 
by the appellant. The appellant argues that § 6832 of the Compiled 
Laws of 1913, which makes it the duty of public officers and boards to 
take bonds from contractors for the benefit of laborers and materialmen, 
and which renders such officers personally liable in case of their failure 
to do so, has the effect of making the contract in question the personal 
contract of the members of the school board. It is, of course, as much — 
the duty of the contractor to give the required bond as of the officials of 
the district to exact it. The statute does not purport to require of school 
boards that they shall exact bonds from contractors which the con- 
tractors are under no obligation to give. It is made the duty of the 
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boards to take such bonds “before entering into any such contract,” but 
in our opinion this provision, so far as time is concerned, is directory 
merely. So long as the contract was unfulfilled, and so long as there 
were outstanding obligations for labor and material, the district had 
just as legitimate an interest in seeing that the labor and materials were 
paid for, as it had at the time the contract was entered into; and it 
was as much the official duty of the members of the board to safeguard 
this interest as it ever had been. The essence of the duty of the officials 
under whose direction such work is undertaken and carried out is, as 
regards materialmen and laborers, that they shall take such steps as 
will prevent the district profiting at the expense of those whose con- 
tributions are indispensable to the consummation of the improvement. 
This duty continues to the end, and the personal liability which the 
statute imposes upon the school officers who neglect to perform it in 
the manner provided by the statute is substituted for the lien which 
would exist were the work not of a public character. This personal 
liability imposed by the statute, § 6833 of the Compiled Laws of 
1913, is “for all bills, claims, and demands” the payment of which 
would have been secured by the bond. But the law does not purport 
to make the original contract the individual contract of the members 
of the board, nor does it evidence any intention to deprive the members 
of the board, who might be called upon to answer personally for mate- 
rials supplied to the district, of the position which they would naturally 
occupy as involuntary sureties of the contractor. The debts which 
the members might be personally called upon to pay, such as the 
Kellogg-Mackay Company judgment in this case, are nevertheless pri- 
marily the debts of the contractor. They would have the right, as 
against Rude, to be exonerated from such liability to the materialmen, 
and, in enforcing this right of exoneration, they could resort to any 
remedies that would be available to contractors’ bondsmen where bonds 
are given. Since Rude’s contract evidenced by the warrant is subject 
to rescission for his fraud, and since his rights against the district 
are qualified by his obligation to pay or secure materialmen and labor- 
ers, he could not, in the face of his fraud, recover against the district; 
neither could his assignee or beneficiary. 

It is urged by the appellant that the Crane & Ordway Company 
should recover in this case because the disbursement of school-district 
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funds in payment of the individual judgments against the members of 
the school board was unlawful, unauthorized, and void, and hence could 
not be the subject of a counterclaim against the plaintiff. As we 
view the case, it is it a matter of no concern to the Crane & Ordway 
Company that the school district has paid the personal judgments 
obtained against the members of the board, which judgments resulted 
from their personal liability for materials supplied by the Kellogg- 
Mackay Company in the absence of a contractor’s bond. The fact that 
the school board might have misapplied the funds of the district does 
not in any way enlarge the rights of the Crane & Ordway Company as 
assignee of Rude. If any money has been unlawfully expended or 
appropriated by the members of the board, they are, of course, liable 
for its return to the treasury; but we fail to see how the Crane & 
Ordway Company could recover any part of it upon a warrant fraud- 
ulently obtained from the district. + 4 
Finding no error, the judgment is affirmed. 





STATE OF NORTH DAKOTA v. ROGNHILD SOGGE, Elmer 
_dones, and Betsy Jones. 


‘(161 N. W. 1022.) 


Corpus delicti — homicide cases — meaning of — body of the crime — com- 
ponent parts — death — criminal agency. 

1, The expression corpus delicts, as understood in cases of homicide, means 
the body of the crime, and consists of two component parts, the first of which 
is the death of the person alleged to have been killed, and the second, that 
such death was caused through criminal agency. 


Statutes — murder — manslaughter — death of person — fact of killing — 
independent facts—former by direct proof—latter beyond a reason- 
able doubt — ‘direct evidence.’’ 

2. Section 9459, Compiled Laws of 1913, which provides that no person can 

Se eee 

Note.—On proof of corpus delicts in crimina] case, see extensive note in 68 

L.R.A. 33. 

On sufficiency of circumstantial evidence to identify remains found as those of 

person charged to have been killed, see note in 7 L.R.A.(N.S.) 181. 

On the definition of corpus delicti, and general principles of law respecting the 

same, see note in 78 Am. St. Rep. 252. 
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be convicted of murder or manslaughter unless the death of the person alleged 
to have been killed and the fact of the killing are each established as inde- 
pendent facts, the former by direct proof and the latter beyond a reasonable 
doubt, construed, and held that the legislature used the words “direct proof” 
as the equivalent of, and a synonym for “direct evidence.” 


Corpus delicti — evidence — proof of — established. 
3. Evidence examined and held that the court cannot say as a matter of law 
that the corpus delicts has not been established. 


Instructions — jury — circumstantial evidence — verdict — sufficient to 
support verdict of guilty — direct evidence — distinction — prejudicial 
error. 

4. It is held for reasons stated in the opinion that the giving of the follow- 
ing instruction constituted prejudicial error: “Circumstantial evidence alone 
is enough to support the verdict of guilty of any crime, providing the jury 
believe beyond a reasonable doubt that the accused is guilty under the evi- 
dence. No greater degree of certainty in proof is required where the evidence 
is all circumstantial than where it is direct, for in either case the jury must 
be convinced of the prisoner’s guilt beyond a reasonable doubt. The evidence 
of circumstances is to be taken by you the same as evidence of direct and posi- 
tive acts. It is to be received by you in the light of reason,—in the light of 
actual results. All evidence is more or less circumstantial, all statements of 
witnesses, all conclusions of jurors, are the results of inference. There is no 
ground of distinction between circumstantial and direct evidence.” 


Opinion filed April 2, 1917. 


Appeal from District Court, Towner County, C. W. Butz, J. 

Defendants were convicted of manslaughter and from the judgment 
of conviction and from the order denying a new trial, they appeal. 

Reversed. : 

Torger Sinness, Clyde Duffy, and Victor Wardrope, for appellants. 

The first consideration in every criminal case is the corpus delictt. 
In homicide this consists of the death of the person claimed to have been 
killed and the criminal agency. The next consideration is the connec- 
tion of the defendant with the crime. The first must be established by 
direct evidence, and the latter by direct or circumstantial evidence to 
the satisfaction of the jury beyond a reasonable doubt. Campbell v. 
People, 159 Ill. 9, 50 Am. St. Rep. 134, 42 N. E. 123; People v. Ben- 
ham, 160 N. Y. 402, 55 N. E. 11. 

Upon a plea of not guilty the confession or admission of the accused, 
in writing or otherwise, shall in no case be admissible to establish the 
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death of the person alleged to have been killed. Comp. Laws, 1913, 
§ 9459; People v. Benham, supra; State v. Pepo, 23 Mont. 473, 59 
Pac. 721. 7 

In fact, confessions or admissions are not admissible to establish 
cither element of the corpus delictt. People v. Tapia, 131 Cal. 647, 
63 Pac. 1001; Bradford v. State, 104 Ala, 68, 53 Am. St. Rep. 24, 16 
So. 107; Conde v. State, 35 Tex. Crim. Rep. 98, 60 Am. St. Rep. 22, 
34 S. W. 286; Bines v. State, 68 L.R.A. 75, note. 

It is not sufficient merely to prove the finding of a dead body; it 
must be shown that it was the body of a human being. State v. Barnes, 
47 Or. 593, 7 L.R.A.(N.S.) 181, 85 Pac. 998; Com. v. Webster, 5 
Cush. 295, 52 Am. Dec. 722; 2 Bishop, Crim. Law, § 632; Jones, Ev. 
Pocket ed. p. 5; 1 Whart. Crim. Ev. § 27; State v. Williams, 78 Am. 
Dec. 257, note. 

When opinion evidence is given, we must consider the facts upon 
which it is based. If the facts are such as to repudiate or fail to sus- 
tain the opinion evidence, then such evidence must be disregarded. 
Chybowski v. Bucyrus Co. 7 L.R.A.(N.S.) 357, note; Fleming v. 
Northern Tissue Paper Mill, 15 L.R.A.(N.S.) 701, note. 

Any person present at a post mortem examination may testify as to 
what he saw, and competent experts may give opinions based on the 
facts so ascertained. Wharton, Crim. Ev. §§ 421, 422; Self v. State, 
90 Miss. 58, 12 L.R.A.(N.S.) 238, 43 So. 945. 

In a murder case, where the charge was that the crime was committed 
by means of morphine, and the defense showed by expert testimony that 
the symptoms in uremic poisoning were almost the same, and there was 
a failure to examine the contents of the stomach and bowels, and no di- 
rect proof of poisoning, it was held that the jury was not warranted in 
convicting. State v. Nesenhener, 164 Mo. 461, 65 S. W. 230. 

The same doctrine has been followed in many other jurisdictions. 
Pitts v. State, 43 Miss. 472; Conde v. State, 35 Tex. Crim. Rep. 98, 60 
Am. St. Rep. 22, 16 So. 107; Sheppard v. State, 17 Tex. App. 74; Com. 
v. O’Donohue, 8 Phila, 623; Bines v. State, 68 L.R.A. 48 note, Rex v. 
Poulton, 5 Car. & P. 329; Rex v. Crutchley, 7 Car. & P. 814; Rex v. 
Sellis, 7 Car. & P. 850; Lee v. State, 76 Ga. 498; Harris v. State, 30 
Tex. App. 549, 17 S. W. 1110; Bines v. State, 118 Ga. 320, 68 L.R.A. 
33, 45 8S. E. 376, 12 Am. Crim. Rep. 205. 
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The alleged confessions of defendants should never have been received 
in evidence. They were not the voluntary statements of the defendants, 
—statements induced by guilty consciences. 

They were obtained by cross-examination of defendants by the state’s 
attorney in the presence of the assistant state’s attorney, the sheriff, and 
his deputies. 2 Whart. Crim. Ev. 1317. 

The evidence on this subject shows clearly that the questions asked of 
the defendant Betsy Jones assumed facts which would go to her guilt, 
called for an affirmative answer on her part, which, in her excitement 
and ignorance and fright, she gave. Such answers to such questions are 
distorted into a “confession” or admission of guilt. None of defendants 
ever, even under such a system of examination, admitted the child was 
alive, that they knew it was left to die, or that they killed the child. On 
the contrary, they protested their innocence. Statements favorable to 
the accused are entitled to just as much weight as are statements against 
their interests, if a part of the same statement or so-called confession. 
2 Whart. Crim. Ev. 1371; Burnett v. People, 204 Dll. 208, 66 L.R.A. 
304, 98 Am. St. Rep. 206, 68 N. E. 505; 3 Brickwood’s Sackett, Instruc- 
tions to Juries, 2515, 2521. 

In the absence of a conspiracy, one who is present when a homicide is 
committed by another, upon a sudden quarrel or in the heat of passion, 
is not guilty of aiding or abetting the homicide, although he may be in- 
volved in an independent fight with others of the party of the deceased, 
unless he does some overt act with a view to produce that result or pur- 
posely incites or encourages the principal to do the act. 

One mentally consenting to the commission of a crime, where no 
express consent either by word or act is given, does not render him guilty 
of any offense. The defendant Sogge had no part in the crime, if one 
was committed. Woolweaver v. State, 50 Ohio St. 277, 34 N. E. 352, 40 
Am. St. Rep. 667, note; State v. Douglass, 44 Kan. 618, 26 Pac. 476; 
Clem v. State, 33 Ind. 418; State v. Cox, 65 Mo. 29; White v. People, 
81 Ill. 333; 1 Whart. Crim. Law, § 211; State v. Hildreth, 31 N. C. 
(9 Ired. L.) 440, 51 Am. Dec. 370; State v. Noakes, 70 Vt. 247, 61 
L.R.A. 290, 40 Atl. 249. 

In cases of this character, where physicians or others are called as ex- 
pert witnesses, and have propounded to them hypothetical questions, such 
questions should be strictly confined to the evidence already in, and 
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should embrace all the facts covered thereby relating to the point under 
consideration; and the answers should also be thus confined and re- 
stricted, and no such witness should base his answers in any part upon 
things heard outside of court. 

The cross-examination of doctor Bussen clearly showed that he was 
basing his answers to such questions on matters of hearsay. Whart. 
Crim. Ev. 853; Manufacturers’ Acci. Indemnity Co. v. Dorgan, 22 
L.R.A. 620, 7 C. C. A. 581, 16 U. S. App. 290, 58 Fed. 945; Kerr v. 
Lunsford, 31 W. Va. 659, 2 L.R.A. 668, 8 S. E. 493. 

The so-called confession by Betsy was elicited from her, under cross- 
examination by the state’s attorney, in presence of other officers. She 
was but sixteen years of age. She was ignorant. She was frightened 
and much excited. She did not understand much he said to her. She 
was compelled to talk against her will. 

“No person shall be compelled in any criminal case to be a witness 
against himself.” N.D. Const. art. 1, § 13; State v. Height, 117 Iowa, 
650, 5 L.R.A. 437, 9 Am. St. Rep. 323, 91 N. W. 935; Green v. State, 
88 Ga. 516, 30 Am. St. Rep. 167, 15 S. E. 10; State v. Montgomery, 26 
S. D. 539, 128 N. W. 718; 1 Greenl. Ev. p. 220; Daniels v. State, 6 
Am. St. Rep. 242, note; Ammons v. State, 18 L.R.A.(N.S.) 786, 796, 
note, and cases cited; Ellis v. State, 65 Miss, 44, 7 Am. St. Rep. 634, 3 
So. 188; Cunningham v. Baker, 53 Am. St. Rep. 26, note; Bank of 
North America v. Rindge, 26 Am. St. Rep. 242, note; 1 Bishop, Crim. 
Law, p. 1232; Lauderdale v. State, 37 Am. St. Rep. 793, note; Hopt v. 
People, 28 L. ed. 262, note; Thornton v. State, 117 Wis. 338, 98 Am. 
St. Rep. 926, 93 N. W. 1107; State v. Revells, 34 La. Ann. 381, 44 Am. 
Rep. 4386; State v. Allison, 24 S. D. 622, 124 N. W. 747; Bram v. 
United States, 168 U. S. 532, 42 L. ed. 568, 18 Sup. Ct. Rep. 183, 10 
Am. Crim. Rep. 547. 

The trial court charged that “the evidence of circumstances is to be 
taken by you the same as evidence of direct and positive acts.” Again, 
“all evidence is more or less circumstantial ; all statements of witnesses, 
all conclusions of jurors, are the results of inference. There is no 
ground of distinction between circumstantial and direct evidence.’’ 
‘Such instructions are directly in conflict with the provisions of our stat- 
utes, and the decisions of our courts, as well as of other courts. Terri- 
tory v. Egan, 3 Dak. 119, 13 N. W. 568; Dak. Penal Code, 1877, § 239; 
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Territory v. Bannigan, 1 Dak. 451, 46 N. W. 597; State v. Mont- 
gomery, 9 N. D. 405, 83 N. W. 873; People v. Bemmerly, 87 Cal. 117, 
25 Pac. 266; Palmerston v. Territory, 3 Wyo. 333, 23 Pac. 73; Lovett 
v. State, 30 Fla. 142, 17 L.R.A. 705, 11 So. 550; Burt v. State, 48 Am. 
St. Rep. 576, note. 

Where a woman is charged with killing her new-born child by neglect 
or improper care, it is not sufficient to show'that she purposely planned 
to be unattended at the time of its birth, but evidence must be given of 
neglect towards the child after its birth. Rex v. Izod, 20 Cox, C. C. 
690; Rex v. Lewis, 1 B. R. C. 750, note. 

Defendants made request for the following instruction: “Before 
either of these defendants can be convicted of any crime charged in the 
information it must be proved to your satisfaction beyond a reasonable 
doubt that such defendant knew the felonious purpose of the defendant 
Betsy Jones, if there was such felonious purpose. It must be proved 
to your satisfaction beyond a reasonable doubt that such defendant did 
some act or spoke some word showing his or her consent to the commis- 
sion of the crime charged. It must appear to your satisfaction beyond a 
reasonable doubt that such defendant by some sign, word, or act, con- 
tributed to the commission of the offense charged.” The court refused to 
give this instruction, and we believe this refusal was error. Hicks v. 
United States, 150 U. 8. 442, 37 L. ed. 1137, 14 Sup. Ct. Rep. 144; 
Brooks v. State, 128 Ga. 261, 12 L.R.A.(N.S.) 889, 57 S. E. 483; Com. 
v. Knapp, 9 Pick. 496, 20 Am. Dec. 491; Burnett v. People, 204 IIL 
208, 66 L.R.A. 304, 98 Am. St. Rep. 206, 68 N. E. 505; State v. ELil- 
dreth, 51 Am. Dec. 369, and note, 31 N. C. (9 Ired. L.) 440; Wool- 
weaver v. State, 40 Am. St. Rep. 667, and note, 50 Ohio St. 277, 34 
N. E. 352; People v. Woodward, 45 Cal. 293, 13 Am. Rep. 176. 

“Aside from the person who actually commits the crime, no person 
could, under the statute, be guilty of the crime who does not aid and 
abet in it; and a person may aid in it by unconsciously, and therefore 
innocently, doing some act essential to its accomplishment, and yet have 
no felonious intent or purpose.”’ State v. Allen, 34 Mont. 403, 87 Pac. 
182; State v. Corcoran, 7 Idaho, 220, 61 Pa. 1034; State v. Empey, 
79 Iowa, 460, 44 N. W. 707. 

Where insinuations are made to persons concerning their connection 
with a crime alleged to have been committed, and such persons remain 
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silent and do not enter a denial, before such can be proved against 
them, it must appear that the statements were a direct accusation 
against them or such a statement as would naturally call for a denial. 
Neither of these elements appears in this case. 1 Whart. Crim, Ev. 
§ 262; 2 Whart. Crim. Ev. § 680; Com. v. Harwood, 4 Gray, 41, 64 
Am. Dec. 49; State v. Moeller, 20 N. D. 114, 126 N. W. 568; State 
v. Davidson, 9 S. D. 564, 70 N. W. 879; Felder v. State, 28 Tex. App. 
477, 59 Am. Rep. 777, 5 S. W. 1465. 

The state should not be permitted to cross-examine its own witnesses. 
State v. Hazlett, 14 N. D. 490, 105 N. W. 617. 

T. H. Burke, State’s Attorney, ZH. T. Burke, Wm. Langer, Attorney 
General, and D. V. Brennan, Assistant Attorney General, for respond- 
ent. 

Medical books are not evidence in a criminal case. State v. Brun- 
nette, 28 N. D. 539, 150 N. W. 271, Ann. Cas. 1916E, 340. 

Proof is the effect or result of evidence, while evidence is the me- 
dium of proof. Jones, Ev. § 4. 

The only difference between positive and circumstantial evidence 
is that the former is more immediate and has fewer links in the chain 
of connection between the premises and the conclusion. No human 
testimony is superior to doubt. Com. v. Harman, 4 Pa. 269; Ruloff v. 
People, 18 N. Y. 182. 

Where the death of a human being was proved by the identification 
of certain teeth and charred bones in a river near the point where the 
body was burned, and there was circumstantial evidence to prove the 
identity of the deceased, it was held that the evidence was sufficient to 
satisfy the law, requiring that the death of a person alleged to have 
been killed must be established by direct proof as an independent fact. 
State v. Calder, 23 Mont. 504, 59 Pac. 903; State v. Barnes, 7 L.R.A. 
(N.S.) 186, note; Buel v. State, 104 Wis. 132, 80 N. W. 81, 15 Am. 
Crim. Rep. 175; People v. Beckwith, 108 N. Y. 67, 15 N. E. 53. 

Proof of life and proof of death are far from being synonymous. It 
is not necessary that the identity of the deceased be established by di- 
rect proof or evidence. People v. Palmer, 109 N. Y. 110, 4 Am. St. 
Rep. 423, 16 N. E. 529, 7 Am. Crim. Rep. 399; Buel v. State, 104 
Wis. 182, 80 N. W. 81, 15 Am. Crim. Rep. 175. 

An expert witness may be asked hypothetical questions and asked 
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to base his answers upon the testimony of a previous witness, assum- 
ing the truth of the testimony of such witness. Such was the procedure 
here, and it was proper. Whart. Crim. Ev. 9th ed. § 418; 5 Enc. 
Ev. 621; Hunt v. Lowell Gaslight Co. 8 Allen, 169, 85 Am. Dec. 697; 
Getchell v. Hill, 21 Minn. 464; Omaha & R. Valley R. Co. v. Brady, 
39 Neb. 27, 57 N. W. 767; Wright v. Hardy, 22 Wis. 348; Howland 
vy. Oakland Consol. Street R. Co. 110 Cal. 518, 42 Pac. 983. 

‘What facts the hypothetical question must cover are determined 
by the sound discretion of the trial judge. 17 Cyc. 244. 

The statements of defendants which were introduced in evidence are 
“admissions,” and not “confessions.” There is a vast difference be- 
tween the two. It is not necessary in case of “admissions” to show 
that they were made voluntarily. Underhill, Crim. Ev. pp. 239, 249, 
252, 265. 

Even a confession procured from a prisoner by telling him an ac- 
complice had confessed, which statement was untrue, is not, for such 
reason, inadmissible. State v. Jones, 54 Mo. 481. 

The instructions of the court, taken as a whole, informed the jury 
that they must find from the evidence beyond a reasonable doubt that 
the defendant acted knowingly and with guilty purpose and intent, and 
excluded the idea that they could convict because one acted or aided 
innocently in the perpetration of a crime. While the instructions com- 
plained of are in part erroneous, yet no substantial right of defendant 
was prejudiced. State v. Corcoran, 7 Idaho, 220, 61 Pac. 1042; Hicks 
v. United States, 150 U. 8. 442, 37 L. ed. 11387, 14 Sup. Ct. Rep. 144. 


CurisT1anson, J. This opinion is written after a reargument. The 
former opinion was written by the then Chief Justice Fisk. After 
due consideration we have decided to adopt and reaffirm the following 
material portions of the former opinion: 

“The defendants were jointly charged with the crime of murder, and 
defendants Rognhild Sogge and Elmer Jones were convicted of man- 
slaughter in the first degree, and the punishment fixed at imprison- 
ment in the penitentiary for the term of five years. Defendant Betsy 
Jones was convicted of manslaughter in the second degree, and the pun- 
ishment fixed at confinement in the county jail for the period of one 
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year. A motion for a new trial was made in behalf of all three defend- 
ants upon the grounds: 

First. That the court misdirected the jury in matters of law, and 
has erred in the decision of questions of law arising during the course 
of the trial, and did and allowed acts in the action prejudicial to the 
substantial rights of the defendants and each of said defendants. 

“Second. That the verdict is contrary to law and clearly against 
the evidence. Such motion was denied and an appeal taken on behalf 
of all three defendants, both from the order denying a new trial and 
from the final judgments of conviction. 

“The facts essential to a general understanding of the case are, in 
brief, as follows: It is and was the state’s contention that in October 
19, 1914, at a farm home about 12 miles southwest of Minnewaukon in 
Benson county, defendant, Betsy Jones, then Betsy Sogge, the un- 
married daughter of Rognhild Sogge, gave birth to an illegitimate 
child of which defendant Elmer Jones was the father; that such child- 
birth was intentionally and feloniously permitted and caused to take 
place in the water-closet on the farm, and the child dropped or de- 
posited in the vault of such closet by its said mother with the felonious 
knowledge, consent, and procurement of the other defendants, who 
aided and abetted such mother in such unlawful acts, and with the 
felonious design of permitting such infant, which was born alive, to 
die from exposure and lack of food, clothing, and protection; that by 
reason thereof such child soon thereafter and on said date died, solely 
by reason of such abandonment. A dead body of an infant apparently 
fully developed was thereafter and on December 19, 1914, found in 
and removed from such privy vault, and the record tends to show that 
about two months prior thereto Betsy gave birth to a child in such 
closet. One of the sharply contested questions is whether the infant 
was born alive, and if so whether the defendants Rognhild Sogge and 
Elmer Jones, with guilty knowledge and felonious intent, aided and 
abetted Betsy in the commission of the crime, 

“Appellants assign a large number of specifications of error relative 
to rulings both in the admission and exclusion of testimony, and others 
unnecessary here to mention, and in giving certain instructions and 
refusing to give certain requested instructions to the jury. They also 
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specify numerous particulars wherein they claim that the evidence is 
insufficient to sustain the convictions. 

“Some of the specifications are not argued by appellants and these 
will, under the well-settled rule of this court, be deemed abandoned, 
and we will, therefore, notice those specifications only which are 
argued. | | 

“The first contention of appellants is that the state failed to prove 
the corpus delictt. If such contention is sound, the convictions, of 
course, cannot stand. This is elementary. It is also elementary law 
that the expression corpus deltcti, as understood in homicide cases, 
means the body of the crime, and consists of two component parts, the 
first of which is the death of the person alleged to have been killed, and 
the second that such death was produced through criminal agency. 
People v. Benham, 160 N. Y. 402, 55 N. E. 11. 

“Our Code (Comp. Laws 1913, § 9459) provides that ‘no person 
can be convicted of murder or manslaughter or of aiding suicide, un- 
less the death of the person alleged to have been killed and the fact of 
the killing by the accused as alleged are each established as independ- 
ent facts; the former by direct proof and the latter beyond a reason- 
able doubt; but in no case upon a plea of not guilty, shall the confes- 
sion or admission of the accused, in writing or otherwise, be admissi- 
ble to establish the death of the person alleged to have been killed.’ 

“Appellants strenuously assert that the state has wholly failed to 
establish by direct proof the essential fact that this infant was born 
alive. They argue that the finding of the dead body of such infant, 
supplemented merely by circumstantial evidence that it lived after it 
was born, will not satisfy the statute above quoted. Appellants say 
there is no direct proof that the body was ever that of a living human 
being, and that the most that has been shown in this case are ‘circum- 
stances from which life and death may be inferred by the physicians.’ 
What meaning did the legislature intend should be given to the words 
‘direct’ proof as employed in § 9459? Was it intended, as appellants 
seem to assume, that the expression ‘direct proof’ as employed in the 
Code should be construed as the equivalent of ‘direct evidence?’ The 
two terms have often been defined by the courts, and a distinction be- 
tween ‘direct proof’ and ‘direct evidence’ pointed out. The terms ‘evi- 
dence’ and ‘proof’ in the strict legal sense differ materially. ‘Evi- 
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dence’ is said to be the medium of proof, while ‘proof’ is defined as the 
effect or result of evidence. 1 Jones, Ev. § 3 (pocket ed). See also 
16 Cye. 849, C. In the popular sense proof ‘more often refers to the 
degree or kind of evidence which will produce full conviction, or es- 
tablish the proposition to the satisfaction of the tribunal.’ 1 Jones, 
Ev. § 8. We are inclined to the view that the legislature intended to 
use the term ‘direct proof’ in the popular sense and as the equivalent of 
‘direct evidence,’ but, however this may be, we are satisfied that direct 
proof of the finding of the dead body of this infant, as testified to, sat- 
isfied the statute. . . . There is persuasive proof of the fact that 
this child must have been born alive and lived for at least several hours. 
We shall not attempt to narrate in this opinion the great mass of testi- 
mony on this point contained in the very voluminous record before us, 
but will content ourselves by a brief reference thereto.: 

“Dr. Warren testified that the lungs were filled with air; that they 
possessed the color of the lungs of a child rather than a fetus; that the 
pulmonary arteries were enlarged ; that fetal circulation had ceased and 
natural circulation commenced ; that the child was a full term child, nor- 
mal and capable of independent life. . . . He also testified posi- 
tively that the congestion in the lungs could take place only in a living 
being; that it could not take place after death, nor before live birth. 
This evidence was corroborated by Dr. Bussen and Crawford, and was 
admitted by the defendants’ expert, Dr. Roberts, who stated that he 
had hardly thought that the process of congestion would go on after a 
person died, to the extent found here. The same witness stated that the 
congestion found by Dr. Warren is evidence to establish the fact that 
the child was born alive, and that some time must have elapsed after 
birth for the condition of congestion found in the lungs to have taken 
place. We are convinced that there is ample proof that the child was 
born alive and that it lived for at least several hours after birth and 
died from exposure. . . 

“Certain instructions to the jury are challenged as erroneous and 
prejudicial. Upon the weight to be given circumstantial evidence the 
court charged the jury as follows: ‘Circumstantial evidence alone is 
enough to support the verdict of guilty of any crime, providing the 
jury believe beyond a reasonable doubt that the accused is guilty under 
the evidence. No greater degree of certainty in proof is required where 
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the evidence is all circumstantial than where it is direct, for in either 
case the jury must be convinced of the prisoner’s guilt beyond a rea- 
sonable doubt. The evidence of circumstances is to be taken by you - 
the same as evidence of direct and positive acts. It is to be received by 
you in the light of reason,—in the light of actual results. All evidence 
is more or less circumstantial; all statements of witnesses, all conclu- 
sions of jurors, are the results of inference. There is no ground of dis- 
tinction between circumstantial and direct evidence. The state in this 
case depends in part on circumstantial evidence. If as to such matters 
such evidence is of such a character as to exclude every reasonable the- 
ory other than that of a defendant’s guilt, it is entitled to the same 
weight as direct testimony.’ 

“Appellants contend that such instruction is in direct conflict with 
our Code, § 9459, Comp. Laws, prescribing that the death of the per- 
son alleged to have been killed must be established by direct evidence. 
The statute uses the words ‘direct proof’ instead of ‘direct evidence,’ 
but we do not deem this of any material or controlling significance in 
this connection. The instruction is, we believe, vicious not only for the 
reason given, but in our judgment it is erroneous upon other tenable 
grounds. It starts with the unqualified statement to the effect that a 
verdict of guilt of any crime may rest alone on circumstantial evidence. 
Such is clearly not the law in this state in murder or manslaughter 
cases, a8 is evidenced in § 9459, supra. The fact that in a prior por- 
tion of the charge the substance of such statutory rule was correctly 
stated does not, as respondent’s counsel suggest, remedy the matter. 
Two wholly inconsistent instructions were given, and we cannot say 
which the jury followed. In any event the jury might well have been 
misled thereby in arriving at their verdict. Such instruction clearly 
infringes upon the province of the jury in that portion wherein it 
charges that ‘the evidence of circumstances is to be taken by you the 
same as evidence of direct and positive acts.’ The jury clearly had 
the right to say what weight they should give to evidence of circum- 
stances. It is also, we think, erroneous in stating that ‘there is no 
ground of distinction between circumstantial and direct evidence.’ 
These instructions were evidently taken from the opinion in Territory 
v. Egan, 3 Dak. 119, 18 N. W. 568, but such decision was based upon 
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§ 239 of the old Penal Code of 1877, which was subsequently re-enacted 
with material change as our present § 9459, Comp. Laws 1913.” 

On the reargument respondent’s counsel contends most strenuously 
that we erred in our construction of § 9459, Comp. Laws, 1913. 

He contends that the legislature had in mind the distinction gen- 
erally recognized to exist between the terms “proof” and “evidence,” 
and intended to prescribe the amount, rather than the kind, of evidence 
by means of which certain facts must be established; that the legisla- 
ture did not intend to place any limitations upon the use of circum- 
stantial evidence, or require that the death of the person alleged to 
have been killed be established by direct as distinguished from indirect, 
or circumstantial, evidence, but that all the legislature intended was 
to prescribe the degree of proof required, and not the means by which 
the proof might be established. 

In order to consider this proposition more fully we deem it desirable 
to set forth the section as originally enacted, and the subsequent amend- 
ment thereof. | 

The section appeared in the Penal Code of the territory of Dakota 
of 1877, in the following language: ‘No person can be convicted of 
murder or manslaughter, or of aiding suicide, unless the death of the 
person alleged to have been killed, and the fact of killing by the accused, 
are each established as independent facts beyond a reasonable doubt.’’ 
Penal Code 1877, § 239. 

It was subsequently re-enacted and amended to read as follows: 
“No person can be convicted of murder or manslaughter or of aiding 
suicide, unless the death of the person alleged to have been killed and 
the fact of the killing by the accused as alleged, are each established 
as independent facts; the former by direct proof and the latter beyond 
a reasonable doubt; but 1n no case upon a plea of not gutlty, shall the 
confession or admission of the accused, in writing or otherwise, be 
admisstble to establish the death of the person alleged to have been 
ktlled.”” Comp. Laws 1913, § 9459. We have italicized the words 
added by the amendment. 

It is true, as asserted by respondent’s counsel, and as stated in the 
former opinion, there is a recognized distinction between the two 
words “evidence’’ and “proof.” The term “evidence” is construed by 
text-writers and courts to embrace and include all the means by which 
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any alleged matter of fact, the truth of which is submitted to investi- 
gation, is established or disproved; while the word “proof” is applied 
- to the effect of evidence. In other words, “evidence” is the medium 
by which truth is established and “proof” is the result or effect created 
by the evidence. But while this is true, it is equally true that the 
different text-writers and courts also recognize the fact that these terms 
are often used as synonymous with each other. Greenl. Ev. § 1; Jones, 
Ev. § 4; Chamberlayne, Ev. § 4; 16 Cyc. 849; 10 R. C. L. pp. 859, 
860; Snowden v. State, 62 Miss. 100-105; State v. Poole, 64. Wash. 
47, 116 Pac. 469. See also Githens v. Mount, 64 N. J. L. 166, 44 
Atl. 851. 

The term “direct proof” as used in the statute, in our opinion, is 
susceptible of but one construction, and that is that the legislature used 
the term “proof” as a synonym for “evidence.” The history of the 
rule declared by this statute, the circumstances surrounding its enact- 
ment by the legislature of this state, as well as the language used, 
clearly indicate this to have been the legislative intent. The term 
“direct evidence” is frequently used by law writers and courts as an 
antonym of “indirect,” or “circumstantial,” evidence. 4 Enc. Ev. 
644; Chamberlayne, Ev. § 15; 16 Cyc. 848; Jones, Ev. §§ 6 et seq; 
Whart. Crim. Ev. 10th ed. p. 1632, note, 3 Words & Phrases, 2072; 
4 Words & Phrases, 3558; 2 Words & Phrases, 2d series, 48, 1047. 
The term “direct proof” in this statute clearly refers to the mode or 
means of establishing a fact. The qualifying word “direct” applies to 
evidence. It could not very well apply to the effect of evidence. 

The history of the doctrine of corpus delicts in homicide cases is 
known to every jurist, and it is neither necessary nor profitable to enter 
into a discussion thereof in this opinion. It is sufficient to say that the 
rule was announced by Lord Hale, by which, according to a noted 
English jurist (Starkie), “the accused shall not be convicted unless 
the death be first distinctly proved, either by direct evidence of the 
fact, or by inspection of the body; a rule warranted by melancholy 
experience of the conviction and execution of supposed offenders, 
charged with the murder of persons who survived their alleged mur- 
derers.” Starkie Ev. 4th London ed. 862, 863. The rule was subse- 
quently modified, and, to some extent at least, repudiated. And to- 
day, in absence of statute, the rule is almost universal that the ingredi- 
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ents of the corpus deltctt may be established by circumstantial evidence, 
provided such evidence is so clear and convincing and of such probative 
force that it establishes the commission of the crime beyond all rea- 
sonable doubt. Section 239, Penal Code 1877, was a statutory declara- 
tion of the latter rule, while § 9459, Comp. Laws 1913, is in effect a 
repudiation thereof, and a re-enactment of the rule declared by Lord 
Hale. We are aware that the overwhelming weight of modern author- 
ity is in accord with the rule announced in § 239, Penal Code 1877, 
and the court’s instructions in this case, but we are not concerned with 
the weight of authority, as we are confronted by a positive statutory 
enactment. It is our duty to construe and apply such enactment, and 
not to formulate a rule of our own. If the rule is wrong, let the statute 
be repealed or amended. We have no choice but to apply the law as 
we find it, and to put into effect the rule as the legislature has de- 
elared it. 

Respondent’s counsel calls our attention to the fact that the statute 
under consideration was taken from the New York Code, and that 
consequently the construction placed thereon by the New York court 
of appeals should control. And respondent’s counsel contends that the 
New York court of appeals in People v. Palmer, 109 N. Y. 110, 4 
Am. St. Rep. 423, 16 N. E. 529, 7 Am. Crim. Rep. 399, placed a 
construction upon such statute wholly contrary to that announced in 
our former, and re-affirmed in the present, decision. An examination 
of the decision in People v. Palmer wholly fails to bear out respond- 
ent’s contention. In that case the fact of death was established by the 
finding of the dead body, and the only question was whether, death 
having been proved by direct evidence, the identity of the victim must 
also be established by direct evidence or whether circumstantial evi- 
dence might be used for that purpose. The New York court said: 
“The language of that section contemplates two independent facts, not 
three nor four. It speaks of them as ‘each’ and describes them as 
‘the former’ and the ‘latter.’ One is to be proved by direct evidence, 
the other beyond a reasonable doubt. This language is appropriate 
and precise, if by the one fact is meant the fact of the death of the 
person alleged to have been killed, however that identity may be shown, 
and assuming it to have been established; and by the other, the guilty 
agency of the prisoner. But the language becomes quite inappropriate 
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if the meaning is that two facts, the death of the deceased and his 
identity, are to be established by direct evidence. It 1s the one fact 
that is to be thus proved. When the person supposed or alleged to be 
dead is identified, the fact that such person is actually dead,—not 
merely that he has disappeared or cannot be found,—that vital fact of 
his death, must be proved by direct evidence. As the learned district 
attorney very aptly states it, ‘direct proof that somebody is dead be 
comes direct proof that A B is dead when the body is identified as that 
of A B.’” 

“But the meaning and construction of the section becomes plainer 
when we observe that if the identity of the deceased is involved in the 
first fact, treated as a compound fact, requiring direct proof, it is also 
embraced in the second fact, which is equally a compound fact, and 
which may be proved by indirect evidence.” See also Ruloff v. Peo- 
ple, 18 N. Y. 179; People v. Bennett, 49 N. Y. 187; People v. La- 
groppo, 90 App. Div. 219, 86 N. Y. Supp. 119. 

Respondent’s counsel further calls our attention to the fact that the 
state of Montana also adopted the New York statute without material 
change, and that the Montana supreme court has placed the construc- 
tion thereon for which they now contend. 

An examination of State v. Pepo, 23 Mont. 473, 481, 482, 59 Pac. 
721, cited by respondent’s counsel in support of their contention, dis- 
closes that in that case there was direct evidence of the death, and the 
question under consideration was whether the identity of the victim 
might be established by circumstantial evidence. The Montana su- 
preme court approved the construction placed upon the statute by the 
New York court, and concluded “that in prohibiting a conviction of 
murder or manslaughter unless the death of the person alleged to have 
been killed, and the fact of killing as alleged, are each established as 
independent facts (the former by direct proof, and the latter beyond 
a reasonable doubt), the law does not require direct proof of the 
identity of the victim, but only of death.” 

In construing the same statute in the subsequent case of State v.. 
Calder, 23 Mont. 504, 513, 59 Pac. 903, the Montana supreme court: 
said: “The true meaning of the statute in this respect ts that tn the- 
proof of the corpus delicti there must be direct evidence establishing: 
the death of a person; the fact that the decedent is the person alleged: 
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to have been killed may be proved by circumstantial evidence; that is, 
by inferences drawn from the facts proved; or it may, of course, be 
established by direct proof; for example, direct proof that somebody 
is dead becomes direct proof that MacRae is dead whenever by indirect 
evidence the remains are shown to be MacRae’s.” Consequently, it 
will be seen that the authorities relied upon by respondent’s counsel 
are directly contrary to their contentions, and both the New York and 
Montana courts have held, in the decisions cited by respondent’s coun- 
sel, that under a statute similar to § 9459, Comp. Laws 1913, no per- 
son can be convicted of murder or manslaughter unless the death is 
established by direct evidence. An examination of these decisions also 
shows that the courts of both states considered the term “direct proof” 
in the statute as synonymous with “direct evidence.” 

Appellants’ counsel contended on reargument that there was no 
direct proof,—no eyewitnesses who ever saw the child alive-—and that 
consequently there was no direct evidence of death. A reconsideration 
of this question leads us to the same conclusion as that reached in the 
former decision. While there is in the record a great deal of circum- 
stantial evidence bearing upon this question, there is also the direct — 
and positive testimony of the coroner (Dr. Warren) as to the condition 
disclosed upon the post mortem examination, of certain vital organs, 
—especially the lungs, the heart, and blood vessels. The coroner’s 
testimony upon these matters was not an opinion; it was direct and 
positive testimony as to certain physical facts, and it is undisputed 
that from these physical facts, only one conclusion could be drawn; 
namely, that the child must have been born alive, and remained alive 
and had an independent existence for a number of hours. 

It is necessary to prove the fact of death by direct evidence. It 
does not follow, however, that eyewitnesses must be produced who are 
able to testify that they saw the child alive, provided the child’s body 
carries within itself evidence of the fact of live birth and independent 
existence. 

Suppose the body of a strange child a year old was found dead upon 
a street in this city to-morrow morning. It is possible that no person 
could be found who had ever seen the child alive, yet it would be self- 
evident that it must have been born alive and had an independent 
existence in order to attain the period of development manifested. 
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In the case at bar, it is true, the child lived for only a short time, 
but nevertheless the physical condition described by the coroner as 
having been found by him upon the post mortem examination was 
equally competent and direct evidence that the child had been born 
alive and had had an independent existence for several hours. 

It is true, the jury might have disbelieved this evidence and found 
that the live birth of the child had not been established. But this 
does not alter the fact that there was direct evidence of certain physi- 
cal facts tending to show that the child had been born alive. There 
was, however, also circumstantial evidence tending to establish this 
fact, and under the court’s instructions the verdict might well be pred- 
icated upon such circumstantial evidence. Consequently, we are all 
agreed that the instructions of the trial court last above quoted are 
erroneous, and that such error under the evidence in this case neces- 
sarily must have been prejudicial, and that the case must be reversed 
and a new trial had. 

The other errors assigned may not arise upon another trial, and, 
hence, need not be considered. We deem it proper to say, however, 
that a majority of the court as now constituted, while satisfied that 
there is sufficient evidence to sustain a conviction of Elmer Jones as 
an accessory, have grave doubts as to the sufficiency of the evidence 
against him as a principal. 

In justice to the learned trial court, we deem it proper to say that 
the record evinces on his part an impartial and painstaking desire to 
administer even-handed justice, and it is with regret that we feel com- 
pelled to grant a new trial. 

Reversed and remanded for a new trial. 


Rosrnson, J. I recommend that this action be dismissed. I think 
the county and state should not be put to any more costs in this case. 
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S. H. SLEEPER v. 8. H. ELLIOTT and George Kemper. 
(162 N. W. 306.) 


Limitations — statute of — right to plead — personal to debtor — privity of 
estate — persons standing in — to debtor — available to. 
1. Though the right to plead the Statute of Limitations is usually a privilege 
which is personal to the debtor, it may be availed of by others when they 
stand in the relation of privity of estate to him. 


Mechanic’s lien — foreclosure — action for — Statute of Limitation — action 
accrues — from last item of labor or material furnished — statement for 
lien — filing. 

2. Under the provisions of § 7375, Comp. Laws 1913, which provide that an 
action for the foreclosure of a mechanic’s lien must be commenced within six 
years “after the cause of action has accrued,” such cause of action is held to 
accrue from the time the last item of labor or materials is furnished, and not 
from the time of the filing of the statement of the account with the clerk of 
the district court. 


Mechanic’s lien — note taken for amount — not waiver of lien — except by 
express agreement — liquidation of debt merely. 

3. The giving of a note for the amount due by the debtor does not in itself 
waive and set aside a mechanic’s lien. Where such note matures pending the 
time during which such lien could have been enforced, no waiver will be pre- 
sumed in the absence of an express agreement, and the note will be deemed merely 
to be a liquidation of the debt. 


Promissory note — given for debt — maturity of — during limitation — 
tolls statute — statute begins to run from maturity of note. 

4. The giving of a note in liquidation of a debt for labor and materials 
furnished, and which matures during the time in which a mechanic’s lien 
may be enforced, tolls the running of the Statute of Limitations, and such statute 
will not begin to run upon or against the lien until the maturity of such note. 


Opinion filed December 29, 1916. Rehearing denied April 4, 1917. 


Action to foreclose a mechanic’s lien. 

Appeal from the District Court of Renville County, C. M. Cooley, 
Special Judge. 

Judgment for defendants. Plaintiff appeals. 

Reversed. 
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Grace & Bryans, for appellant. 

In order to have a mechanic’s lien, the party claiming it must comply 
with the requirements of the lien law. Rev. Codes, 1905, §§ 6237, 
6340, Comp. Laws 1913, §§ 6814, 6923; 27 Cyc. 124; Meyer v. 
Berlandi, 39 Minn. 438, 1 L.R.A. 777, 12 Am. St. Rep. 663, 40 N. W. 
513; Davis v. Treacy, 8 Cal. App. 395, 97 Pac. 78; Cummins v. Vande- 
venter, 52 Neb. 478, 72 N. W. 955; Noll v. Kenneally, 37 Neb. 879, 56 
N. W. 722; Breneman v. Harvey, 70 Iowa, 479, 30 N. W. 846; Camp- 
bell v. Jacobson, 145 Ill. 389, 34 N. E. 39; Christian v. Allee, 104 Ill. 
App. 177; Pifer v. Ward, 8 Blackf. 252; Withrow Lumber Co. v. 
Glasgow Invest. Co. 42 C. C. A. 61, 101 Fed. 863; Terwilliger v. Wheel- 
er, 81 App. Div. 460, 81 N. Y. Supp. 173; Tommasi v. Archibald, 114 
App. Div. 838, 100 N. Y. Supp. 367; Wilson v. Hopkins, 51 Ind. 
281; Rockel, Mechanics’ Liens, § 80. 

re action cannot be predicated as upon a mechanic’s lien, until 
such lien is claimed and perfected in the statutory method. Rockel, 
Mechanics’ Liens, § 80; Boisot, Mechanics’ Liens, § 374; Armstrong 
v. Hallowell, 35 Pa. 485; Whitlow v. Champlin, 52 Ill. App. 644; 
Withrow v. Glasgow Invest. Co. 106 Fed. 363, 45 C. O. A. 321; 
Christian v. Allee, 104 Ill. App. 177; Cummins v. Vandeventer, 52 
Neb. 478, 72 N. W. 955. 

If plaintiff fails to prove these necessary statutory requirements 
there is no lien. Meyer v. Berlandi, 39 Minn. 438, 1 L.R.A. 777, 
12 Am. St. Rep. 663, 40 N. W. 513; Campbell v. Jacobson, 145 Ill. 389, 
84 N. E. 39; Wilson v. Hopking, 51 Ind. 231; Tommasi v. Archibald, 
114 App. Div. 838, 100 N. Y. Supp. 367. 

During the ninety days allowed by law in which to file a lien, the 
party has no lien, but merely a right to one, upon complying with 
the statute. Meyer Lumber Co. v. Trygstad, 22 N. D. 558, 134 N. 
W. 714; Stoltze v. Hurd, 20 N. D. 412, 30 L.R.A.(N.S.) 1219, 128 
N. W. 115, Ann. Cas. 1912C, 871; Robertson Lumber Co. v. Clarke, 
24 N. D. 134, 138 N. W. 984; Howe v. Smith, 6 N. D. 432, 71 N. 
W. 552; Moreau Lumber Co. v. Johnson, 29 N. D. 118, L.R.A.1915F, 
1182, 150 N. W. 563; Langan v. Sankey, 55 Iowa, 52, 7 N. W. 393. 

A mere inchoate right to a mechanic’s lien is not assignable so that 
the assignee can perfect such lien. Merchant v. Ottumwa Water Power 
Co. 54 Iowa, 451, 6 N. W. 709; 27 Cyc. 110 (Mechanic’s Liens) ; 
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Reindollar v. Flickinger, 59 Md. 469; Donnelly v. Butler, 216 Mass. 
41, 102 N. E. 917; Doke v. Benton County Lumber Co. 114 Ark. 1, 169 
8S. W. 327; Wm. Cameron Co. v. Campbell, 72 C. C. A. 520, 141 Fed. 
32; Russell v. Hayner, 64 C. C. A. 424, 1830 Fed. 90; Withrow Lumber 
Co. v. Glasgow Invest. Co. 42 C. C. A. 61, 101 Fed. 863. 

In an action to foreclose a mechanic’s lien, the Statute of Limitation 
does not begin to run until the claim for lien is filed with the clerk of 
court, as provided by statute. In this case the statute did not begin 
to run even then, for the reason that a note (promissory) had been given 
for the debt, and such note was not due at the end of six years from 
the filing, and that the statute did not begin to run until the maturity 
of such note, and therefore an action is brought within the limitation 
period. In other words that the note tolls the statute. 27 Cyc. 269; 
Flenniken v. Liscoe, 64 Minn. 269, 66 N. W. 979. 

No cause of action to foreclose a mortgage accrues until the note 
for the indebtedness secured becomes due. Colonial & U. 8. Mortg. 
Co. v. Northwestern Thresher Co. 14 N. D. 147, 70 L.R.A. 814, 116 
Am. St. Rep. 642, 103 N. W. 915, 8 Ann. Cas. 1160; Squier v. Parks, 
56 Iowa, 407, 9 N. W. 824. 

Palda & Aaker and I. M. Oseth, for respondents. 

Our statute provides the method and steps to be taken, and the time 
in which they may be taken by a party claiming a mechanic’s lien, 
and the statute also provides that “failure to file such statement shall 
not defeat the lien except as against innocent third persons.” Hill v. 
Alliance Bldg. Co. 6 8. D. 160, 55 Am. St. Rep. 819, 60 N. W. 752; 
Wisconsin Trust Co. v. Robinson & C. Co. 15 C. C. A. 668, 32 U. & 
App. 435, 68 Fed. 778. 

“Though no such claim or demand had been filed, the lien would 
have been good as against the owner. The law only requires such notice 
as against third persons, encumbrancers, and purchasers.” Towa Code 
1873, §§ 2130, 2187-2146; Kidd v. Wilson, 23 Iowa, 464; Noel v. 
‘Temple, 12 Iowa, 276; Peatman v. Centerville Light, Heat & P. Co. 
105 Iowa, 1, 67 Am. St. Rep. 276, 74 N. W. 688; Neilson v. Iowa 
Eastern R. Co. 51 Iowa, 184, 33 Am. Rep. 124, 1 N. W. 434; Bissell 
v. Lewis, 56 Iowa, 231, 9 N. W. 177; Evans v. Tripp, 35 Iowa, 371; 
Lee v. Hoyt, 101 Iowa, 101, 70 N. W. 95; National Lumber Co. v. 
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Bowman, 77 Iowa, 706, 42 N. W. 557; Chicago Lumber Co. v. Des 
Moines Driving Park, 97 Iowa, 25, 65 N. W. 1017. 

Our statute nowhere makes the filing of the claim for lien a condition 
precedent to the bringing of an action. Further than this our statute 
gives to the owner the right to compel foreclosure “within thirty days” 
after the account is due. Salem v. Lane & B. Co. 189 Ill. 593, 82 
Am. St. Rep. 481, 60 N. E. 37; Rev. Codes 1905, § 6245, Comp. Laws 
1913, § 6825. 

This action is resisted by the owner of the land. 

In most cases where the Statute of Limitations has been invoked, 
the invocation has been by a third person. The giving of the note 
did not toll the statute. Colonial & U. S. Mortgage Co. v. North 
' Western Thresher Co. 14 N. D. 147, 70 L.R.A. 814, 116 Am. St. Rep. 
$42, 103 N. W. 915, 8 Ann. Cas. 1160; Wood v. Goodfellow, 43 Cal. 
185; Arthur v. Screven, 39 S. C. 77, 17 S. E. 640. 


Bruce, J. This is an appeal from an order and judgment dismissing 
an action for the foreclosure of a mechanic’s lien for materials furnished 
-on the ground that the Statute of Limitations had run thereon. 

The defendant and respondent, Kemper, was a grantee of the origi- 
nal owner of the real estate and of the purchaser of the goods, and it 
is first urged by the plaintiff and appellant that the plea of the Statute 
of Limitations is a personal defense, and can only be urged by the person 
primarily liable on the contract. In this contention, however, we 
believe that plaintiff errs. It certainly does not state the rule which 
prevails in regard to mortgage liens, and we can see no difference 
between such liens and the one which is before us. Hopkins v. Clyde 
104 Am. St. Rep. 737 and notes, 71 Ohio St. 141, 72 N. E. 846, 1 Ann. 
‘Cas. 1000). 

The general rule, indeed, is that, though the right to plead the Statute 
of Limitations is usually a privilege which is personal to the debtor, 
it may be availed of by others when they, as does the respondent in this 
case, stand in the relation of privity of estate to the debtor. Hopkins 
v. Clyde, supra and notes in 104 Am. St. Rep. 747; Tinsley v. Lom- 
bard, 46 Or. 9, 114 Am. St. Rep. 844, 78 Pac. 895; Wood v. Good- 
fellow, 43 Cal. 185. 

This leads us to a consideration of the main question. 
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The last items of the material were delivered on December the 15th, 
1908. On January 27, 1909, the plaintiff and lien claimant filed his 
statement of account with the clerk of the district court. The present 
action was begun on the 10th day of January, 1915. After the furn- 
ishing of the material, however, and on the 18th day of February, 1909, 
the defendant and property owner, S. H. Elliott, gave plaintiff a 
promissory note for the amount of his indebtedness. This note was 
payable on October the ist, 1910, and on January 1, 1910, was renewed 
to June 1, 1911, and then again renewed so as to fall due on October 
the 5th, 1911, since which time it has been due and unpaid. 

The defendants contend that the Statute of Limitations began to 
run from the delivery of the last items of the material, which was on 
December the 15th, 1908, and, since the action was not begun until 
January 10, 1915, and more than six years after the delivery of this 
material, it is barred by § 7375, Compiled Laws of 1913, § 6787, 
Rev. Codes 1905, which provides that an action for the foreclosure of 
a mechanic’s lien must be commenced within six years “after the cause 
of action accrued.” They contend that the cause of action accrued 
not at the time of the filing of the statement of the account with the 
clerk of court, but at the time of the delivery of the last item of the 
material, 

The plaintiff, on the other hand, contends: (1) That the cause 
of action accrues from the time of the filing of the statement of the 
account, and not from the time of the furnishing of the materials; and 
(2) that in any event, and since the defendant Elliott reduced the 
indebtedness to the form of a promissory note pending the running of 
the statute, and renewed that note, and that the renewal note was not 
due until October the 5th, 1911, the cause of action did not accrue 
until the maturity of the note, and the Statute of Limitations, there- 
fore, did not begin to run until October the 5th, 1911. 

We are satisfied that counsel for the plaintiff is mistaken in his first 
proposition, but is correct in his second one. In other words, we are 
satisfied that the cause of action in the first place accrued at the time 
of the furnishing of the last item of materials, and not at the time of 
the filing of the statement of the account, but that the notes which 
were given in the case at bar tolled the statute. 

The material was furnished in the year 1907. We must therefore 
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construe the provisions of chapter 79 of the Civil Code of 1905, rather 
than the present lien law. 

Section 6237, Rev. Codes 1905, Comp. Laws 1913, § 6814, provides 
that a person who shall furnish any materials for the construction or 
repair of a building, etc., “shall, upon complying with the provisions 
of the chapter, have for his labor done or materials furnished, a lien, 
ete.” 

Section 6240, Comp. Laws 1913, § 6820, provides that “every person 
who wishes to avail himself of the provisions of this chapter shall file 
with the clerk of the district court of the county or judicial subdivision 
in which the property to be charged with the lien is situated, and 
within ninety days after all the things aforesaid shall have been furn- 
ished or the labor done a just and true account of the demand due him 
after allowing all credits and containing a correct description of the 
property to be charged with such lien and certified by affidavit; but 
a failure to file the same within the time aforesaid shall not defeat 
the lien, except as agawnst purchasers or encumbrancers in good faith 
and for value whose rights accrue after the ninety days and before 
any claim for the len is filed, or as against the owner except the 
amount paid to the contractor after the expiration of the ninety days 
and before the filing of the same.” 

Section 6251, Comp. Laws 1913, § 6831, provides: “The taking of 
collateral or other security for an indebtedness for which a lien might 
be claimed under the provisions of this chapter shall in no way impair 
the right of such lien unless such security shall be by express agreement 
given and received in lieu of such lien.” 

We are satisfied from a perusal of these statutes that the cause of 
action first accrues (and under § 6787, Rev. Codes 1905, Comp. Laws 
1918, § 7375, it is from the accruing of the cause of action that the 
statute begins to run) when the last item of labor or materials is 
furnished. 

This, we think, is clear from the reading of the statute itself. “But 
a failure to file the same within the time aforesaid,” that statute says, 
“shall not defeat the lien.” Rev. Codes 1905, § 6240, Comp. Laws 
19138, § 6820; Hill v. Alliance Bldg. Co. 6 S. D. 160, 55 Am. St. 
Rep. 819, 60 N. W. 752; Wisconsin Trust Co. v. Robinson & C. Co. 
15 C. OC. A. 668, 32 U. S. App. 435, 68 Fed. 778; Kidd v. Wilson, 
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23 Iowa, 464; Moreau Lumber Co. v. Johnson, 29 N. D. 113, L.R.A. 
1915F, 1182, 150 N. W. 563. 

It is also made clear by § 6246, Rev. Codes 1905, Comp. Laws 1913, 
§ 6826, which provides that “upon the written demand of the owner, 
his agent or contractor, served on the person holding the lien, requiring 
him to commence suit to enforce such lien, such suit shall be commenced 
within thirty days thereafter, if the debt for which the lien is security 
is due, and if not due, within thirty days after the same becomes due, 
or the lien shall be forfeited.” 

We have carefully examined the authorities cited by counsel for 
appellant, but none of them are in point here. The case of Meyer v. 
Berlandi, 39 Minn. 438, 1 L.R.A. 777, 12 Am. St. Rep. 663, 40 
N. W. 513, was decided under a statute (Minn. Stat. 1878, chap. 90, 
8§ 6, 7) which contained the words, “such account so verified and filed 
shall . . . operate asa lien.” The cases of Cummins v. Vande- 
venter, 52 Neb. 478, 72 N. W. 955, and Noll v. Kenneally, 37 Neb. 
879, 56 N. W. 722, were decided under a statute which contains no 
saving clause such as that found in the North Dakota enactment. All 
that the case of Breneman v. Harvey, 70 Iowa, 479, 30 N. W. 846, 
decides is that a mechanic’s lien cannot be claimed against the property 
of a county. | 

In the case of Withrow Lumber Co. v. Glasgow Invest. Co. 42 C. C. 
A. 61, 101 Fed. 863, the rights of innocent third parties are involved, 
and there appears to have been no saving clause. 

There were also no saving clauses in the statutes which were construed 
in the cases of Davis v. Treacy, 8 Cal. App. 395, 97 Pac. 78; Camp- 
bell v. Jacobson, 145 Ill. 389, 34 N. E. 39; Wilson v. Hopkins, 51 Ind. 
231. 

We do not go so far as the supreme court of South Dakota, or the 
United States circuit court of appeals, which seem to hold that as 
between the original parties an action can be commenced to foreclose 
the lien without the filing of the statement at all. See Hill v. Alliance 
Bldg. Co. 6 S. D. 160, 55 Am. St. Rep. 819, 60 N. W. 752; Wisconsin 
Trust Co. v. Robinson & C. Co. 15 C. C. A. 668, 32 U. S. App. 435, 
68 Fed. 778. We do hold, however, that the filing of that statement re- 
lates back to and makes the lien effective as of the time when the account 
hecame due, which, in the absence of any agreement to the contrarv, 
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would be the time of the furnishing of the last item of labor or materials. 
Mitchell v. Monarch Elevator Co. 15 N. D. 495, 107 N. W. 1085, 
11 Ann. Cas. 1001; 25 Cyc. 1090; Boisot, Mechanics’ Liens, §§ 720,. 
724; Ehlers v. Elder, 51 Miss. 495, 498. 

We cannot believe that it was the intention of the legislature that 
the lien claimant should be able to indefinitely extend the time for 
the enforcement of his lien against the owner by the simple expedient 
of failing to file his statement. Squier v. Parks, 56 Iowa, 407, 9 N. 
W. 824. Nor, on the other hand, do we believe that, even as against 
the owner, the legislative requirement of the filing can be or should 
be treated as a nullity. 

We are, however, of the opinion that the giving of the notes tolled 
the running of the Statute of Limitations until their maturity. The 
lien was dependent on the debt, and not the debt on the lien. “The 
incident follows the principal, and not the principal the incident.” 
Comp. Laws 19138, § 7274. An extension of the time for payment, 
therefore, postponed the time when the lien could be enforced and 
when the cause of action, both as to it and the debt, accrued. The 
weight of authority is to the effect that the giving of a note pending the 
time of the running of the Statute of Limitations on a mechanic’s lien, 
and which matures during that time, 1s merely a liquidation of the 
debt. Kilpatrick v. Kansas City B. & R. Co. 38 Neb. 620, 57 N. 
W. 664, and note to same in 41 Am. St. Rep. 761; note in 35 L.R.A. 
(N.S.) 92-94. 7 

It is well established that “if a time of credit is given to the buyer 
the right of action for the value of the goods accrues, and the statute 
begins to run when, and only when, the period of credit has expired.” 
25 Cyc. 1090. ‘There can be no reason for holding to a different rule 
in the case of mechanics’ liens than in the case of mortgages, and that 
rule is that a part payment of a note or claim secured thereby revives. 
the security as well as the debt, and that an extension of the time for 
the paying of the debt extends the time for the enforcement of the lien 
also. Myers v. Humphries, — Tex. Civ. App. —, 47 8S. W. 812; 25 
Cyc. 1394. Any other rule would result in great hardship to the 
purchaser or owner, and do away with all extension of credit on building 
contracts. 

The judgment of the District Court is reversed and the cause is. 
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remanded for further proceedings according to law. The defendant 
and respondent will pay the costs and disbursements of this appeal. 


FRED PRONOVOST and Oneisine Cossette et al. v. ALFRED 
BRUNETTE, as a Director of School District No. 40. 


(162 N. W. 300.) 


Legislature — public schools — under control of — school boards — powers 
— conferred by statute. 

1. The public schools of North Dakota are under the control of the legisla- 
ture, and the respective school boards have no other powers than those which 
the statutes confer upon them. 

Public schools — common-school districts — legislative policy — school build- 
ings — district — adequate needs of — when supplied — school boards — 
powers of — renting other building. 

2. The legislative policy in North Dakota is that the public schools in the 
common-school districts of the state shall be maintained in buildings which are 
owned by the public. Where a common-school district already owns a school 
building which is adequate to the needs of the district, and there are not nine 
children residing 24 miles therefrom so that additional accommodation is 
needed for such persons, it has no authority or power to lease another build- 
ing and to remove the school thereto. 


Opinion filed March 3, 1917. 


Application for a writ of mandamus to compel the removal of a public 
school. 
Appeal from the District Court of Cass County, Charles A. Pollock, 
J. 
Judgment for plaintiffs. Defendant appeals. 
Reversed. 


Statement of facts by Brror, Ch. J. 
This is an appeal from a peremptory writ of mandamus issued on 
the petition of all of the directors of school district No. 40, with the 
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exception of the defendant and on behalf of the said district, command- 
ing the defendant Alfred Brunette as follows: 

“That immediately after the receipt of this writ you do permit the 
removal of the school in school district No. 40, Cass county, North Da- 
kota, from the schoolhouse formerly used as a school building in said 
district, to a room in St. Joseph’s convent in said district, as provided 
for by a resolution of the school board of said school district, adopted 
September 30, 1916; and that you do permit the plaintiffs, Fred Prono- 
vost and Oneisine Cossette, as directors of said school district, to remove 
the school books, supplies, and records from said schoolhouse building to 
the room in St. Joseph’s Convent aforesaid, and that you do give the 
said plaintiffs, Pronovost and Cossette, access to the schoolhouse afore- 
said for the purpose of carrying out the direction of the election held in 
said district on September 27, 1916, and the resolution of the school 
board of said district, adopted September 29, 1916, directing the trans- 
fer of said school from the schoolhouse aforesaid to the said room in St. 
Joseph’s Convent in said district; and that you do carry out the transfer 
of said school from the schoolhouse aforesaid to the room in St. Joseph’s 
Convent herein referred to.” 

The findings of fact, which seem to be undisputed, are that Oneisine 
Cossette and the defendant Alfred Brunette are the duly elected and 
qualified directors of the district; that on and prior to the 2d day of 
October, 1916, school was taught and maintained in said district in a 
schoolhouse which had been theretofore erected therein, and that said 
school was the only public school which was maintained and conducted 
in the district, that prior to the 27th day of September, 1916, a resolu- 
tion was passed by the school board providing for the calling of a special 
election “to vote upon the question of whether or not the school in school 
district No. 40, Cass county, North Dakota, shall be changed and re- 
moved from the present schoolhouse to a room in St. Joseph’s Convent in 
the same district;” that said room or building adjoined St. Joseph’s 
Academy, which is and at all times herein referred to was located within 
said school district and within a distance of about 2 miles, and less than 
21 miles from the residence of the defendant herein; that the defendant 
filed a written protest against the calling of said special election; that 
thereafter and on the 27th day of September, 1916, the election was held 
and thirty-one votes were cast, of which twenty-eight were in favor of 

36 N. D.—19. 
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the removal and three were against it; that thereafter, and in order to 
carry out the result of the election, a special meeting of the board of 
school directors was held at which the removal was directed; that when 
the removal was sought to be effected, the defendant, who, as a director 
of said school district and as president of the board of directors, had the 
keys of the old school building in his possession and the control and cus- 
tody of the books and supplies, refused and still refuses to permit the re- 
moval of the said supplies, etc., and to give the plaintiffs access to the 
old building; that the said St. Joseph Academy is a Catholic institution 
and said academy, together with the school room and building to which it 
was voted to remove the school, is owned by St. Benedict’s Church, a 
corporation, which is a religious corporation of the Catholic faith, and 
is located upon ground owned by said corporation; that it is the intention 
of plaintiffs, and they propose, to conduct said school in said building 
adjoining St. Joseph Academy as provided by law for the conduct of 
public schools of the state of North Dakota, under the supervision and 
control of the county superintendent of schools and the state superinten- 
dent of schools, and under the supervision and control of the board of 
directors of said school district; that said school will be conducted as a 
nonsectarian school, free from any and all influences and control or dom- 
ination whatsoever of the Catholic Church, its priests, its officers, or 
agents; that the teachers which will be employed therein will have the 
qualifications and license required by law for teachers of public schools 
within the state, and will be entitled, by law, to teach therein, and that 
said school wiil, in all things, be conducted as a public school the same as 
other public schools are conducted throughout the state of North Dakota, 
and the same as this school has heretofore been conducted ; that said room 
and building in which said school is to be conducted is a building approx- 
imately 20x32 and is one story in height, of frame construction, and is 
entirely separate and independent from said St. Joseph Academy, except 
that it 1s connected therewith by a passageway or hall; that it has an 
outside entrance leading directly into said room or building; that it is 
steam heated and gas lighted by a system used in connection with the 
other buildings belonging to said St. Benedict’s Church; that plaintiffs 
propose and expect to make a lease covering a term of years for said build- 
ing by which the school district shall be given an exclusive right to the 
occupancy and control of the said building to be used for the purpose of 
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conducting a public school therein; that in the answer and return of 
said defendant the regularity and legality of the proceedings leading up 
to said election and of the election are not attacked or questioned. 


‘A. T. Cole, for appellant. 

The purpose and intent of the Constitution and of the enabling act 1s 
very plain, to keep public schools free from sectarian control, and this 
means keeping them free from such influences, and the provisions of the 
Constitution and enabling act are mandatory and prohibitory unless by 
express words they are declared to be otherwise. N. D. Const. art. 8 
8§ 147, 152; Dakota Synod v. State, 2 S. D. 366, 14 L.R.A. 418, 50 
N. W. 632. 

School boards have only such powers and authority as are conferred by 
the legislature. Dakota Synod v. State, supra; State ex rel. Freeman 
v. Scheve, 65 Neb. 853, 59 L.R.A. 927, 91 N. W. 846, 93 N. W. 169; 
State ex rel. Weiss v. District Board, 76 Wis. 177, 7 L.R.A. 330, 20 Am. 
St. Rep. 41, 44 N. W. 967. 

Fowler & Green, for respondents. 

There is nothing in this case which would render this school subject to 
“sectarian control,” nor is there anything in the record to indicate a vio- 
lation of the Constitution or laws of the state. N. D. Const. 88 147, 152. 

It is only upon the theory per se that the school would not be “free 
from sectarian control,” that appellant’s contention can be sustained, for 
it must be presumed that the directors will perform their duties in a 
lawful manner. Millard v. Board of Education, 121 Ill. 297, 10 N. E. 
670. 

The school here in question is a public school, under public control 
and maintenance, and any appropriation of public money to support it 
is not an appropriation in support of a “sectarian school.’’ Money paid 
as rental for a building belonging to a sectarian church, a corporation, 
which building is used and rented for public, common-school purposes, 
is surely not money spent in aid of a sectarian school. It is like renting 
the building for such lawful purpose from any private citizen. Black’s 
Law Dict. State ex rel. Dick v. Kalaher, 145 Wis. 243, 129 N. W. 1060; 
Clinton v. Worcester Consol. Street R. Co. 199 Mass. 279, 85 N. E. 
507. | 

The owner of the building is merely a religious corporation. It owns 
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the building and rents it to the school district to be used, and it is used, 
for public-school purposes. Hackett v. Brooksville Graded School Dist. 
120 Ky. 608, 69 L.R.A. 592, 117 Am. St. Rep. 599, 87 S. W. 792, 9 
Ann. Cas. 36; Hysong v. School Dist. 164 Pa. 629, 26 L.R.A. 203, 44 
Am. St. Rep. 632, 30 Atl. 482. 


Bruce, Ch. J. (after stating the facts as above). Various constitu- 
tional questions have been raised in this case. It is not necessary, how- 
ever, to consider or to discuss any of them, as we are satisfied that the 
acts sought to be enforced are without statutory authority. We are sat- 
isfied, indeed, that both the order of the school board and the election 
were void, and that the lease of the new building and the removal of the 
school thereto were absolutely unwarranted by the law and outside of 
the power of the directors. 

It is a self-evident proposition that the public schools of the state are 
under legislative control, and that school directors have no powers, ex- 
cept those which are conferred by the statutes upon them. A perusal of 
88 1174, 1184, 1185, 1187, 1188, 1192, 1332, and 1461 of the Compiled 
Laws of 1913 will, we believe, make it apparent to all that the only in- 
stance in which a common-school board may lease a building is in the 
ease where there are nine children of school age who reside 24 miles 
from the schoolhouse already erected, and when an additional school is 
needed for such persons. Even in such a case there must be a petition 
signed by the persons charged with the support, and having the custody 
and care of the children. It is apparent that in every other case it was 
the purpose of the legislature that the public schools in the so-called com- 
mon-school districts of the state should be exclusively conducted in build- 
ings which are not only controlled by, but which are owned by, the pub- 
lic. This intention, we believe, to be clear. 

The only justification, indeed, for the action of the board which was 
taken, and for the election which was held, was § 1184, of the Compiled 
Laws of 1913. This section provides that: “whenever in the judgment of 
the board it is desirable or necessary to the welfare of the schools in the 
district, or to provide for the children therein proper school privileges, 
or whenever petitioned to do so by one-third of the votes of the dis- 
trict, the board shall call an election of the voters in the district at some 
convenient time and place fixed by the board, to vote upon the question 
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of the selection, purchase, exchange or sale of a schoolhouse site, of the 
erection, removal or sale of a schoolhouse. Said election shall be con- 
ducted and the votes canvassed in the same manner as at the annual 
election of school officers.” 

Section 1185 also provides: “Three notices of the time, place and the 
purpose of such election shall be posted in three of the most public places 
in the district at least fourteen days prior to such meeting. If a major- 
ity of the voters present at such meeting shall by vote select a schoolhouse 
site or shall be in favor of the purchase, exchange or sale of the school- 
house, as the case may be, then the board shall proceed to carry out the 
decision of the voters of the district, provided it shall require a vote of 
two thirds of the voters present and voting at such meeting to order the 
removal of the schoolhouse, and such schoolhouse so removed cannot 
again be removed within three years from the date of such meeting; and, 
further, if the question of removing the schoolhouse fails to carry, then 
the question of removing such schoolhouse cannot again be raised within 
one year, etc.” 

It is perfectly clear that these sections only authorize and relate to the 
selection, purchase, or sale of a schoolhouse stée, or the erection, removal, 
or sale of a schoolhouse. 

Section 1188 of the Compiled Laws of 1913 provides as follows: “If 
a petition signed by the persons charged with the support and having the 
custody and care of nine or more children of school age, all of whom re- 
side not less than 24 miles from the nearest school, is presented to the 
board, asking for the organization of a school for such children, the 
board shall organize such school and employ a teacher therefor, if a suit- 
able room for such school can be leased or rented at some proper location 
not more than 24 miles distant from the residence of any one of such 
children, and if no suitable room for such school can be leased or rented, 
the board shall call a meeting of the voters of the district for the selection 
and purchase or erection of a schoolhouse, as provided for in § 1185. If 
at such meeting no such site is selected, or if it is not voted to erect or 
purchase a schoolhouse for such school, the board shall select and pur- 
chase a schoolhouse site and erect, purchase or move thereon a school- 
house at a cost of not more than $1,200 for such schoolhouse and furni- 
ture therefor ; provided, that the provisions of this section shall not apply 
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in instances where schools have been consolidated in accordance with the 
provisions of § 1190.” 

This section, as we have before stated, merely applies to cases where 
there are students living 24 miles from the established school, and some 
other provision is necessary for their accommodation. There is not, in- 
deed, to be found anywhere in the statutes any authorization for the leas- 
ing of a building for school purposes when (as the record shows in the 
case at bar) there is already in the common-school district a school which 
is owned by the district, which is within 24 miles of the students, and 
which is adequate to the needs of the district. 

The judgment of the District Court, therefore, must be reversed, and 
the trial court is directed to enter an order quashing its mandatory writ. 





GRUNDHAUSER THRESHING MACHINE COMPANY, a Cor- 
poration, v. OTTO THRESS. 


(162 N. W. 658.) 


Justice court — change of venue — motion for change — affidavit for — 
order on — jurisdiction. 

1. Where an action is brought before a justice of the peace, and a motion is 
made upon proper affidavit for a change of venue from such justice of the 
peace, and such motion is granted and the venue is transferred to another 
justice of the peace, the jurisdiction of the justice of the peace to which such 
case is transferred is acquired by reason of and at the time of the signing of 
the order by the original court granting such change of venue. It is the 
signing of the order by the original justice of the peace which causes him to 
lose jurisdiction and such jurisdiction to be acquired by the justice of the 
peace to which such action is transferred. 


Justice court—to which transfer is made— jurisdiction acquired — notice 
of trial — given by to parties — not jurisdictional. 

2. When the justice of the peace to which such action has been trans- 
ferred has received the transcript and papers of such action, the notice which 
the statute requires him to send to the party which applied for such change 
of venue as to the time and place of such trial is not a jurisdictional matter, 
but a matter relating to the time and place of trial, and it is sufficient notice 
if he gives one day’s notice of the time and place of trial. 
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Justice courts—technical precision — accuracy — docket—form of entries 
in — sufficiency of — intendments indulged. 

3. It is generally recognized that courts of justices of the peace, not having 
any extended knowledge of legal terms, or technical knowledge, will not be 
held to great technical precision and accuracy in the form of entries made 
upon their dockets, and every reasonable intendment will be indulged in to 
sustain their sufficiency. 


Opinion filed April 16, 1917. 


Appeal from the District Court of Stark County, North Dakota, W. 
C. Crawford, J. . 

Affirmed. 

Otto Thress and Thos. H. Pugh, for appellant. 

The justice to whose court a change of venue is taken, upon receiv- 
ing the transcript, papers, and order for change from the original jus- 
tice, shall forthwith fix the time and place of trial, and cause notice 
thereof to be served upon the parties, unless same is properly waived. 
No such notice was served in this case and the justice had no jurisdic- 
tion. Comp. Laws 1913, § 9038. 

Notice of the time and place of trial in such case is just as necessary 
as it is in the first instance, when the summons itself is issued and 
served and both are jurisdictional. Comp. Laws, 1918, §§ 9011, 
9038; 3 Kerr’s Cyc. Codes (Cal.) § 836, p. 1362; Jones v. Justices’s 
Ct. 97 Cal. 523, 32 Pac. 575; Los Angeles v. Young, 118 Cal. 295, 62 
Am. St. Rep. 234, 50 Pac. 534; 12 Ene. Pl. & Pr. 671. 

There is no presumption in favor of the jurisdiction of a justice of 
the peace, when the record fails to disclose the fact. 12 Enc. Pl. & 
Pr. 672; Phelps v. McCollam, 10 N. D. 536, 88 N. W. 292; Hoben 
v. Citizens’ Teleph. Co. 176 Mich. 596, 142 N. W. 1070; Levy v. 
Shurman, 6 Ark. 182, 42 Am. Dec. 690; Evans v. Marvin, 76 Or. 540, 
148 Pac. 1119; Jenkins v. Carroll, 42 Mont. 302, 112 Pac. 1064; 
18 Am. & Eng. Enc. Law, 2d ed. 17; 23 Cyc. 1081, 1082; 24 Cyc. 
497. 

H. J. Blanchard, for respondent. 

“The matters to be entered and the form of the entries in justices’ 
dockets are more or less definitely prescribed by statute; but, owing to 
the recognized inexpertness and lack of learning in justices as a class, 
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technical precision and accuracy in form of entries are neither expected 
or required.” 24 Cyc. 633, and cases cited under note 37; Comp. 
Laws, 1913, § 9011. 

“Statutes prescribing what shall be entered in justices’ dockets are 
directory, and a failure to strictly comply therewith will not affect 
the validity of the judgment.” 24 Cyc. 638, and cases under note 94. 

Great liberality of construction will be shown to uphold justices’ 
proceedings, and it is sufficient if, by their docket entries and process 
issued, their jurisdiction of the subject-matter and of the person is 
disclosed, together with a final disposition of the case. 24 Cyc. 634, 
and cases under note 43; Denmark v. Liening, 10 Cal. 93. 

If the record substantially shows jurisdiction, it is sufficient, and 
every reasonable intendment will be indulged in favor of jurisdiction 
and of the acts of such courts. Williams v. Rice, 6 S. D. 9, 60 N. W. 
153; Leamy v. McClure, 1 Chester Co. Rep. 220; State v. Wright, 15 
S. D. 628, 91 N. W. 311. 

The notice of the time and place of trial required to be given by a 
justice to whose court a change of venue is granted, is not jurisdictional. 
Demars v. Gardner, 27 N. D. 60, 145 N. W. 129. 


Gracr, J. An appeal from the judgment of the district court of 
Stark county, Honorable W. C. Crawford, Judge. 

The complaint states the cause of action upon a promissory note 
for $153 and interest. The defendant, through his attorneys Miller 
and Thress, appeared specially for the purpose of objecting to the juris- 
diction of the court, for the reason that it is alleged in said motion that 
no service had been made on the defendant as to the time and place 
of holding the trial upon change of venue. 

The facts in the case are as follows: The action was commenced in 
justice court before A. P. Folsom, a justice of the peace in and for 
Stark county. The summons was duly issued and served, and due 
return made thereon on the 12th day of November, 1913, at which time 
the defendant duly filed an affidavit for change of venue, and the motion 
for change of venue was granted from A. P. Folsom, justice of the 
peace, to Walter Sterland, city justice of the peace, of the city of 
Dickinson. Justice of the Peace Sterland set the time for the hearing 
and trial of said action on November 14, 1913, at 2 o’clock vp. u., which 
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appears from the docket entry made by the said justice of the peace. 
Defendant made special appearance on November 14, 1918, and filed in 
writing the terms of his special appearance, and at that time objected to 
the jurisdiction of the court to determine the said cause upon the 
ground that the notice required by statute as to the time and place of 
hearing of such case upon such change of venue had not been served as 
required by law. The motion of the defendant was overruled, and, the 
defendant not appearing, judgment was entered against him by default. 
The action was thereafter appealed to the district court on questions of 
law alone. The appeal was dismissed by the district court, and judg- 
ment entered in district court in favor of the plaintiff. 

The defendant assigns five specifications of error. No. 4 is as fol- 
lows: That the court erred in dismissing the appeal from the justice 
court; No. 5. That the court erred in rendering judgment in favor of 
the plaintiff and against the defendant. Each of such errors is with- 
out merit as a matter of law, the district court having ruled properly 
in each of the matters assigned as error. Specifications of error num- 
bered 1, 2, and 3 all concern the question of jurisdiction, and will be 
considered and disposed of together. 

The following entry appears in the docket of Justice of Peace Ster- 
land: “The defendant notified by letter delivered 11:10 a. m. on 
November 13, 1913, by Ed. Funk.” This entry is quite sufficient to 
show that Justice of the Peace Sterland had given sufficient notice of 
time and place of trial as required by statute. It is recognized quite 
generally that justices of the peace are not experts, by reason of lack 
of legal knowledge, in making docket entries with technical precision 
and accuracy, and it cannot be expected that they can make such entries 
as intelligible as a court which would be learned in the law and learned 
in technical precision and accuracy, but it does not appear that there 
was anything else the defendant should be notified about excepting 
the time and place of the trial in question. The defendant had applied 
to Justice of the Peace Folsom for a change of venue, and such change 
of venue was taken to Justice of the Peace Sterland. This fact the 
defendant knew, and he would be expecting, therefore, that the case 
would soon come up for trial, and any notice that would indicate the 
time and place of trial would be sufficient, and from a reading of the 
entry of the justice it is justifiable to conclude that such notice contained 
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the proper information, and from what appears it must have contained 
the proper information; for the attorneys for the defendant appeared 
at the proper time. and place, although they specially made objection 
to the jurisdiction of the court. This of course would confer no juris- 
diction if the court had none, but it would indicate that the notice 
or the letter spoken of by the justice contained the proper information 
for the defendant as to the time and place of trial. Otherwise the 
attorneys for the defendant would not have known when to appear to 
make the objection to the jurisdiction. 

However, we think that none of the questions raised by the defendant 
go to the jurisdiction of Justice of the Peace Sterland. The notice. 
to be sent by the justice to the party who took a change of venue of 
the time and place of the trial is not a matter which goes to the juris- 
diction of such justice. It is merely a notice of the time and place 
of trial, and has nothing to do with the jurisdiction. Section 9038, 
Compiled Laws of 1913, provides as follows: “From the time the 
order changing the place of trial is made, the court to which the action 
is thereby transferred has the same jurisdiction over it as though it 
had been commenced in such court.” 

It will be seen, therefore, that the court before whom the action was 
originally brought loses jurisdiction as soon as it signs the order grant- 
ing a change of venue, and also that at the moment such order is 
signed the justice to which the action is transferred at the same moment 
acquires jurisdiction over such action and persons just as much as 
though the action had been commenced in the court to which such actio:: 
is transferred. The point is that jurisdiction is lost by one court and 
acquired by another at the very moment the order is signed transferring 
such action. The proceedings which follow after the signing of the 
order are not jurisdictional in such case. It is the duty of the original 
justice to transcript all the papers in the action, and certify them, and 
- send them to the court to which such action is transferred. We doubt 
if he could refuse to do so even if the $1 was not paid for such tran- 
script; for having lost jurisdiction, there is nothing left for him to do 
but simply transfer the papers in the case, which was done by his tran- 
script. He might refuse to grant the change of venue until the tran- 
script was paid for; but after having once made the order and signed 
the same granting the change of venue, he must in any event transcript 
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‘and send the papers and transcript of his docket to the court to which 
such case is transferred. 

Considering the acts of the court to which such action is transferred 
concerning the transcript which has come into his possession, and the 
things that such court must do, such as advising the party taking the 
change of venue as to the time and place of trial, all of such matters 
do not go to the jurisdiction of the court, but merely to the time and 
place of trial; for it is seen that the court to which said action is trans- 
ferred received its jurisdiction exclusively, and only by reason of the 
order signed by the court from which such case was transferred. There 
is another reason why appellant must fail in this case. It appears 
that the defendant at the time he made his special appearance in the 
justice court to which such case was transferred by change of venue 
made a motion to dismiss the action upon the ground that the court had 
no jurisdiction. Such a motion made, while appearing specially, con- 
stitutes a waiver of all irregularities and défects in the proceedings 
had, and amounts to and constitutes a general appearance. See Hart 
v. Tighe, 43 Neb. 348, 61 N. W. 635. 

For the reasons herein stated, there is no merit in the errors assigned 
which challenges the jurisdiction of* the court in this case. Justice 
of the Peace Sterland had complete jurisdiction to enter such judgment, 
and so also had the district court of Stark county. There is no error 
in this case, and the judgment was properly entered. The judgment 
of the District Court of Stark County is affirmed, with the costs of all 
courts, 


Rosinson, J. I concur in result. 


Christianson, J. (concurring specially). I concur in an affirmance 
of the judgment for the following reasons: 

It appears from the record that defendant’s objection to the jurisdic- 
tion of the justice was based solely on the ground “that no service has 
been made on the defendant herein.”” There is nothing to indicate what 
paper or process was referred to as not having been served. So far as the 
justice of the peace to whom the objection was presented is concerned, he 
would have been justified in believing that the defendant contended that 
no summons had been served upon him. Defendant admits, however, 
that summons was duly and regularly served, and that he applied for 
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and obtained the order for a change of venue. Clearly, the justice of the 
peace to whom the action was transferred had jurisdiction over the con- 
-troversy. (See 24 Cyc. 509 et seq.) No proof was made, by affidavit 
or otherwise, to sustain the contention of the defendant that notice of 
time of hearing had not been given to him. It seems self-evident that, 
upon the motion based on lack of service, the burden rested upon him to 
show that such notice had not been served. It is the service of the notice, 
and not the proof of service, which is the vital fact. 

It also appears that the alleged objection was in reality a motion for 
a dismissal, as the defendant therein “moves the court that the action 
herein be dimsissed, and that the defendant have his costs herein.”’ 

Clearly the defendant was not entitled to a dismissal of the action, 
since the court had jurisdiction of the subject-matter, and if no sufficient 
notice of the time and place of trial had been given, the court might issue 
a new notice and set the case for trial at some future time. If the de- 
fendant desired to stand upon the proposition that he had not received 
sufficient notice of the time and place of trial, he should have pointed 
this fact out clearly and with such particularity, that the court would 
have understood the point. The general rule seems to be that the filing 
of a motion to dismiss constitutes.a general appearance and is a waiver 
of defect in the service of process or notice. See Welch v. Ayres, 43 
Neb. 326, 61 N. W. 635; Everett v. Wilson, 34 Colo. 476, 83 Pac. 211; 
Nichols & S. Co. v. Baker, 13 Okla. 1, 73 Pac. 302. 


S. P. ELLIS v. E. B. NELSON, and E. B. Nelson doing Business 
as Nelson’s Independent Elevator. 


(162 N. W. 554.) 


Landlord — tenant — lease of farm—term of years —shares of grain — sale 
by tenant of his share — each year — purchaser of the grain — in due 
course — without notice — agency — question of — tenant was — for 
purpose of selling the grain — knowledge of landlord. 

1. Where one, the landlord, had leased his farm to another, the tenant, for 


Note.—On right of a landlord to a lien on the property of his tenant, see note in 
119 Am. St. Rep. 122. 
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a term of five years, wherein the landlord was to furnish all the seed and each 
to have half of the grain raised upon such premises, and the landlord had a 
lien on the tenant’s share of such grain by reason of a provision in the lease, 
and the landlord permits the tenant during each of said years to haul off and 
sell all of the tenant’s share of such grain and a part of the landlord’s share 
also, and the landlord during all of such time, until after the expiration of the 
lease, gives no notice to the person purchasing such grain from such tenant 
that the landlord claims a lien thereon, initiates no judicial proceedings of any 
kind or character to indicate his dissatisfaction with the action of the tenant, 
serves no notice on the purchaser, the elevator company, or person who in good 
faith and in the ordinary course of business purchases such grain and parts 
with value, that he is in any manner dissatisfied, and in no manner makes any 
complaint concerning the action of his tenant in the selling of such grain, but 
during all of such time remains silent, manifesting no dissatisfaction, and 
apparently acquiescing in the acts of his tenant, and the testimony concerning 
all such transactions and acts of the tenant is submitted to the jury,—held, 
that there was sufficient evidence of agency to submit the question of agency 
to the jury, and the jury having found that the tenant was the agent of the 
landlord for the purpose of selling and disposing of the grain, which he did sell 
and dispose of, it is conclusive, and will not be disturbed on appeal. 


Lease for term of years — landlord retaining title to crops — security for 
covenants — advances and indebtedness — mere lien — chattel mort- 
gage — nature of. 

2. Where a lease for a term of years contains a provision that the title and 
possession of all grains raised upon such premises during the term of such lease 
shall remain in the landlord until a division thereof, held that such a provision 
in the lease creates a lien in the nature of a chattel mortgage in favor of the 
landlord on the tenant’s share of the crop for the protection and security of 
advances and indebtedness, as provided by the laws under consideration. 


Opinion filed April 16, 1917. 


Appeal from the District Court of Barnes County, J. A. “a : 

Affirmed. 

Lee Combs and L. 8. B. Ritchie, for appellant. 

The mere fact that appellant, during some of the years covered by 
the lease, permitted his tenant to haul and deliver what might have 
been the tenant’s share of said grain to defendant, furnishes no proof 
that he had permission to receive pay therefor, nor does it protect de- 
fendant in making payment to the tenant. Endreson v. Larson, 101 
Minn. 417, 118 Am. St. Rep. 631, 112 N. W. 628. 
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It is well settled that under a farm contract embodying a share and 
share alike crop between landlord and tenant, which contract contains 
a provision retaining title to the entire crop until all advances and 
debts due from tenant to landlord are paid, and until an actual divi- 
sion of the crop is had, as obtains in this case, the tenant acquires no 
right or title or interest in the crop unless these conditions are actually 
performed. Angell v. Egger, 6 N. D. 391, 71 N. W. 547; Hawk v. 
Konouzki, 10 N. D. 37, 84 N. W. 563; Bidgood v. Monarch Elevator 
Co. 9 N. D. 627, 81 Am. St. Rep. 604, 84 N. W. 561; McFadden v. 
Thorpe Elevator Co. 18 N. D. 93, 118 N. W. 242. 

One who takes or buys property from a person who has no right to 
part with or sell it and exercises dominion over it, whether with or 
without knowledge of the owner’s rights, and even without any notice 
of such rights, is guilty of conversion. 38 Cyc, 224, note 2, and cases 
cited. 

Winterer & Ritchte, for respondent. 

The plaintiff's tenant was the agent of plaintiff in selling and deliver- 
ing the grain in question, and so acted with full knowledge of plaintiff, 
and without objection. 

The course of dealings by an agent, sanctioned by the principal, is . 
one of the recognized modes of proving the existence of an agency. 
Kent v. Addicks, 60 C. C. A. 660, 126 Fed. 112; Lytle v. Bank of 
Dothan, 121 Ala. 215, 26 So. 6; Union Gold Min. Co, v. Rocky Moun- 
tain Nat. Bank, 2 Colo. 565; Sun Mut. Ins. Co. v. Saginaw Barrel 
Co. 114 Ill. 99, 29 N. E. 477; Barnett v. Gluting, 3 Ind. App. 415, 
29 N. E. 154, 927; Continental Tobacco Co. v. Campbell, 25 Ky. L. 
Rep. 569, 76 S. W. 125; Trull v. True, 33 Me. 367; Hare v. Bailey, 
73 Minn. 409, 76 N. W. 213; Standley v. Clay, 68 Neb. 332, 94 N. 
W. 140; Norden v. Duke, 113 App. Div. 99, 99 N. Y. Supp. 30. 

Evidence of similar transactions, acted upon by the principal, is 
admissible as tending to show the extent of authority. White v. Ger- 
man Alliance Ins. Co. 48 C. C. A. 216, 103 Fed. 260; Thurber v. 
Anderson, 88 Ill. 167; McCormick Harvesting Mach. Co. v. Lambert, 
120 Iowa, 181, 94 N. W. 497; Forsyth v. Day, 46 Me. 176; Thomp- 
son v. Clay, 60 Mich. 627, 27 N. W. 699; Beattie v. Delaware, L. & 
W. R. Co. 90 N. Y. 643; Stevenson v. Hoy, 43 Pa. 191; Gallinger v. 
Lake Shore Traffic Co. 67 Wis. 529, 30 N. W. 790; Keegan vy. Rock, 
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128 Iowa, 39, 102 N. W. 805; Ruthven v. Clarke, 109 Towa, 25, 79 
N. W. 454; 31 Cyc. 1650. 

Giscumstantes tending to show the exercise of authority on the part 
of the agent, and recognition by the principal, are admissible, al- 
though they may have no direct connection with the issue tried. 31 
Cyc. 1663, and cases cited under foot note 67. 

Evidence of what plaintiff told his tenant to do, the acts of the 
tenant, the acquiescence of plaintiff with full knowledge, and the con- 
duct of the parties generally, all go to the question of agency, and are 
proper in such cases. Bank of Ukiah v. Mohr, 130 Cal. 268, 62 Pac. 
511; Union Paving & Contract Co. v. Mowry, 7 Cal. Unrep. 6, 70 
Pac. 81; Witcher v. Gibson, 15 Colo. App. 163, 61 Pac. 192; McCor- 
mick Harvesting Mach. Co. v. Lambert, 120 Iowa, 181, 94 N. W. 497; 
Allen v. Fuller, 182 Mass. 202, 65 N. E. 31; Ryerson v. Tourcotte, 
121 Mich. 78, 79 N. W. 933; Winter & A. Co. v. Atlantic Elevator 
Co. 88 Minn. 196, 92 N. W. 955; Starr v. Gregory Consol. Min. Co. 
6 Mont. 485, 138 Pac. 195; Creighton v. Finlayson, 46 Neb. 457, 64 
N. W. 1103; Day & F. Lumber Co. v. Bixby, 4 Neb. (Unof.) 154, 93 
N. W. 688; Grannis v. Hobby, 137 N. Y. 559, 33 N. E. 486; Lough 
v. Davis, 35 Wash. 449, 77 Pac. 732; Roche v. Pennington, 90 Wis. 
107, 62 N. W. 946; Cameron v. White, 74 Wis. 425, 5 L.R.A. 493, 
43 N. W. 155; Sariol v. James P. McDonald Co. 127 App. Div. 648, 
111 N. Y. Supp. 796. 

Where one acts as agent for another for a considerable time it is 
sufficient to show his authority. Neibles v. Minneapolis & St. L. R. 
Co. 87 Minn. 151, 33 N. W. 332. 


Graogz, J. This is an appeal from the judgment of the district court 
of Barnes county in favor of the defendant and respondent and against 
the plaintiff. 

The complaint in the case is one in conversion. The plaintiff in the 
case is the owner of a large tract of land which he had leased for a 
term of years to one Henry Swartz as tenant, who during the year 
1914 raised upon such land a large quantity of wheat, which was de- 
livered and hauled by said Swartz to E. B. Nelson, doing business at 
Oriska, North Dakota, as Nelson’s Independent Elevator. The amount 
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of wheat so delivered to such elevator was 3,315 bushels, according to 
the complaint of the plaintiff, title to which is claimed by the plaintiff. 

The complaint sets forth a demand of the plaintiff of the defendant 
for the value of such grain, which is alleged to be $4,640.50. The 
answer of the defendant, after denying certain paragraphs of the com- 
plaint, alleges the facts to be that for a period of five years prior to the 
13th day of November, 1915, commencing on the 13th day of Novem- 
ber, 1910, and continually during said period of five years, the said 
plaintiff herein, together with one Henry Swartz, were associated to- 
gether in the operation, conduct, and farming of a certain farm situated 
in Weimer township, Barnes county, North Dakota; said Henry Swartz 
had the sole and exclusive charge and conduct of the farming opera- 
tions conducted upon said farm by the said plaintiff and the said Henry 
Swartz, and did have sole and exclusive charge of the hauling and 
selling of all grains and produce sown, grown, harvested, raised, and 
produced upon said farm during the said period; that during each of 
the several farming years included in the said period, to wit, farming 
years 1911, 1912, 1913, 1914, and 1915, the said plaintiff herein did 
instruct the public warehousemen doing business in the village of 
Oriska, county of Barnes, and state of North Dakota, that the said 
Henry Swartz had sole and exclusive charge of the marketing and sell- 
ing of all grains raised and produced on said farm during said several 
years, and that during said several years and each of them, and with 
the full knowledge and consent and concurrence of the plaintiff herein, 
the said Henry Swartz did market the grains sown, grown, and pro- 
duced upon said farm, other than such as was necessary to be retained 
for seed, and did sell the same to the various warehousemen doing busi- 
ness at Oriska, Barnes county, North Dakota; and during the year 
1914 the said Henry Swartz did market the grains produced upon said 
premises in the year 1914, and did haul and sell the same to the above- 
named defendant in part, and the remainder of that part marketed was 
hauled and sold to the Acme Elevator Company, at Oriska, Barnes 
county, North Dakota; and further alleging that there were unsold 
and retained upon the farm about 1,200 bushels of wheat. That that 
part of the grain so delivered to the defendant was sold by Swartz with 
the knowledge and consent of the plaintiff, and that the remainder of 
said grain so hauled was sold by the plaintiff. Defendant further 
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alleges that he had no knowledge of the proportionate parts of said 
grains belonging to either the plaintiff or Swartz, and alleges that he 
had received notice from the plaintiff that the matter of marketing 
and selling of said grain was one in which he, the plaintiff, would not 
interfere, but was in the sole and exclusive charge of said Henry Swartz. 

The complaint then sets forth the number of gross and net bushels 
delivered to the defendant elevator, and the defendant further alleges 
that it was the custom and practice adopted by the said plaintiff and 
the said Henry Swartz in the matter of the conduct of the farming 
operations upon said farm during the farming years mentioned that 
said Henry Swartz was, upon the hauling of the grain, to sell a portion 
of said grain, and alleged that it was agreed between Swartz and the 
plaintiff that upon the sale of such grain the said Swartz was to account 
to the plaintiff for the proceeds. 

The defendant further alleges that he at no time received the said 
grain and converted the same to his own use, but on the contrary dis- 
posed of the same in the manner by custom established and both acts 
and words of the plaintiff herein consented to, and not otherwise. 

Defendant further alleges that prior to the time of the selling of 
said grain and the hauling thereof, a division of the grain had been 
had between Swartz and the plaintiff, each receiving his portion, and 
Swartz did not sell or receive payment for more than his share of said 
grain. | 

The defendant, further answering, alleges that the plaintiff herein 
had constituted the said Henry Swartz his agent during the period of 
five years immediately preceding this action; to wit, “Commencing on 
the 13th of November, 1910, for the purpose of marketing and selling 
said grain and receiving the purchase price therefor; and that in pur- 
suance of said agency, and not otherwise, the said Henry Swartz mar- 
keted and sold the grain, or a large portion thereof, and did receive 
payment therefor, under full authority conferred upon him by the 
plaintiff herein, for the purpose of accounting to the plaintiff for such’ 
proceeds; and that during all the time said Henry Swartz marketed 
the said grain, sold the same, and received payment therefor, the said 
plaintiff herein was fully aware of his action and acts, and had full 
and complete knowledge thereof, and did consent thereto, and concur 
therein, and did permit the said Henry Swartz to make division of 

36 N. D.—20. 
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said grain and sell the same and receive payment therefor; and that. 
during the year 1914 the said plaintiff at various times was present in 
the village of Oriska, county of Barnes, and state of North Dakota, 
at the time when the said grain was hauled and delivered to the defend- 
ant herein, and at the time the same was sold by said Swartz.” 

The defendant further alleges that the grain was hauled to his ele- 
vator in the due course of business, was purchased by him without 
notice of any claim on the part of the plaintiff, other than that the said 
plaintiff had an interest therein, but that the said Henry Swartz had 
full power and authority to deliver the same to this defendant, to sell 
the same, and to receive payment therefor; that if the said plaintiff 
had rescinded the authority of the said Swartz to sell said grain, he 
never at any time notified the defendant thereof, although he at all 
times had knowledge of the fact that the said Swartz was hauling the 
said grain to the defendant herein, and was selling the same to the de- 
fendant, and that the defendant was purchasing the same from the 
said Henry Swartz; that at the time the plaintiff last sold grain to the 
defendant, on the 2d day of February, 1915, the plaintiff well knew 
that all the grain that had been hauled into the said elevator from the 
said farm had been sold, and that he, the said plaintiff, had received 
payment for a portion thereof, and that the said plaintiff did not then, 
nor had he at any time prior thereto notified the defendant that the 
said Henry Swartz had no authority to sell grain, or that the authority 
which had been prior thereto conferred upon the said Henry Swartz 
had been rescinded, or that the defendant had improperly purchased 
any of the said grain from the said Henry Swartz, and that the said 
defendant had no knowledge that the transaction was not regular and 
in conformity to the practice, custom, and agreement established and 
entered into prior thereto, and had no knowledge that the said plain- 
tiff contended the situation to be otherwise or that the plaintiff claimed 
to be the sole owner of the said grain until on the 3d day of April, . 
1915. 

The facts in the case appear to be as follows: The plaintiff and 
appellant is the owner of a large farm consisting of eight quarter sec- 
tions of land in sections 21 and 22, Township 141, Range 56, Barnes 
county, North Dakota, which land lies about 6 miles north of Oriska, 
Barnes county, North Dakota. The land in question was leased by the 
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plaintiff to one Henry Swartz for five years, commencing in the latter 
part of November, 1910, under a written lease, being “exhibit A” of 
this case, by the terms of which said Swartz was to farm said lands 
upon shares; that is, for one half of all crops raised on said premises; 
the plaintiff to furnish the seed and pay half the thresh bill. The 
contract contained the provision retaining the title of all said grain 
raised upon said lands during each year of the life of the contract in 
the plaintiff until all the indebtedness due from said Swartz to said 
plaintiff, including advances and other debts, was fully paid, and until 
an actual division of the grain was made. That in the year 1914, 
under the terms of said written lease, Swartz operated such farm and 
raised thereon, among other grains, 3,315 bushels of wheat of the value 
of $1.40 per bushel, or $4,640.50. The defendant, under the name of 
Nelson’s Independent Elevator, operated a public elevator at Oriska, 
North Dakota, between the time of the threshing of said grain in the 
fall of 1913 to the 3d day of April, 1915, to which said Swartz hauled 
and delivered said wheat to said defendant, who received it in his 
elevator at Oriska, and paid said Swartz in full for the same. 

Whether the marketing of the grain in the year 1914 was with the 
consent, permission, and authority of plaintiff depends upon the dis- 
puted question of fact whether or not Swartz was the agent of Ellis. 

On the 3d day of April, 1915, plaintiff demanded from the said 
defendant, at his place of business in Oriska, the grain in question or 
its equivalent in money, but the defendant refused to turn over the 
grain or any part thereof, or the value thereof. 

Disposing of the clause in the contract where the title and possession 
to all grains raised upon said land are by the terms of said lease re- 
served to the landlord Ellis until a division thereof, and all advances 
of the landlord to the tenant paid, it is held that such a clause in the 
lease means that the landlord has a lien on the tenant’s share of said 
grain in the nature of a chattel mortgage lien until such advances are 
paid, unless Ellis, by his conduct, has waived such provision; that is, 
unless by his acts, language, and conduct prior to the time of the mar- 
keting of the wheat in question he has constituted Swartz his agent 
for the purpose of marketing the grains which were raised upon such 
farm during the lease, then Ellis would have a special ownership in 
Swartz’s half of said grain also. Following the decision in the Min- 
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neapolis Iron Store Company v. William Branum, this entire case 
turns upon the question of agency, and whether there was sufficient 
evidence of agency to submit to the jury. If there was such evidence 
concerning agency given at the trial of this case so that the minds of 
reasonable men considering such evidence might and could draw differ- 
ent conclusions therefrom, then there was sufficient evidence of agency _ 
to constitute a question of fact which should be submitted to the jury. 
It will be necessary to an intelligent comprehension of this question 
to set forth some of the evidence concerning the question of agency. 


Mr. Ellis, having been sworn as a witness in his own behalf, testi- 
fied as follows concerning the 1914 crop in question: 

Q. Had you at that time—did you at that time, at any time hereto- 
fore, authorize Mr. Swartz to haul that grain out as your agent, or 
upon your behalf, or to sell any of it? 

. No, sir. 

. Who hauled the wheat raised on these premises in 1911? 

Mr. Swartz and his hired man, I guess. 

So the grain was hauled that year by Mr. Swartz? 

Yes, sir. 

By whom was it sold? 

. A part of it was sold by him and part of it was sold by me. 

Who hauled the grain raised on these premises in 1912? 

Mr. Swartz. 

By whom was it sold ? 

. Well, some of it was sold by Mr. Swartz. 

. Some by you? 

. Most of it was sold by myself. 

. Is it not a fact, in the year 1912, you told the elevator man at 
Oriska, the matter of hauling and marketing that ‘een was a matter 
you left entirely to Mr. Swartz? 

A. I think Mr. Nelson asked where we were going to haul our wheat 
when we sold out at the farm. I told him I did not know, we were 
talking of shipping it. Did not make any difference to me which ele- 
vator I sold it to. 

Q. Did you say at that time that was a matter of decision of Mr. 
Swartz ? 
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A. I don’t know, but I told him it did not make any difference to 
me which elevator Mr. Swartz hauled my grain to me. 

Q. Did you have any talk with Mr. Nelson regarding the hauling 
and marketing of any grain during the fall of 1913 ? 

A. I remember I had some talk. Mr. Nelson asked me, as I said 
before, he asked me where I was going to haul my grain. I told him 
Mr. Swartz was hauling that grain and I left it to him as to where he 
hauled the grain to. Had nothing to say in 1913 or 1912, did not say 
either way I had conversation about it. 

Q. Who sold the grain hauled to Mr. Nelson’s elevator in the fall of 
the year 1913, that is the grain hauled to the elevator from these prem- 
ises ¢ 

A. I made the settlement. I was told Swartz sold some of the wheat. 
I went down there and Nelson paid me for what was in the elevator. 

Q. Gave you a statement ? 

A. Gave me a statement just as he did this other time. Gave me a 
statement of what was in the elevator. 

Q. Swartz sold some prior to that time ? 

A. Yes, sir. 

Q. When did you and Mr. Nelson first talk with — to the crop 
grown on the premises in 1914? 

A. About December 10th, 1914. 

Q. Is it not a fact, Mr. Ellis, it was agreed that he was to deliver this 
wheat and sell it and pay the thresh bill? 

A. No, sir. 

Q. The matter of handling of that grain was done this year just the 
same as 1t had been done in previous years, was it not? 

A. Yes, sir, just about. Hired men every year to haul my grain. 

Q. And how about his grain ? 

A. I did not hire men to haul his. 

Q. Was there anything said in 1914 to that effect ? 

A. No, sir, this was understood every year. I was to sell this grain, 
his share to pay my indebtedness, always had done so before. 

Q. As a matter of fact, the difference between you and Mr. Swartz. 
had always been the matter of his half of the grain had been hauled and: 
sold ? 7 
' A. Yes, sir, after the grain was hauled we made settlement. 
Q. And sold it ? 
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A. Yes, sir, sold it, and he was given credit. Had a book account and 
would go up and sell it and make settlement. 
. You selling the grain each fall ? 
. Not all of it, I did not. 
. He would sell part of it? 
. He would sell some, yes. 
. That was agreeable to you both, was it? 
. I do not know as it was agreeable, 
You did not instruct him not to? 
. I did not want to go to law about it. He paid me what he owed 
me; gave him no right to sell it. 
Q. You did not object to him selling it? 
A. Oh, probably not, if he did not sell too much. 


Nelson, being called as a witness in his own behalf, testified as fol- 
lows: 

Q. Did you have occasion to solicit the purchase, or buy any grain 
from that farm during the several years of Mr. Swartz’s occupation % 

A. Yes, sir. 

Q. From whom did you solicit that 

A. From Mr. Ellis, : 

Q. The plaintiff in this action ? 

A. Yes, sir. 

Q. You may state to the court and jury what Mr. Ellis informed you 
at the time of that solicitation. Where and when was this solicitation 
had ? 

A. I do not recall the dates I have solicited from Mr. Ellis. He told 
me he left that entirely with Mr. Swartz. Wherever he wanted to haul 
the grain he could do so. 

Q. You solicited the hauling or the buying? 

A. The buying. 

Q. He said he left that entirely with Mr. Swartz? 

A. ‘Yes, sir. 

Q. Did you during the year of 1911, the first year of this farm con- 
tract, purchase the crops raised, buy the crops raised, on these premises 
from either Mr. Swartz or Mr. Ellis ? 

A. Yes, sir. 
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Q. Of whom did you buy it? 

A. Mr. Swartz. 

Q. From whom did you buy the grain, if any? 

A. From Mr, Swartz. 

Q. Did you pay Mr. Ellis for any of the grain ¢ 

A. No, sir. 

Q. Did you have any conversation the next year with these parties 
or with Mr. Ellis in regard to the purchase of the grain there the year 
1912? 

A. I don’t remember. I have solicited several times. You mean—I 
don’t remember that year. 

Q. You solicited grain several times? . 

A. Yes, sir. Every time I solicited the same answer would come 
forth. He left that entirely with Mr. Swartz. 

Q. So, you then solicited from Mr. Swartz? 

A. Yes, sir. 


The witness Joseph Josski testified that he had a conversation with 
Mr. Ellis at Valley City, in Ellis’s office about the 4th day of March, 
1915. The witness Josski was asked the following questions, and gave 
the following answers: 

Q. Was anything said about who would have the right to haul and 
sell the wheat grown there that year? Well, did Mr. Ellis tell you at the 
time you talked to him in his office at Valley City, March 4th, 1915? 

A. Yea. | 

Q. As to whether or not he said anything to Swartz as to whether he 
should sell the grain on the farm that year? 

A. Was here, Mr. Ellis told me like that. Let him do what he wants, 
like that. Sold the wheat and took the money. Let him, and he do dirty 
work like that. 


The testimony of this witness is denied by Mr. Ellis on rebuttal. 

This is about all of the testimony that goes to the question of agency. 

From the testimony of Nelson it appears that he bought all of the 1911 
crop and paid Swartz for it, and that he bought some of both the 1912 
and 1913 crops and paid Swartz for it. 


Ellis also testifies in answer.to the following questions: 
Q. You did not object to him selling it? 
A. Oh, probably not, if he did not sell too much. 
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He testifies also that he, Ellis, did not sell all the grain, and that 
Swartz would sell some. It seems from the testimony that Ellis never 
made any dissent from what Swartz had done in regard to selling some 
of the grain during 1911, 1912, and 1913. He had made no demand for 
any of the grain sold during these years by Swartz, and had brought no 
action to recover it, had served no notice upon any of the elevators to 
which it was sold for them not to pay Swartz, and in fact had taken no 
steps to show that the action of Swartz was not perfectly agreeable to 
him. He did not tell Nelson or any other elevator man not to buy such 
grain. On November 25th it appears from the testimony of Nelson that 
Ellis was down to Nelson’s elevator, and that at that time he asked Nel- 
son if Swartz was hauling grain to the elevator, and Nelson told him that 
he was; and that at such time Ellis did not say anything concerning 
whether Nelson should pay for it. That nothing was said at such time 
about Swartz selling the grain, although Ellis had asked at such time if 
Swartz was hauling the grain. It appears that another conversation was 
had along the same line on the 29th of September; and, according to 
the testimony of Nelson, Ellis was at the elevator on the 4th and 5th of 
November, when talks were had about the hauling of the grain. And 
also that Ellis came down on the 20th of December and sold some of the 
grain, and Nelson testifies that Ellis had never before that sold any of 
the grain himself. 


. Had he ever sold any of the grain to you before that, himself ? 
. Not during the term of this lease. 

. That is during 1912, 1911, 1913, and 1914? 

. No, sir. 

. This was the first grain Mr. Ellis has sold to you? 

. Yes, sir. 


rFOPOPO 


It would appear that during all of these different years Ellis had 
knowledge that Swartz was selling the grain upon which he had a lien 
under the clause of his contract. One of the rules laid down in Mechem 
on Agency, vol. 1, § 457, is as follows: ‘The rule as to what amounts to 
ratification of an unauthorized act is elementary and may be sufficiently 
stated thus: Where a person assumes in good faith to act as agent for 
another in any given transaction, but acts without authority, whether the 
relation of principal and agent does or does not exist between them, the 
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person in whose behalf the act was done upon being fully informed there- 
of must within a reasonable time disaffirm such act, at least in cases 
where his silence might operate to the prejudice of innocent parties, or 
he will be held to have ratified such unauthorized act.’’ Mobile & M. R. 
Co. v. Jay, 65 Ala. 113. | 

Again, it was said: “We suppose acquiescence or tacit assent to mean 
the neglect to promptly and actively condemn the unauthorized act and 
to seek judicial redress after the knowledge of the committal of it, where- 
by innocent third parties may have been led to put themselves in a posi- 
tion from which they cannot be taken without loss. It is the doctrine of 
equitable estoppel.” Kent v. Quicksilver Min. Co. 78 N. Y. 187, 4 
Mor. Min. Rep. 47. 

It would seem in this case that the plaintiff has tacitly acquiesced in 
the acts and conduct of his tenant Swartz; that he has kept silent when 
he should have spoken; that by his silence he tacitly approved the con- 
duct of Swartz when he should have openly disaffirmed it; that his con- 
duct has been inconsistent with disapproval. 

We realize that there are two sides to this question, and if we were to 
consider that at the time the act was done the third party knew he was 
dealing with a special agent and took no steps to ascertain whether or 
not the proposed act was within the authority of the special agent, does 
the principal owe such third party who parted with the value a greater 
protection than the third party owes to himself? He states that at the 
time the act was done the third party knew that it was at least doubtful 
whether the act was within the authority. Does that fact impose any 
duty upon him to ascertain the extent of the authority? Can he assume 
that in all probability the principal would ratify the act? But in the 
case under consideration all the evidence of agency was submitted to the 
jury, and there was some evidence tending to establish the agency. The 
testimony is conflicting, and is such that men of reasonable minds could 
draw different conclusions therefrom, and hence would seem to be a 
proper question for the jury. The jury having passed upon all these 
questions of fact concerning agency, and all questions of fact in this 
case, their conclusion is binding and conclusive upon this court. 

The assignments of error Nos. 1, 2, 3, 4, 5, and 6 relate to the admis- 
sion or exclusion of evidence concerning agency, and there was no error 
in the court’s ruling therein. 
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Errors Nos. 7, 8, and 9 relate to the court’s instructions, and we find 
no error therein. 

As to assignment of error No. 10, the evidence is sufficient to sustain 
the verdict. 

As to error No. 11, the verdict is not against the law in the case. 

It is further held that if defendant herein had authority to buy any 
wheat from Swartz, he was authorized under the circumstances to buy 
all that he did buy. If Ellis, by his silence, tacitly ratified the acts of 
Swartz in selling such grain, such ratification extended to all the grain 
which Swartz sold the defendant, which would include the 300 bushels 
of wheat which the plaintiff claims Swartz sold over and above his half 
of the grain. If, as the jury have found, Swartz was the agent of Ellis 
for the purpose of selling this grain, then the selling of such grain by 
Swartz, the agent, would operate as a waiver of any lien which Ellis had 
upon Swartz’s share of such grain, Ellis having knowledge of the sale 
of such grain during each of the years of such lease, and having re- 
mained silent as to the sale of such grain by Swartz, and having made 
no demand except the one made prior to the bringing of this action, nor 
taken any judicial proceedings, nor made any disaffirmance of Swartz’s 
authority, nor manifestations of dissent therefrom. 

There too was evidence from which the jury might find an ostensible 
agency. Swartz had sold the grain from the farm in the past and with 
the consent and acquiescence of the owner of the land,—at least there was 
evidence to this effect. The practice had gone on from year to year. 
No notice of any change in the relationship of the parties or in the au- 
thority of Swartz was given to the elevator company. The elevator 
company had the right to infer that the same authority existed in Swartz 
as had existed in the past. This, of course, was a matter for the jury to 
pass upon, but there was evidence from which they could make these 
findings. 

The judgment appealed from is in all things affirmed with costs, 
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FRANK KEITH v. FIRST NATIONAL BANK OF NEW ENG- 
LAND, NORTH DAKOTA, a Corporation. 


(162 N. W. 691.) 


Escrow — persons receiving same — duties and Liabilities — written instruc- 
tions — delivery of — concerning — person to whom delivery to be made 
-— delivery to other person — damages — action for. 

1. Where one delivers certain title deeds and papers in escrow to a bank, 
and at the time of the delivery of such papers to such bank also delivers to 
such bank an instrument containing written positive and definite instructions 
concerning the delivery of such papers to another, the purchaser, and con- 
taining the terms, specifying the time and conditions to be strictly observed 
by such bank in such delivery of such papers, and specifying the exact amount 
of money to be received by the bank when it delivers such papers in pursuance 
of such written directions and instruction, and such escrow, the bank, delivers 
such papers to another in violation of such written and definite instructions, 
and fails to receive or turn over the amount of money as specified in the writ- 
ten instructions, such bank is liable for damages for the full amount of money 
specified in such written instructions. 


Remedies — election of — escrow to bank — instructions — written — positive 
and clear — delivery to wrong person — damages — action for. 

2. Where one delivers certain title deeds in escrow to a bank, and, at the 
time of delivery of such title deeds and papers to such bank, also delivers to 
such bank an instrument setting forth and containing written positive and 
definite instructions and directions concerning the delivery of such title deeds 
and papers to another, the purchaser, and which contains the terms specified, 
the time and condition to be strictly observed by the depositary in making such 
delivery of such title deeds and papers, and which specifies the exact amount 


Note.—An examination of the L.R.A. annotation to the case of Thornhill v. Olson, 
31 N. D. 81, L.R.A.1916A, 493, 153 N. W. 442, which is discussed in the opinion 
above, on the necessity of strict compliance with the conditions of an escrow agree- 
ment, will show that there are very few cases that decide whether a strict com- 
pliance with such conditions is necessary, or whether a substantial compliance is 
‘sufficient; but those that do hold that the grantee in an instrument delivered in 
escrow is entitled to a delivery by the depositary to himself only upon a strict com- 
pliance by him with the terms of the escrow agreement. There seems to be no dis- 
cussion therein of the liability of the depositary in case he does not comply with 
such conditions. 

On escrows, generally, see extensive note in 130 Am. St. Rep. page 940 of which 
discusses the question of delivery by depositary. 
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of money to be reecived by such bank when it delivers such title deeds and 
papers in pursuance of such written direction and instructions, and such bank 
delivers such title deeds and papers to another in violation of such written and 
definite instructions, and fails to receive or turn over the amount of money 
as specified in the written directions and instructions, the owner of such title 
deeds and papers has an election of one of two remedies: he may maintain an 
action for the recovery of the lands, subject only to the rights of innocent 
purchasers for value without notice, or he may maintain an action for dam- 
ages for the amount of money specified in the escrow papers, which money the 
bank failed to receive or turn over, and which escrow agreement was violated by 
the bank. 


Bank — officers of — directors — performing bank work — acting as cashier 
-— customers — dealing with — reliance upon — bank legally bound. 

3. Where the officer of a bank, who is vice president and one of the directors 
thereof, and performs such duties, and, in addition to the performance of his 
regular duties as vice president and director of such bank, also at times assumes: 
to perform and execute the duties of cashier of such bank, by waiting upon 
and serving the patrons and customers of such bank, and performs other serv- 
ices in and about the business of such bank to customers thereof, the public, 
or persons dealing with or patronizing such bank, have a right to assume that 
such officer is acting with authority, and have a right to rely upon such assump- 
tion, and the bank is legally bound by the acts of such officer “when so acting” 
to the public and patrons, customers, and those dealing with such bank. | 


‘ Opinion filed April 16, 1917. 

Appeal from the District Court of Hettinger County, W. C. Craw- 
ford, J. 

Affirmed. 3 

Chas. Simon and Thos. H. Pugh, for appellant. 

An officer of a bank has a right to transact his own business at the 
bank of which he is an officer, and in such a transaction his interest is 
adverse to the bank, and he represents himself, and not the bank. 3 R. 
C. L. 478, and cases cited; Burrill v. Whitcomb, 100 Me. 286, 1 L.R.A. 
(N. S.) 451, 109 Am. St. Rep. 499, 61 Atl. 678, and cases cited. 

The cashier of a bank is its chief officer, the executive of the bank, the 
business officer or head of the bank. He does not regulate it nor con- 
trol it. Morse Bkg. 4th ed. § 152; 3 R.C. L. 444; 3 Enc. U.S. Sup. Ct. 
Rep. 89, and cases cited; United States v. City Bank, 21 How. 356, 16 
L. ed. 130; First Nat. Bank v. Michigan City Bank, 8 N. D. 608, 80 
N. W. 766. 
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The mere fact of any person, even the depositary himself, surrepti- 
tivusly or fraudulently recording the deed or getting it recorded, does 
not give it any efficiency, and the cloud on the grantor’s title thereby 
created will be canceled by a court of equity. 10 R. C. L. 636; 16 Cyc. 
578; 11 Am. & Eng. Enc, Law, 348; Wilkins v. Somerville, 80 Vt. 48, 
11 L.R.A.(N.S.) 1183, 130 Am. St. Rep. 943, 66 Atl. 893; Calhoun 
County v. American Emigrant Co. 93 U. S. 124, 127, 23 L. ed. 826, 
827; Young v. Clarendon Twp. 132 U. S. 340, 33 L. ed. 356, 10 Sup. 
Ct. Rep. 107; Felix v. Patrick, 145 U. S. 317, 329, 36 L. ed. 719, 725, 
12 Sup. Ct. Rep. 862; Schmidt v. Musson, 20 S. D. 389, 107 N. W. 
367; Thornhill v. Olson, 31 N. D. 81, L.R.A.1916A, 493, 153 N. W. 
442. 

The rule is that upon the delivery of an escrow without performance 
of the conditions upon which it was to be performed, even a subsequent 
purchaser without notice and for a valuable consideration acquires no 
title and will not be protected. 11 Am. & Eng. Enc. Law, 2d ed. 350; 
10 R. C. L. 636; 16 Cyc. 581; 1 Devlin, Rea] Estate 3d ed. § 322; 
Tiffany, Real Prop. § 406, pp. 932, 933 ; Wood v. French, 39 Okla. 685, 
136 Pac. 734; Guthrie v. Field, 85 Kan. 58, 37 L.R.A.(N.S.) 326, 116 
Pac. 218; Osby v. Reynolds, 260 Ill. 576, 103 N. E. 556, Ann. Cas. 
1914D, 390; Dixon v. Bristol Sav. Bank, 102 Ga. 461, 66 Am. St. Rep. 
193, 31S. E. 96; Wilkins v. Somerville, 130 Am. St. Rep. 943, note. 

Plaintiff could not elect to ratify the wrongful delivery of the papers 
after learning of the misdelivery and hold the bank for the amount which 
should have been paid, but which was not paid, leaving the bank, plain- | 
tiff’s agent, without a remedy. 10 R. C. L. 638; Wilkins v. Somerville, 
130 Am. St. Rep. 972, note; Eichlor v. Holroyd, 15 Ill. App. 657. 

C. 8. Shtippy, for respondent. 

“A person dealing with officers of a bank without notice of limitation 
of their powers may presume, and assume without inquiry, that they 
have the right to do such acts as those officers usually and customarily do 
and perform.” 7 C.J. p. 783, § 647; Banks & Banking. 

The want of authority of an agent of a corporation, to constitute a de- 
fense, must be pleaded. Wachsmith v. Merchants’ Nat. Bank, 96 Mich. 
426, 21 L.R.A. 278, 56 N. W. 9. 

The defense of ultra vires is special, and is not available under a gen- - 
eral denial. It must be specifically pleaded and proved. 10 Cyc. 1156; 
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Citizens State Bank v. Pence, 59 Neb. 579, 81 N. W. 623; Thomas 
Gordon Malting Co. v. Bartels Brewing Co. 206 N. Y. 528, 100 N. E. 
457, 461; Royal Fraternal Union v. Crosier, 70 Kan. 85, 78 Pac. 162. 

The law presumes that a thing delivered by one person to another 
was due to the latter. This presumption was not overcome. Comp. 
Laws 1913, § 7936, subd. 8. 

‘“‘As a depositary is bound by the terms of the deposit, and charged 
with the duties voluntarily assumed by him, the rule is that liability 
attaches to him if he improperly parts with the deposit.” 10 R. C. L. 
634; Wilkins v. Somerville, 130 Am. St. Rep. 949, note; Citizens Nat. 
Bank v. Davisson, 229 U. 8. 212, 57 L. ed. 1153, 33 Sup. Ct. Rep. 625, 
Ann, Cas. 1915A, 272. 

‘“‘A depositary who violates the terms of the escrow contract is liable 
in damages for the loss suffered thereby.” 16 Cyc. 576; Triggs v. 
Jones, 46 Minn, 277, 48 N. W. 11138. 

A defendant is not at liberty to raise or open an issue he has closed 
by admissions in his answer. Myrick v. Bill, 3 Dak. 284, 17 N. W. 
268; McLaughlin v. Alexander, 2 S. D. 226, 49 N. W. 99; Kirby v. 
Scanlan, 8 S. D. 623, 67 N. W. 828. 

Issues not before the lower court, either by pleading or proof, and not 
relied upon, cannot for the first time be urged in the supreme court. 

The theory upon which the case was tried must be followed in the 
appellate court. McLain v. Nurnberg, 16 N. D. 144, 112 N. W. 2438; 
Buchanan y. Minneapolis Threshing Mach. Co. 17 N. D. 8438, 116 N. 
W. 335. 

It is the rule that an estoppel, to be available to a party, must be 
pleaded when the party has an opportunity to do so. McQueen v. Bank 
of Edgemont, 20 S. D. 378, 107 N. W. 208, and numerous authorities ; 
Cloud v. Malvin, 108 Iowa, 52, 45 L.R.A. 209, 212, 75 N. W. 645, 78 
N. W. 791; Brown v. Iowa L. of H. 107 Iowa, 439, 78 N. W. 73; Union 
State Bank v. Hutton, 1 Neb. (Unof.) 795, 95 N. W. 1061; Newhall v. 
Hatch, 134 Cal. 269, 55 L.R.A. 673, 66 Pac. 266; Wisconsin Farm 
Land Co. v. Bullard, 119 Wis. 320, 96 N. W. 833; Smith v. Cleaver, 25 
S. D. 351, 126 N. W. 589. | 

The acts of the officials of the bank are the acts of the bank itself, when 
such officials are acting in and about the bank and the usual and custom- 
ary work of the bank. People’s Bank v. Manufacturers’ Nat. Bank, 101 
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U. S. 181, 25 L. ed. 907; Thomas v. City Nat. Bank, 40 Neb. 501, 24 
L.R.A. 268, 58 N. W. 943; Minnesota Mut. L. Ins. Co. v. Tagus State 
Bank, 34 N. D. 566, L.R.A.1917A, 519, 158 N. W. 1063; U.S. Rev. 
Stat. § 5168, Comp. Stat. 1916, § 9702. 


Grace, J. This case is an appeal from a judgment of the district 
court of Hettinger county, and an appeal from an order of the said court 
denying the motion of the defendant notwithstanding the verdict, or, in 
the alternative, a new trial. 

The plaintiff, in his complaint, in substance, states that defendant is 
a banking corporation under the laws of the United States of America. 
That the plaintiff deposited with defendant an assignment of contract 
for the purchase of the southwest quarter of section 23, in Township 135, 
north of Range 97, at the same time deposited a warranty deed for said 
land, both to be delivered by said defendant to W. T. Loomis upon the. 
payment to said defendant by W. T. Loomis of one thousand nine hun- 
dred twenty-four and 5%oo dollars ($1,924.59), for the account and 
credit of the plaintiff, on or before sixty (60) days from March 27th, 
1911. That said deposit was accompanied with a letter of instructions. 
in words and figures as follows: 


New England, N. Dak., Mar. 27th, 1911. 
The First National Bank, 

New England, N. Dak. 

I herewith deposit with you assignment contract for the purchase of 
8. W. + 23-135-97, also warranty deed for the same land, all to be de- 
livered to W. T. Loomis on payment of nineteen hundred twenty-four 
and fifty-nine one-hundredths dollars in your hands for my account and 
credit on or before sixty days from date. Cash received to-day $40, 
leaving balance of $1,884.59. 

Frank Keith. 


That defendant, within said period of sixty days, turned over and de- 
livered to said W. T. Loomis the assignment of contract and warranty 
deed of said premises; that defendant failed, neglected, and refused, and 
still fails, neglects, and refuses, to pay this plaintiff the sum of $1,884.- 
59, or to place the same to plaintiff’s account and credit, or any part. 
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thereof, though demanded, and claims damages in the sum of one thous- 
and eight hundred eighty-four and °%oo0 ($1,884.59). 

The defendant answering interposes a general denial, and on informa- 
tion and belief alleges that on the 1st day of January 1910,.W. T. Loo- 
iis was the owner of said land and sold the same to plaintiff under con- 
iract for deed, payable in instalments and subject to prior indebtedness 
owed by Loomis and a then lien against the said land ; and further alleges 
that it was agreed between W. T. Loomis and the plaintiff that W. T. 
Loomis should offer said land for sale to Mary Carlon, with whom 
Loomis was then in communication. It is further alleged by the defend- 
ant that it was agreed between Loomis, plaintiff, and one H. B. Baillet, 
in order to complete the sale of said land to said Carlon, or to such per- 
son as Loomis might be able to make sale to, and in order that such sale 
might be more readily consummated during the absence of plaintiff, 
assignment of the contract held by plaintiff together with the warranty 
deed from plaintiff to Loomis should be left with Baillet, who was act- 
ing in conjunction with Loomis in the sale of said land, and defendant 
further alleges that it was there agreed that in event Loomis should deem 
it necessary to place said documents of record in the office of the register 
of deeds in the county of Hettinger, in order to show merchantable title 
to said land any time, that the said Baillet should deliver the said docu- 
ments to Loomis for such purpose, or himself have the same recorded. 
That Loomis and Baillet deemed it necessary, in order to show a mer- 
chantable title to said land in said Loomis for the purpose of sale, that 
said document should be placed of record, and they thereupon did have 
the same recorded in the office of the register of deeds for Hettinger 
county. Defendant further alleges that he had no custody or control 
of said documents nor any knowledge relative thereto, that said docu- 
ments were always in the possession and under the control of H. D. Bail- 
let and W. T. Loomis; that the transaction regarding the sale of said 
land to Mary Carlon was conducted by Loomis and Baillet in behalf 
of the plaintiff, and without knowledge of defendant, and for the bene- 
fit and profit of plaintiff and said Loomis and Baillet. Defendant 
further alleges that if the documents were placed with the defendant in 
the manner alleged by plaintiff, that such deposit was immediately re- 
leased by directions of the plaintiff, then and there given contemporane- 
ously with such deposit, that the same should be delivered to W. T. 
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Loomis when he should request, and that the same were delivered to 
Loomis upon his request and demand and according to directions afore- 
said. 

The facts in the case appear to be as follows: That on March 27th, 
1911, the plaintiff delivered the assignment of contract then held by 
him for the purchase of the southwest quarter of section 23, township 
135, north of range 97, and also a warranty deed to the same premises 
to the First National Bank of New England, North Dakota, and also at 
the same time delivered to the bank a certain written instruction with 
reference to the delivery of said assignment of contract and warranty 
deed, which is “exhibit A” in the case. That the contract and deed were 
to be delivered to W. T. Loomis on the payment of one thousand nine 
hundred twenty-four and 5%o9 dollars ($1,924.59) to the defendant for 
plaintiff within sixty (60) days from March 27th, 1911; that at the 
same time Loomis has paid $40 by a check to the plaintiff upon the pur- 
chase price of the plaintiff’s equity in the said land, leaving a balance of 
$1,884.59 yet to be paid by Loomis to plaintiff. It is also a fact that 
during all the time of the transactions in this case, H. D. Baillet was the 
vice president of said First National Bank of New England, North 
Dakota, and one of the directors thereof, and performed part of the 
work in said bank, at times waited on the customers and otherwise took 
part in the business transactions in the bank. It is a further fact that 
the assignment of contract and warranty deed were kept by the defend- 
ant, after receiving them, for some months, and were delivered to said 
Loomis by the defendant by its vice president, Baillet. It is a further 
fact that defendant was in the habit of receiving papers in escrow and 
kept a file in his bank for papers left in escrow, and acted in similar ca- 
pacity upon other occasions, and generally received papers from its cus- 
tomers in the course of its business. 

We are now going to examine specifications of error assigned by the 
appellant. We have examined the same with considerable care and 
have scrutinized each assigned error for the purpose of determining 
whether the matters assigned as errors are really and truly reversible 
errors. The first error assigned is the overruling by the court of the ob- 
jection of counsel for the defendant to the offer of plaintiff’s counsel re- 
lating to the offer of plaintiff in evidence of deposition of testimony of 
one H. D. Baillet for the purpose of showing Baillet’s relation with the 

36 N. D.—21. | 
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First National Bank at the time of the alleged transactions. The objec- 
tion of the counsel for the defendant to the introduction of such testi- 
mony was that it was incompetent, irrelevant, and immaterial; that the 
transaction was not within the scope or powers of a national bank; that 
the contract sued upon is ultra vires; that there were no allegations set 
forth in the complaint that there was any consideration to the bank for 
the deed or on account of the contract, and no delivery by the bank, as al- 
leged, and no transfer of the title to the land in question is alleged or 
could be made under the allegation of the complaint. We think that 
the court rightly overruled all such objections made to the introduction 
of such deposition made by the counsel for the defendant. Such testi- 
mony was competent to prove Baillet was an officer of the bank, his 
official connection therewith, his interest as a stockholder and part own- 
er of such bank, that he performed duties in and about the conduct of 
said bank, 

It is unnecessary to allege in the complaint that the transaction sued 
upon was within the scope and powers of a national bank; that was 
purely a matter of defense to be proved by competent testimony. Such 
contract was not ultra vires, as it was a common incident to the duties 
usually assumed and performed by such bank, and of all banks, and the 
testimony shows that this defendant was in the habit, and it was its 
custom to perform such duties. It was not necessary to allege any de- 
livery by the bank, or transfer of any title to this land, the plaintiff hav- 
ing a perfect remedy without any such allegation in the complaint. All 
such objections by the counsel for the defendant were properly overruled 
by the court. 

It was not error for the court to overrule objections of defendant’s 
counsel to the testimony referred to in defendant’s second assignment of 
error, for the reason that such testimony was competent to show delivery 
of a contract and deed to Baillet, he being an officer of the bank, and for 
the further purpose of showing what became of the papers, also to show 
such papers to have been recorded. 

The court did not err in overruling the objection of defendant’s 
counsel to the offer of plaintiff’s counsel to read to the jury a portion of 
the cross-examination of Mr. Baillet, on page 14, and the first two ques- 
tions on page 15 of such deposition, as such testimony refers to the con- 
tract and the assignment thereof, and the drawing of “exhibit A” by the 
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witness, and shows further that “exhibit A,” being the written direction 
of the plaintiff to the bank, was in duplicate, and a duplicate copy there- 
of was left with the witness Baillet, as an officer of the bank, at the time 
of leaving of the assignment and deed by Keith, and is exceedingly ma- 
terial testimony. 


Referring to assignment No. 4, we state that the court did not err in 
sustaining the objection of plaintiff’s counsel to the question asked 
Kjelson, being as follows: 

Q. And these transactions that Mr. Baillet carried on in the manner 
you have already stated, the bank received no benefit from ? 

By Mr. Shippy: Objected to as irrelevant and immaterial. 

By the Court: Objection sustained. 


It is wholly immaterial as far as the merit of this case is concerned 
whether the bank received benefits or not from any transactions of Mr. 
Baillet. In assignment of error No. 5, each of the court’s rulings there- 
in were proper. The court overruled the objection of the attorney for 
plaintiff to the question, “What did Loomis say in Keith’s presence 
then ?”” which was a proper ruling, and the court sustained an objection 
of plaintiff’s counsel to the following question, “What did Keith, if 
anything, say to you in regard to this land in presence of Loomis at that 
time and place?” and the objection was made that it was wholly contra- 
dictory of the terms of the agreement of written instructions left with 
the defendant bank, to vary the entire terms thereof,—in other words 
to vary the terms of “exhibit A.” Such objection was properly sus- 
tained upon this and the other grounds set forth in such objections. 

The court did not err in denying defendant’s motion for a directed 
verdict in favor of the defendant, for the reason which we have already 
suggested in discussing defendant’s assignments of error, and for the 
further reason, that it appears from the admission in defendant’s 
answer that the contract and deed in question were placed of record in 
Hettinger county, North Dakota, and that therefore plaintiff was dec- 
vested of whatever title he had. So far as the records were concerned, 
it 18 shown to all the world by placing the assignment of contract and 
deed of record. That the plaintiff had been devested of all his interest 
and the records show Loomis to be the record owner of said land. 

The instructions in paragraphs 7 and 8, complained of by the de 
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fendant, have been examined, and are held to be absolutely proper in- 
structions, and in no manner prejudicial to it, and contain a true and 
correct statement of the law. 

Considering plaintiff’s specifications, wherein the evidence is al- 
leged to be insufficient to support the verdict in this case, all the matters 
therein have been thoroughly considered, and we hold that the evidence 
materially supports the verdict, and we further state that the motion of 
defendant, notwithstanding the verdict, was properly denied. 

We will now analyze the legal propositions involved in this case. We 
will first state that no estoppel against plaintiff has been pleaded by de- 
fendant in this case, and it is the general rule of pleading, where estop- 
pel is relied upon, it must be pleaded, but in this case even if it were 
pleaded, it would avail defendant nothing, as the plaintiff has not in 
any manner conducted himself as to be estopped in maintaining this 
action against the defendant. 

The plaintiff delivered his assignment of contract and warranty deed 
of certain lands to the defendant, to be by defendant delivered to Loomis 
upon Loomis paying defendant for plaintiff’s credit the balance of the 
purchase price, which was $1,884.59, $40 of the purchase price having 
already been paid by Loomis to plaintiff. At the same time said as- 
signment and deed were so delivered by the plaintiff to the defendant, 
plaintiff also delivered to the defendant “exhibit A,” or a duplicate 
thereof, which “exhibit A” contained specific, unequivocal, and ab- 
solute instructions from plaintiff to the defendant as to the time, the 
manner, and the conditions upon which defendant should deliver the 
assignment of contract and deed to Loomis. 

If, after receiving such assignment of contract and deed and written 
instruction as were contained in “exhibit A,” the defendant, in direct 
contravention to the positive and definite instructions of “exhibit A,” 
wrongfully or otherwise, delivered such papers to Loomis, the plain- 
tiff herein could proceed in one of two ways; namely, he could, if he had 
chosen to do so, brought an action against Loomis or any other person 
claiming such land, on the assumption that the delivery by the defendant 
to Loomis, whether wrongful or otherwise, conveyed no title; or, in- 
stead of proceeding in this manner, the plaintiff could have maintained 
an action against the defendant in damages for the agreed balance of 
the purchase price of said land; said action for damages being based 
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upon its total disregard and violation of the positive and definite in- 
structions from plaintiff to defendant, as contained in “exhibit A.” 
See Triggs v. Jones, 46 Minn. 277, 48 N. W. 1113. 

The plaintiff in this case has chosen the latter remedy, which he 
might properly do. In the case of Thornhill v. Olson, cited by appel- 
lant as decisive of this case (31 N. D. 81, L.R.A.1916A, 493, 153 N. 
W. 442), the plaintiff chose to proceed according to the first remedy 
mentioned herein, and having done so, we are inclined to think ex- 
hausted his remedy, and also in this case the depositary delivered the 
papers in escrow to Thornhill, no doubt at Thornhill’s request, and 
Thornhill could not then very well have a cause of action against the 
bank for doing what Thornhill had requested the bank to do, and fur- 
ther, in that case, the action was not brought against the depositary. 
We can agree with the principles of law laid down in the Thornhill v. 
Olson Case, but in that case if Havlicheck and wife had delivered the 
papers to the bank in escrow and the bank wrongfully or otherwise de- 
livered the papers to other persons in violation of the positive instruc- 
tions of Havlicheck and wife, they could have proceeded in an action 
of damages against the bank, or have proceeded in an action against the 
persons who got title to the land by such wrongful delivery of such pa- 
pers, on the theory that no such title passed by such delivery. We 
think, however, that this latter procedure could only be successfully 
maintained where the land had not passed into the hands of innocent 
purchasers for value without notice. 

It 18 not intended that the plaintiff in such case as the one at bar be 
required to maintain and endure possibly long and expensive litigation 
to try and recover his title wrongfully or otherwise devested, or appar- 
ently, at least, devested, from him by the defendant’s wrongful violation 
of the positive, definite, and written instructions given it by the plaintiff. 
Plaintiff in this case had been devested of his title, and the same, as 
the pleading shows, has passed to Loomis, and there is nothing to show 
but what the title to said land is now held by some innocent purchaser 
for value without notice. Neither does the defendant bring its books 
into court to show whether or not defendant did or did not receive the 
money from Loomis, which Loomis agreed to pay, that is $1,884.59. It 
seems idle for defendant to put its cashier on the stand to testify without 
- producing the books of the defendant at the same time, which would cer- 


326 36 NORTH DAKOTA REPORTS 


tainly show whether the defendant did or did not receive the money, 
this cashier being one who came into the defendant bank a long time af- 
ter the transaction in question, and merely answered the question from 
memory as follows: ‘Has any money been paid to the bank by or on 
account of those papers?’ Answer: “No, sir.” Not much weight 
can be attached to such testimony in the absence of the books of the 
bank, which would have spoken conclusively upon this point, and for 
aught that appears, by competent testimony in this regard, the defend- 
ant may have received every dollar of such money, and the least that the 
defendant could do, and it seems to us that the natural thing for it to do 
if it did not receive such money, was to produce its books, which would 
have either shown that the defendant did or did not receive the money. 
But it is not material in the case to show whether or not the defendant 
bank did or did not receive the money. If there was no testimony con- 
cerning that question, the decision would nevertheless have to be against 
the bank; for it appears that the plaintiff delivered his papers and title 
deeds under positive instructions to receive a certain amount of money 
before delivering them. That, notwithstanding such positive, definite, 
and written instructions, such papers and title deeds were delivered, 
and the plaintiff did not receive the money therefor. This, in itself, is 
quite sufficient to render the defendant bank liable so long as it conclu- 
sively appears that plaintiff did not receive the money. The plaintiff did 
not have to make any further showing on this particular point, and was 
only required to show that he did not receive the money. 

One of the further contentions of the defendant is, that the bank is 
not bound by any act of Baillet, even though he was the vice president 
of the bank and one of its directors, and that he had no authority to do 
any of the acts that he did; and one of its directors with more av- 
thority than the cashier in and about the business of such bank as- 
sumed to, and did, perform some of the duties about said bank, such as 
waiting on customers in the regular course of business, and, so far as 
the public is concerned, he was assuming to act as cashier part of the 
time; and it must be assumed, if it is necessary to so assume, that this 
his doing so was with the knowledge and permission of the cashier, and 
that therefore from his official position as vice president and director 
of such bank, and by his performing at times some of the cashier’s 
duties, his acts as one of the officials of the bank became and were the acts - 
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of the bank itself. He was an officer of the bank, and by reason of his act- 

ing at times as cashier and performing other acts in and about the busi- 
ness of the bank toward customers and the public, all of which was 
known to the defendant, such actions of Baillet, with the knowledge of 
defendant, constituted an invitation to the public to deal with Baillet as 
an officer of the bank. The public had a right to assume that he had au- 
thority to do the different acts in and about the bank’s business which 
he did do. It cannot be expected that the public, many of which know 
little about the business of banking, when they step into a bank to do 
some business and at times seeing another face at the cashier’s. window 
other than the one which is there most of the time, should first be com- 
pelled to stop and inquire concerning what authority or about the au- 
thority of the person they meet in the bank. They have a right to aé- 
sume that such a person, being in the bank, performing for the time 
being the duties of cashier, and performing other acts in and about wait- 
ing upon the customers, is exercising proper authority, with the knowl- 
edge and consent of the bank, and if such a course were pursued by a 
customer, it probably would be considered somewhat impertinent. In 
this case there is not the least doubt but what Keith had a perfect right 
to rely upon the authority exercised by Baillet as an officer of the bank, 
and the bank is bound by Baillet’s acts. 


The following questions asked of Baillet and answered by him would 
seem to be conclusive upon this point: 

Q. Whatever papers were left with you contemporaneously with the 
leaving of “exhibit A,” or the duplicate copy thereof, were retained by 
you as an officer of the bank and filed in the vault, were they not, on that 
same date, March 27th, 1911? 

A. Yes, sir. 

Q. You have nothing at all to do with this transaction, and was in 
no manner interested in it individually ? 

A. No, sir. 

Q. All of your connection with the drawing up of the “exhibit A,” 
and with the receipt of the papers contemporaneously with “exhibit A,” 
was in the capacity as officer of the bank ¢ 

A. Yes, sir. 


This question was also submitted to the jury, the court saying in its 
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instructions: ‘Now the question is to determine whether or not they 
(the papers) were delivered to Baillet as an individual, irrespective 
of his position in the bank, and not to the bank.”’ And the jury are 
the exclusive judge of the fact, and having found in favor of the plain- 
tiff, they necessarily included the finding that Baillet was acting for 
the bank. 

The court also submitted to the jury the issue of fact: “That it 
was agreed between the said Loomis, the plaintiff, and Baillet, that in 
order to complete the sale of said land to one, Carlon, or such other 
person as Loomis might be able to make such sale, and in order that 
such transaction could be consummated during the absence of the plain- 
tiff, the assignment of the contract held by plaintiff, together with a 
warranty deed from the plaintiff to Loomis, should be left with Baillet, 
who was acting in conjunction with Loomis in the sale of said land,” 
and also submitted the further question of whether the documents were 
at any time in the custody and under the control of the defendant, and 
whether or not the defendant had any knowledge relative thereto, and 
whether or not the documents were under the control of Baillet and 
Loomis at all times; and after such submission of such matters of fact 
to the jury, the jury found in favor of plaintiff. There was practically 
no testimony upon all these questions of fact, but they were facts which 
were pleaded by defendant in his answer; and all of the facts that were 
supported by much or little testimony were submitted to the jury, and 
they made their findings in favor of the plaintiff, and the jury are 
the exclusive judges of the facts submitted to them, and the court has 
no right to interfere with their decision upon facts submitted to them. 
Thomas v. City Nat. Bank, 40 Neb. 501, 24 L.R.A. 263, 58 N. W. 943; 
Minnesota Mut. L. Ins. Co. v. Tagus State Bank, 34 N. D. 566, L.R.A. 
1917A, 519, 158 N. W. 1063. 

The defendant has sought to raise in this court the question of rati- 
fication and estoppel, although the same does not seem to have been 
pleaded in the lower court, as required, and before they can be consid- 
ered here, according to the rulings of this court found in McLain v. 
Nurnberg, 16 N. D. 144, 112 N. W. 248. But assuming that such ques- 
tions are presented for the consideration of them, they can avail de- 
fendant nothing in this case, and are without any merit whatever. 

The multitude of transactions which are continually being transacted 
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in every community oftentimes require the selection of a third person or 
party as a depositary through which and by which transfer of papers 
and important documents may be made, and banks are most frequent- 
ly used as depositaries on such occasions; and where the party or per- 
son assumes to and does act as the depositary, he is absolutely bound 
by their terms and conditions of the deposit and charged with a strict 
execution of the duties voluntarily assumed, and such party is liable for 
damages if he improperly part with the deposit, and this is true whether 
the depositary received any consideration or not for its services. Citi- 
zens Nat. Bank v. Davisson, 229 U. S. 212, 57 L. ed. 1153, 33 Sup. 
Ct. Rep. 625, Ann. Cas. 1915A, 272; 16 Cyc. 576. 

We have considered all the facts set forth by the appellant very care- 
fully, have examined the entire case, and find absolutely no reason for 
changing the result arrived at in the lower court. 

The jury are the exclusive judges of the facts, all of which were fully 
and fairly submitted to them, and they have made their findings upon 
those facts, and their findings in this case upon the facts are conclusive. 

The judgment of the lower court and the order denying the motion of 
defendant for judgment, notwithstanding the verdict or in the alterna- 
tive a new trial, are affirmed, with costs. 


W. M. FITTER et al. v. CHAS. McDONALD, as Sheriff. 
(162 N. W. 413.) 


This case is governed by the decision rendered in Blumardt v. McDonald,. 
post, 518. 


Opinion filed April 20, 1917. 


From an order of the District Court of Morton County overruling a. 
demurrer to the complaint, defendant appeals, Nwessle, Special Judge. 

Reversed. 

John F. Sullivan and J. A. Heder, for plaintiffs and respondents. 

Wm. Langer, State’s Attorney (now Attorney General), and George: 
E. Wallace, both of Bismarck, for defendant and appellant. 
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Curistianson, J. This case was submitted at the same time as 
Blumardt v. McDonald, post, 518, 162 N. W. 409, and is controlled 
by that decision. On the authority of that case, therefore, the order 
appealed from is reversed, and the cause remanded for further proceed- 
ings, in conformity with the views expressed therein. | 


JACOB METZGER et al. v. CHAS. McDONALD, as Sheriff. 
(162 N. W. 413.) 


This case is governed by the decision rendered in Blumardt v. McDonald, 
post, 518. 


Opinion filed April 20, 1917. 


From an order of the District Court of Morton County, overruling 
a demurrer to the complaint, defendant appeals, Nwessle, Special Judge. 

Reversed. 

John F. Sullivan and J. A. Heder, for plaintiffs and respondents. 

Wm. Langer, State’s Attorney (now Attorney General), and George 
E. Wallace, for defendant and appellant. 


CurisTianson, J. This case was submitted at the same time as 
Blumardt v. McDonald, post, 518, 162 N. W. 409, and is controlled 
by that decision. On the authority of that case, therefore, the order 
appealed from is reversed, and the cause remanded for further proceed- 
ings, in conformity with the views expressed therein. 
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HATTIE E. WADE v. WILLIAM L. MAJOR and Allie Major, his 
wife, and W. J, Johnson, as Sheriff of Slope County, North Dakota. 


(162 N. W. 399.) 


Mortgage foreclosure — sale —redemption—right of—lapse of one year 
from sale — extended — equity and justice —to meet demands of. 
After the lapse of a year from the date of a mortgage sale, the courts have 
full power to permit a redemption when equity and justice demand it. 


Opinion filed March 31, 1917. Rehearing denied April 23, 1917. 


‘Appeal from the District Court of Slope County, Hon. W. C. Craw- 
ford, Judge. 

Affirmed. 

Theo. B. Torkelson, for appellants. 

The time to redeem from foreclosure and sale should not be extended 
for the parties to ascertain whether it will be for their interest to re- 
deem ; nor is it a legal cause for extending the time that the mortgagors 
did not come into knowledge of their rights until too late. Eastman v. 
Thayer, 60 N. H. 408; Cilley v. Huse, 40 N. H. 358. 

The time prescribed in which to exercise the right of redemption acts 
as a limitation upon the mortgagors, and after that time has expired, 
the purchaser is entitled to a deed and the right is gone, and courts can- 
not extend the time beyond the statutory period. Carroll v. McCullough, 
63 N. H. 98; Ross v. Mead, 10 Ill. 171; Lowry v. M’Ghee, 8 Yerg. 
242; Campbell v. Leonard, 132 Ill. 232, 24 N. E. 65; Cross v. Weare, 
62 N. H. 125; Vallandingham v. Worthington, 85 Ky. 83, 2 S. W. 
772; Felton v. Smith, 84 Ind. 485; Taggart v. McKinsey, 85 Ind. 392; 
Carver v. Howard, 92 Ind. 173; Scheffermeyer v. Schaper, 97 Ind. 70; 
George v. Hart, 56 Iowa, 706, 10 N. W. 265; Newell v. Pennick, 62 
Iowa, 123, 17 N. W. 433; Ex parte Bank of Munroe, 7 Hill, 177, 42 
Am. Dec. 61; Littler v. People, 43 Ill. 188; Durley v. Davis, 69 Il. 
133; Silliman v. Wing, 7 Hill, 159; Gates v. Ege, 57 Minn. 465, 59 
N. W. 495; Rorer, Judicial Sales, §§ 1148 et seq.; Traeger v. Mutual 
Bldg. & L. Asso. 3 Ill. App. 288; Styles v. Dickey, 22 N. D. 517, 134 
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N. W. 702; Nichols v. Tingstad, 10 N. D. 173, 86 N. W. 694; Wiltsie, 
Mortg. Foreclosure, p. 812; Little v. Worner, 11 N. D. 382. 

In our state this period is extended only in one instance, and that is 
when the last day of the year period falls on Sunday.: Styles v. Dickey, 
92 N. D. 517, 184 N. W. 702; Nichols v. Tingstad, 10 N. D. 173, 86 
N. W. 694; Wiltsie, Mortg. Foreclosure, p. 812; Little v. Worner, 11 
N. D. 382, 92 N. W. 456; Kenmare Hard Coal, Brick & Tile Co. v. 
Riley, 20 N. D. 182, 126 N. W. 241; Prondzinski v. Garbutt, 8 N. D. 
191, 77 N. W. 1012; Murphy v. Teutsch, 22 N. D. 102, 35 L.R.A. 
(N.S.) 1139, 182 N. W. 435, Ann. Cas. 1913E, 1185. 

Here the purchaser never promised to extend the time in which to 
redeem, and this fact renders this case dissimilar to many of the cases 
holding that a redemption can be made after the lapse of one year. In 
all these cases there has been some fact on which courts of equity have 
acted, like a promise or something done to lead to the belief that the 
time was actually extended. In such cases it is but just that courts of 
equity intervene in the interest of justice. But no such condition exists. 
here. Kenmare Hard Coal, Brick & Tile Co. v. Riley, 20 N. D. 182, 
126 N. W. 241; Prondzinski y. Garbutt, 8 N. D. 191, 77 N. W. 1012;. 
Murphy v. Teutsch, 22 N. D. 102, 35 L.R.A.(N.S.) 1139, 182 N. W. 
435, Ann. Cas. 1913E, 1185; Summerville v. Sorrenson, 23 N. D. 460, 
42 L.R.A.(N.S.) 877, 186 N. W. 988. 

“One who sells real property has a special or vendor’s lien thereon 
independent of possession, for so much of the price as remains unpaid 
and unsecured otherwise than by the personal obligation of the buyer.’”” 
Comp. Laws 1913, § 6861. 

The defendants in any event have a vendor’s lien on the property, 
for in this court of equity all questions of an equitable nature arising 
out of the foreclosure should be considered and equal justice done to all 
parties. . Defendant may counterclaim against plaintiff any matter 
arising out of the same transcation. Comp. Laws 1913, § 7449. 

J. P. Cain, for respondent. 

One is not prevented from redeeming where he acts promptly upon 
his first information respecting a foreclosure and sale of his land, 
where through accident, ignorance, and excusable mistake, he has al- 
lowed a few hours to lapse over the statutory period. Equity grants 
relief from such a condition where it entails no actual loss to the other 
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party. Kopper v. Dyer, 59 Vt. 477, 59 Am. Rep. 742, 9 Atl. 4; 2 Pom. 
Eq. Jur. 823, 824. 

Forfeitures are odious, and courts struggle against them. This is 
the rule of equity, that a forfeiture shall not bind when the thing can be 
taken afterward, or compensation can be made for it. 2 Pom. Eq. Jur. 
{ 833; Cage v. Russell, 2 Vent. 352, 86 Eng. Reprint, 481; Adams v. 
Haskell, 10 Wis. 123; Pierson v. Clayes, 15 Vt. 93; Bostwick v. Stiles, 
35 Conn. 195. 

In such matters the term “accident” includes casualty arising from 
unforeseen occurrences without the fault of the parties. Daggett v. 
Mendon, 64 Vt. 323, 24 Atl. 242; Massucco v. Tomassi, 78 Vt. 188, 62 
Atl. 57; Salsbury v. Black, 4 Am. St. Rep. 634, note; Houston v. Cur- 
ran, 101 Ill. App. 203; O’Callaghan v. Cooper, 5 Ves. Jr. 117, 31 
Eng. Reprint, 501; Sandford v. Flint, 24 Mich. 26; Foley v. Grand 
Hotel Co. 57 C. C. A. 629, 121 Fed. 509; Warren v. Stinson, 6 N. D. 
293, 70 N. W. 279; Seaman v. Riggans, 2 N. J. Eq. 214, 34 Am. Dec. 
200; Wheeling & E. G. R. Co. v. Triadelphia, 58 W. Va. 487, 4 L.R.A. 
(N.S.) 321, 59 S. E. 499; Page v. Higgins, 5 L.R.A. 152, and note, 
150 Mass. oT, 22 N. E. 63; German F. Ins. Co. v. Gueck, 6 L.R.A. 
835, and note, 130 Tl. 345, 23 N. E. 112; Riegel v. American L. Ins. 
Co. 11 L.R.A. 857, and note, 140 Pa. 193, 23 Am. St. Rep. 225, 21 
Atl. 8392; 16 Cyc. 39B. 

The common law always protected parties against the consequences 
of certain accidents, but in cases not within the protection of the com- 
mon law, equity has jurisdiction to grant relief. 10 R. C. L. pp. 288, 
292, 328, 335, F{ 32, 37 39, 75, 84; 27 Cyc. 1817, | D; Stephenson v. 
Kilpatrick, 166 Mo. 262, 65 S. W. 773; 35 Century, Dig. p. 2842, note 
1706; 5 Words & Phrases, p. 4539, “Mistake ;” 4 Words & Phrases, p. 
3386, et seq. “Ignorance ;” 1 Words & Phrases, pp. 70, et seq. “Acci- 
dent ;”? Murphy v. Teutsch, 22 N. D. 102, 35 L.R.A.(N.S.) 1139, 132 
N. W. 435, Ann. Cas. 1913E, 1185. 

The allegation of counterclaim of defendants is not against any 
party to this action, and therefore has no place here. Comp. Laws 
19138, § 7499. 

One in redeeming as owner must pay the amount of the sale with 
interest and any other prior lien held by the purchaser against the per- 
sonal property, but not a second mortgage or other claim held by the 
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purchaser, where he is not personally liable. Hays v. Cretin, 102 Md. 
695, 4 L.R.A.(N.S.) 1039, 62 Atl. 1028; MacKenna v. Fidelity Trust 
Co. 184 N. Y. 411, 3 L.-R.A.(N.S.) 1068, 112 Am. St. Rep. 620, 77 N. 
E. 721, 6 Ann. Cas. 471; Shaylor v. Cloud, 39 L.R.A.(N.S.) 1171, and 
note, 63 Fla. 608, 57 So. 666, Ann. Cas. 1914A, 277; Styles v. Dickey, 
22 N. D. 515, 1384 N. W. 702. 


Rosinson, J. In December, 1912, the plaintiff made to the first- 
named defendants a purchase-money mortgage on 320 acres of land in 
Billings county (W434 15-134-100), to secure $1,100, and interest. 
The mortgage was promptly foreclosed by a sale of the land to the mort- 
gagees on February 26th, 1914, for $1,287.55. ‘In the latter part of 
February, 1915, to redeem from the foreclosure sale, the plaintiff went 
from her home in Michigan to Medora, in Billings county, and paid 
the sheriff of that county the sum necessary to redeem. That was on 
February 24th, 1915. Then she learned that to redeem she must go to 
Amidon, the county seat of Slope county, which had been part of Bill- 
ings county until a month previous. At Medora she sent a telegram to 
her mortgagees, offering them a bonus of over $500 for an assignment of 
their sale certificate, and they made no answer, because they had made 
a conditional contract to transfer the land to another party. Then, on 
February 26th, she went to Dickinson, consulted a lawyer, and had him 
make out redemption papers, and started in haste to Amidon by way of 
New England. At this place she was forced to wait until the morning 
of February 27th, 1915. Then she went to Amidon and quickly put 
her redemption papers and money into the hands of the sheriff. He 
accepted and retained the money, but declined to make to her a redemp- 
tion certificate or deed, claiming that time to redeem expired on the day 
previous. She then commenced this action to redeem, and judgment 
was duly given in her favor by Judge Crawford. 

The defendants appeal to this court, insisting on two points. The 
first is that, as a condition of being allowed to redeem, the plaintiff 
should be required to pay them about $550 that she does not owe them, 
which point has no merits. 

The second point is that the court is powerless to decree a redemp- 
tion because it was a day too late. To redeem the plaintiff incurred a 
great expense. She risked her health and life in driving over the cold 
drifting snows when her driver lost his way. She put her redemption 
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money into the hands of two sheriffs in the best of good faith, but, by 
reason of accidents which she could not foresee or prevent, she got to the 
last sheriff a few hours after the lapse of the year from the date when 
her mortgagees had caused her property to be sold to themselves for 
much less than its value. Now it would seem that if courts cannot give 
relief under such circumstances, it is time for the judges to go to bed 
and cover their heads in shame. The statute gives a mortgagee only a 
conditional right to become a purchaser of land at his own foreclosure 
sale. He must act fairly and in good faith, so as to avoid oppression 
and to take no advantage of his mortgagor through the forms of the law. 
He is entitled to only his money, with interest at the enormous rate of 
12 per cent, even though he gets it a few days before or after the year 
of redemption. He has no right to avail himself of the law to get 
something for nothing, or to speculate on the misfortunes of his debtor. 

To mitigate the asperities of the law and to grant relief against for- 
fettures, penalties, accidents, and mistakes,—this has always been the 
special function and the duty of courts of equity. This court is not 
disposed to give the pound of flesh, because it is so denominated in the 
bond. The judgment of the district court is highly commended; and 
it 1s affirmed. This is without prejudice to any ¢ claim the defendants 
may have for a vendor’s lien. 


CueistTianson, J. (dissenting). I am unable to concur in the con- 
clusion reached by my associates in this case. The purported state- 
ment of facts in the majority opinion is, however, so inaccurate and 
incomplete that in order to present my views it becomes necessary to 
state the facts more fully. 

It appears from the evidence that the defendant William L. Major 
was the owner of the land involved herein. Lee Wade (the plaintiff’s 
husband) owned a hotel property in Hillsdale, Michigan, covered by 
two mortgages; one for $2,500, and one for $3,500. In December, 
1912, the defendant William L. Major and Lee Wade entered into a 
written agreement whereby Major agreed to exchange the land involved 
herein for the hotel property. Under the terms of the exchange agree- 
ment and as part consideration for the land, Lee Wade and his wife 
(the plaintiff) executed and delivered to William L. Major a mortgage 
for $1,100 upon the land involved herein. As further consideration 
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for such land, Lee Wade, under the terms of the written exchange 
agreement, executed and delivered to the defendant Major a note for 
$250, payable on June 1st, 1913. And, under the terms of the written 
exchange agreement, Lee Wade, as a further consideration for the land, 
agreed to pay certain past-due interest on the $2,500 mortgage against 
the hotel property and the 1912 taxes against such property. 

The defendant Major conveyed the land by warranty deed to Lee 
Wade and Hattie E. Wade, and Lee Wade conveyed the hotel property 
to the defendant. But it appears from the evidence, without dispute, 
that Wade never paid the $250 note,-nor did he pay the past-due in- 
terest on the $2,500 mortgage or the 1912 taxes against the hotel prop- 
erty as he had agreed to do in the exchange agreement, and as a result, 
the defendant Major was compelled to pay interest amounting to $150 
and taxes amounting to $118.50. 

It is undisputed that the mortgagors defaulted in the payment of the 
$1,100 mortgage, and that the foreclosure involved in this action was 
thereupon instituted. The plaintiff came to Medora three days before 
the year of redemption expired for the purpose of making redemption. 
She conferred with the clerk of the district court, who prepared certain 
redemption papers for her. The clerk of the district court was under 
the impression, and so advised her, that by making redemption she 
would receive a certificate of redemption in her own name and become 
owner of the land, and in this way cut off her husband’s interest therein, 
and thereby eliminate any rights which his creditors might have against 
the land. After consulting an attorney, the clerk came to the conclu- 
sion that he was in error, and he therefore suggested that if possible 
she obtain an assignment of the sheriff’s certificate of foreclosure, and 
thereupon she sent a telegram to the defendant Major, offering to pur- 
chase the sheriff’s certificate. This telegram is referred to in the ma- 
jority opinion, as follows: ‘At Medora she sent a telegram to her 
mortgagees offering them a bonus of over $500 for an assignment of 
their sales certificate.”” This statement, in my opinion, is wholly in- 
correct, The telegram which appears in the record speaks for itself. 
Here it is: 


‘Wilhiam Major, 
Mattoon, I[Il., 
Will you assign certificate of sale of Wade mortgage on payment of 
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$1,432 with balance of $500 to be paid when land is sold or mort- 
gaged wil pay amount due on sale if you will assign me certificate 
answer at once by day letter. 

Hattie E. Wade. 


From this telegram, therefore, it appears that what the plaintiff 
actually did was to offer to pay Major the amount due on the $250 
note, and the taxes and interest which Major had paid upon the Hills- 
dale, Michigan, property. These were all obligations which Lee Wade 
had agreed to pay in the exchange agreement, and constituted part of 
the original purchase price of the premises involved in this action. 
The amount due Major on these three items at the time plaintiff sent 
this telegram aggregated $549.55. 

There is no contention that the foreclosure is in any manner irregu- 
lar. The evidence shows that the defendant Major is, and during all 
times involved in this action was, a resident of the state of Illinois. 
There is not a word in the record to indicate that he misled the plain- 
tiff or her husband, or sought to obtain for himself any personal ad- 
vantage. It is true, as stated in the majority opinion, he made a 
conditional contract to transfer the land to another in the event he 
became owner through the foreclosure proceedings. But a significant 
fact (which the majority opinion fails to state) is, that the only con- 
sideration which Major was to receive, under the terms of such con- 
tract was the amount of the foreclosure certificate and an amount equal 
to that due him from Wade upon the $250 note, and the taxes and 
interest paid by Major upon the hotel property. The contract also 
contained the following provision: ‘This contract is made subject to 
the right of any party who has a right to redeem, to redeem from the 
said mortgage sale, and this contract shall be wholly null and void if 
anyone redeems.” Does this evidence any intent or desire on Major’s 
part to injure or prejudice the plaintiff, or obtain for Major any uncon- 
scionable advantage? Obviously not. On the contrary, it negatives 
such intent, and is the most persuasive evidence of Major’s good faith. 
All Major sought was the money due him,—the balance due on the 
purchase price, and which Wade had failed to pay. 

I am aware of the salutary rule, universally recognized, that a power 
of sale in a mortgage must be exercised by the mortgagee fairly and in 
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good faith, and that an exercise of such power if in bad faith may be 
set aside, even though the forms of law have been complied with. See 
Hedlin v. Lee, 21 N. D. 495, 181 N. W. 390. I am also aware of the 
rule, equally salutary, which permits an owner or redemptioner to set 
aside a sheriff’s deed obtained as a result of any fraud or deception 
practised upon him by the purchaser. Prondzinski v. Garbutt, 8 N. D. 
191, 77 N. W. 1012; Murphy v. Teutsch, 22 N. D. 102, 35 L.R.A. 
(N.S.) 1139, 182 N. W. 435, Ann. Cas. 1913E, 1185; Freeman, Exe- 
eutions, 8d ed. § 316. These rules, which meet with my unqualified 
approval, have no application to the facts in the instant case. Plain- 
tiff does not ask relief because of any wrongful or oppressive act on 
the part of Major. Her claim for relief is based solely on the ground 
that because of certain conditions arising on the last day or two pre- 
ceding the expiration of the period of redemption, she failed to exer- 
cise the right within the statutory period. 

I am unable to find a single authority which holds that a court of 
equity may extend the statutory period of redemption under such cir 
cumstances. 

The supreme court of Michigan in considering a similar question in 
Cameron v. Adams, 31 Mich. 426, 427, said: “If the sale had been 
made under the decree of a court, the authorities cited on the argument 
would bear very strongly in favor of relieving complainant. Courts 
of equity have large powers for relief against the consequences of in- 
evitable accident in private dealings, and may doubtless control their 
own process and decrees to that end. But we think there is no such 
power to relieve against statutory forfeitures. Where a valid legisla- 
tive act has determined the conditions on which rights shall vest or be 
forfeited, and there has been no fraud in conducting the legal measures, 
no court can interpose conditions or qualifications in violation of the 
statute. The parties have a right to stand upon the terms of the law. 
This principle has not been open to controversy, and is familiar and 
elementary.” 

In discussing the same subject Wiltsie (Wiltsie, Mortg. Foreclosure, 
3d ed. § 1146) said: ‘Although the parties to a mortgage may, by 
proper agreement, either before or after foreclosure, arrange for the 
extension of the time wherein redemption may be made, yet a court 
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of equity, on a statutory foreclosure, has no power to extend the time 
allowed in which to redeem, even in those cases where redemption 
within that time has been prevented by inevitable accident, misfortune, _ 
or unforeseen calamity; for, although courts of equity have large pow- 
ers for relief against the consequences of inevitable accident in private 
dealings, and may doubtless control their own process and decrees to 
that end, they have no such power to relieve against statutory fore- 
closures; and for that reason are powerless by their decrees to extend 
the time for a redemption on a statutory foreclosure, where redemption 
is not made within the time provided, no matter what the cause of 
such failure may be.” Freeman (Freeman, Executions, 3d. ed. § 316) 
says: “The right to redeem must be exercised within the statutory 
period. After the expiration of this time, the purchaser’s right to a 
conveyance of the property becomes absolute, and the time will not be 
extended by the courts, except under special circumstances showing 
that a fraud would otherwise be perpetrated upon the defendant. The 
defendant ordinarily cannot, by any act of his own, as by filing a bill 
to redeem, prolong the time designated by statute. Physical or mental 
debility or minority do not afford sufficient ground in equity for allow- 
ing a party to redeem after the expiration of the statutory period. One 
who, through culpable negligence or ignorance of the law, fails to re- 
deem within the statutory period, has no claim to relief in chancery.” 

In Little v. Worner, 11 N. D. 382, 92 N. W. 456, this court held 
that the period of redemption was not extended by the failure of the 
purchaser to furnish a verified statement of the value of the use and 
occupation of the premises during the year of redemption. 

A court of equity is not vested with arbitrary powers. It may not 
assume to decide the facts of a controversy according to its own stand- 
ard of right, independently of fixed rules. 

On the contrary, a court of equity is governed in its judicial func- 
tions by doctrines and rules as fixed as those governing the actions of a 
court in a suit at law. 

If this were not so, every decision would be a virtual arbitration, 
and all certainty in legal rules and security of legal rights would be 
lost. Pom. Eq. Jur. 3d ed. §§ 43, 47. 

It is a maxim that “equity follows the law,” and the courts of 
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equity can no more disregard statutory and constitutional requirements 
and provisions than can courts of law. 10 R. C. L. p. 382. 

But, assuming that this court has power, under the facts in this 
case, to permit a redemption after the statutory period has expired, 
can. it be said that it is just and equitable to permit such redemption 
to be made without requiring plaintiff to pay the balance due Major 
upon the purchase price of this land? I think not. In this connec- 
tion, it should be mentioned that the evidence shows that Lee Wade 
has gone through bankruptcy. Hence, Major has no chance of enforc- 
ing the claims by obtaining personal judgment against Wade. 

The majority opinion recognizes the fact that Major probably has a 
valid claim upon the land for the balance due on the purchase price, 
as the concluding sentence of the opinion provides that the affirmance 
ef the judgment “is without prejudice to any claim defendants may 
have for a vendor’s lien.” One of the recognized grounds for the exer- 
cise of jurisdiction by courts of equity is to prevent a multiplicity of 
suits, where some legal or equitable right is invaded or threatened. 
And one of the well-settled principles of equity jurisprudence is “that 
when a court of equity has jurisdiction over a cause for any purpose, 
it may retain the cause for all purposes, and proceed to a final deter- 
mination of all the matters at issue.” Pom. Eq. Jur. 3d ed. § 181. 
And “where a court of equity has obtained jurisdiction over some por- 
tion or feature of a controversy, it may, and will in general, proceed to 
decide the whole issues, and to award complete relief, although the 
rights of the parties are strictly legal, and the final remedy granted is 
of the kind which might be conferred by a court of law.” Pom. Eq. 
Jur. 3d ed. § 231. And in this state, where all distinction between 
actions at law and suits in equity has been abolished (Comp. Laws 
1913, § 7855), these fundamental equitable principles apply with more 
than ordinary force, and no excuse can exist for the failure of a court, 
in an equitable action, to settle all rights involved and award complete 
relief. 

It seems to me that the most elementary principles of justice require 
that the judgment in this case, in any event, provide that the plaintiff, 
in order to redeem, be required to pay Major the money due upon the 
purchase price of the land. The majority opinion pretends to be based 
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upon equitable principles, and yet it refuses to recognize and apply some 
of the most fundamental principles of equity jurisprudence. 


Brvog, Ch. J. I concur in the dissenting opinion of Mr. Justice 
Christianson. 


On Petition for Rehearing (Filed April 23, 1917). 


Rosinson, J. In this case there is a motion for rehearing which 
presents nothing new and nothing that has not been fairly considered. 
The appellants are mortgagees who have foreclosed their mortgage and 
bid in the property, and in doing that they were bound to act fairly 
and in good faith, and not oppressively, and when the plaintiff sought 
to redeem, it was their duty to accept his redemption money, and not 
to try to insist on their pound of flesh. They have unjustly made the 
plaintiff a great deal of needless cost in this case, and hence they have 
no equities that appeal to justice. When a mortgagee forecloses and 
bids in the property of his mortgagor, he is bound to do so fairly and 
in good faith, and when his redemption money is offered him, even 
though it be a day or an hour beyond the time stated in his bond, he 
is entitled only to his money with interest. The motion for a rehearing 
is denied. 


PATTERSON LAND COMPANY v. GEO. W. LYNN. 
(162 N. W. 702.) 


Supreme court— jurisdiction of—in cases of appeals — final submission of 
cases — decisions — remittitur — judgment on in lower court — jurisdic- 
tion of supreme court lost — cannot recall remittitur — or reinstate cause 
— inadvertence — mistake — fraud. 

When the supreme court becomes invested with jurisdiction of a cause 
brought there on appeal, it retains such jurisdiction until the cause has beem 
disposed of and the remittitur sent down to the court below; but when a final: 
order has been entered, and the remittitur transferred to, and judgment entered. 
thereon in, the court below, the supreme court loses jurisdiction to recall the 
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remittitur and reinstate the cause, unless the remittitur was sent down through 
inadvertence, mistake, or fraud. 


Opinion filed April 28, 1917. 


Defendant moves to recall the remittitur and reinstate appeal. Mo- 
tion denied. 

George W. Newton, R. N. Stevens, H. C. Lynn, Geo. W. Lynn, and 
H. A. Bronson for motion. 

Watson & Young and E. T. Conmy contra. 


PER CURIAM. 

The defendant has filed an application to recall the remittitur in 
this case. The original opinion reported in 27 N. D. at page 391, 147 
N. W. 256, was filed March 6th, 1914, and a rehearing was denied 
April 11th, 1914. In his application for a recall of the remittitur the 
defendant assails both the findings of fact and the conclusions of law 
contained in the former opinion. Among other questions urged is that 
this court rendered judgment upon an amended pleading without per 
mitting a trial upon the issue formed by such amendment. It is con- 
tended that the proper practice would have been to have directed the 
amendment to be allowed and remanded the case for trial upon the 
pleading as amended. We have examined the original briefs and find 
that considerable space was devoted to a discussion of whether the trial 
court should have allowed an amendment of the complaint. We have 
also examined the petition for rehearing, which consists of eighty- 
seven pages of typewritten matter. This petition. is a complete re- 
argument of the entire cause and assails practically every portion of 
the opinion. The last eight pages of the petition are devoted almost 
exclusively to an attack on that portion of the opinion which deals with 
and allows the proposed amendment to the complaint and orders judg- 
ment upon the complaint as amended. The matter is argued at length 
and with great particularity, and it was claimed then, as now, that 
where an amendment of the pleading has been allowed, evidence for- 
merly taken is not admissible to support substantive matter in the 
pleading as amended. No claim, however, was made in the petition 
for rehearing that any actual prejudice had resulted or that the defend- 
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ant had any evidence which he desired to offer upon the issues arising 
under the amended pleading. It will be noted that the original opinion 
was handed down and a rehearing denied more than three years ago. 
It also appears that judgment was entered in the district court in 
accordance with the findings and conclusions of this court in July, 
1914, and that notice of entry of judgment was served upon the defend- 
ant at that time. It further appears that proceedings have been had in 
the district court in accordance with the directions contained in the 
former opinion herein to ascertain the amounts to be paid by the Pat- 
terson Land Company to the defendant for the amounts expended and 
incurred by him in obtaining titles, taxes paid by him, and the cost 
of any improvements which he may have placed on the premises. 
There is no claim that defendant has questioned the binding effect of 
the former decision during all of this time. 

If the remittitur can be recalled in this case, it is difficult to con- 
ceive of any litigation that may be deemed definitely ended or any 
judgment of this court which may be deemed final and conclusive. 
‘The rule, sustained by the overwhelming weight of authority, is that 
when the supreme court upon appeal becomes invested with jurisdic- 
tion of a cause, it retains such jurisdiction until the cause is disposed 
of and the remittitur sent down to the court below. And when it ap- 
pears that after decision the remittitur is sent down intentionally in 
accordance with the court’s order, properly made in the usual way, 
the supreme court loses all control over the cause and cannot subse- 
quently recall the remittitur, any more than it may ask that a cause in 
which no appeal has been taken be forwarded to it for decision. The 
only instances in which the remittitur may be recalled are when it was 
sent down through inadvertence, mistake, or fraud; that is, under such 
circumstances that it was not in fact the act of the court. 

This rule has been announced by this court, and is founded in good 
sense and sound public policy. It is also sustained by the overwhelm- 
ing weight of judicial authority. See Hilemen v. Nygaard, 31 N. D. 
419, 154 N. W. 529, and the extended note to this case as reported in 
Ann. Cas. 1917A, pp. 282 et seq. | 

In this case a rehearing was denied after defendant had presented 
in his petition for rehearing the very questions he presents now, The 
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remittitur was sent down intentionally as a result of the deliberate 
judgment of the court. The motion is denied. 


Bruce, Ch. J., did not participate. 


Rozinson, J. (dissenting). This is a motion to recall the remittitur 
and to reconsider the decision by this court in 27 N. D. 391, 147 N. 
W. 256. In this case the plaintiff sues to quiet its title to some 20- 
quarter sections of land. It comes into court with no title, and by some 
nice practice they obtained a decree awarding it the title of the adverse 
party. His title was trusteed away from him and given to Patterson 
Land Company. This was done under an amendment to the complaint, 
which was offered during the trial and disallowed by the trial court. 
Hence, the defendant was justified in refusing to offer any testimony 
under the amendment to the complaint, which became the turning point 
in the case and the point on which it was decided against him by this 
court. The court concluded to allow the amendment which the trial 
court had disallowed, and then proceeded to consider and decide the 
case on the testimony which the plaintiff had unjustly offered to sus- 
tain its amendment, regardless of the ruling of the trial court. Of 
course the defendant was not bound at his peril to make any attempt 
to refute such testimony. It was his right and duty to regard the deci- 
sion of the trial court as the law of the case, and when this court came 
to reverse the trial court and to allow the amendment, it was its duty to 
remand the case for a new trial on the new issue presented by the 
amendment. That was in effect a new cause of action. It is hardly 
in accordance with due process of law to bring a party into court to 
answer one complaint or cause of action and then on the trial to offer 
a different complaint or cause of action, which is objected to and 
denied, and then, contrary to the rulings of the court, to submit ex 
parte evidence on the overruled amendment; and for the supreme court 
to allow such amendment and then to decide the case on the ex parte 
evidence unjustly offered. On the new matter presented and overruled 
by the trial court the defendant does fairly assert that he has had no 
hearing and no day in court, and with this, the very turning point on 
which the court decided against him and trusteed away his titles and 
awarded them to the plaintiff, that alone is grounds sufficient to recon- 
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sider the case and to remand it for a trial on the new issues presented by 
the amendment, and first allowed by this court. Defendant should not 
be condemned to lose his property without a hearing and a fair oppor- 
tunity to refute the amendment after it was allowed by this court. 
Until it was allowed it was not an amendment, and all testimony of- 
fered to sustain it should have been rejected. The decision bears on 
its face other manifest errors: 

2. It declares that prior to 1897 the 20 quarter sections of land in 
question had been abandoned by the owner. The answer to that is that 
sane men never abandon their titles, and insane men cannot abandon 
their titles; and if any party abandon his title, it does not thereby 
inure to any other party. The titles to land are transferred only in 
the manner provided by the statute on transfers. 

3. In regard to proceedings taken by Emmons county under the 
Wood’s Law to recover taxes delinquent in 1895 and prior years, it is 
said that all proceedings were in all things upheld by this court. That 
is not true. The court held only against the attacks or motions which 
were made against the proceedings. It never held that the proceedings 
were such ‘as to transfer a good title to the lands. 

4. It does appear that the lands in question were bid in by the 
county under the Wood Law, and without legal authority, the county 
attempted to transfer its title to the plaintiff for much less than the 
taxes due on the land. 

5. And the court erred in holding that the plaintiff’s title was fair 
on its face and was not subject to the attack by Lynn. 27 N. D. 407, 
147 N. W. 256. The plaintiff had no title and no right to trustee away 
the title of the defendant. The deed which the county auditor made 
to the plaintiff is void on its face, and not fair on its face. 

6. The court erred in holding that by reason of Lynn being state’s 
attorney for Emmons county he was precluded from purchasing titles 
to the land that had been sold for taxes. A state’s attorney is merely 
a state and county official, charged with certain duties, and he holds no 
confidential relation to either the state or the county such as the rela- 
tion between attorney and client. His office does not in any way debar 
him from purchasing land titles the same as any other person. Emmons 
county had no title or interest in the land only such as it acquired by 
reason of the tax sale. If the same was void, it had no title at all. If 
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the sale was valid, its title could not be in any manner devested or 
affected by a transfer of the patent title to the defendant. Indeed the 
county had not the least interest or concern as to who held the patent 
title. And after making the quitclaim deed to the Boynton Land Com- 
pany it had no concern for the title which it transferred. The com- 
pany took its own chance. The county made no attempt to warrant 
the title, and it had no authority to warrant it. And yet the decision 
states: “If the attack is successful Emmons county will have to re- 
spond to Hackney-Boynton Land Company in a sum considerably in 
excess of $10,000.” That is in keeping with the rest of the case. 

In such a case it is sheer folly for a court to quote any or consider 
decisions bearing on the confidential relation of attorney and client. 
On every point the decision is manifestly and grossly in error. Hence, 
it should not stand. The court should order a new trial. The court 
has ample power to order a new trial and there is no justice in deny- 


ing it. 


GILBERT N. HAGEN, Appellant, v. M. M. DWYER, Respondent, 
and A. M. Green, Intervener. 


(162 N. W. 699.) 


Crops — chattel mortgage — description — part of quarter section — number 
of acres—only mentioned — when void — when valid. 

1. A description in a chattel mortgage upon a crop to be grown described the 
crop as that to be grown upon “one hundred (100) acres lying in the north- 
west part of the northwest quarter of section No. 23, Township No. 141, Range 
54.” Held, that the description renders the mortgage void if it should appear 
that the whole of the quarter section referred to was cropped. Held, further, 
that the description would be reasonably definite and the mortgage valid if it 
should appear by extrinsic evidence that the only crop grown upon the quarter 
section was approximately 100 acres on the westerly side thereof. 


Chattel mortgage — description in — vague — indefinite and uncertain. 
2. A description in a chattel mortgage as follows, “25 acres of wheat south 


Note.—On description of property on sale or mortgage of future crops, see note 
in 23 L.R.A. 458, in which cases will be found collated, giving both sufficient and 
insufficient description. 

On typewritten matter as written or as printed matter, see note in L.R.A.1915D, 
1084. 
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of the north 100 acres of section 23,” is so vague and indefinite as to render 
the mortgage void. 


\ 

Promissory note — chattel mortgage to secure — consideration — future 
credit — typewritten statements in — printed matter in — former pre- 
vails — effect of mortgage — limited. 

3. Where a chattel mortgage is given to secure a promissory note for $500, 
and it appears in a typewritten statement in the mortgage that the mortgage 
is given to secure the payment of $500 for merchandise to be sold on credit in 
the future, which is the same consideration that supports the promissory note, 
and where the mortgage contains an additional printed stipulation purporting 
to embrace additional indebtedness, it is held that there is a conflict between 
such stipulation and the typewritten statement of consideration; and that in 
such case the typewritten statement prevails. The mortgage is therefore lim- 
ited to security for the merchandise sold on credit. | 


GOhattel mortgage — indebtedness secured — payment in part — application 
of — directed by debtor — creditor —application to other debt — cannot 
make. 

4. Where the debtor pays a part of the indebtedness secured by mortgage 
and directs its application to the payment of such debt, the mortgage is reduced 
by the amount of the payment, notwithstanding. a subsequent effort of the 
creditor to apply it upon another debt. 


‘Thresher’s lien — evidence — findings — supported by. 
5. The evidence is held to support a finding in favor of a thresher’s lien. 


Thresher’s lien — waiver of — question of intent — consent to part sale of 
security — not necessarily waiver of lien. 

6. Where a lien exists and it is claimed that the lien is waived, waiver is a 
question of intent, and will not necessarily result from the sale of a portion 
of the property against which the lien exists, made by or with the consent of 
the holder of the lien. 


Opinion filed March 24, 1917. Rehearing denied April 28, 1917. 


Appeal from District Court of Cass County, C. A. Pollock, J. 

Reversed. 

W. J. Courtney, for appellant. 

The law is general that any description in a mortgage or deed that 
will enable the parties to identify the property with the aid of such 
inquiries as the instrurhent itself suggests is a sufficient description. 
Jones, Chat. Mortg. §§ 56, 57; Nichols, S. & Co. v. Barnes, 3 Dak. 
148, 14 N. W. 110; Melin v. Reynolds, 32 Minn. 52, 19 N. W. 81; 
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Minor v. Sheehan, 30 Minn. 419, 15 N. W. 687; Reynolds v. Strong, 
10 N. D. 81, 88 Am. St. Rep. 680, 85 N. W. 987; Union Nat. Bank 
v. Oium, 3 N. D. 193, 44 Am. St. Rep. 533, 54 N. W. 1034; 1 Hill’s 
Dig. p. 291. 

The intervener, when he had the record before him, and could see 
the land as described in our mortgages, was bound to know that our 
mortgages covered this identical grain. 

The description is so plain that inquiry was unnecessary. He knew 
the land on this quarter that was actually cropped, and knew that it 
was covered by our mortgages. Warner v. Wilson, 73 Iowa, 719, 5 
Am. St. Rep. 710, 36 N. W. 720; Pomeroy v. Trowbridge, 74 Iowa, 
550, 38 N. W. 411; First Nat. Bank v. Koechel, 8 8. D. 391, 66 N. W. 
933. 

A debtor has the right to direct where his payment shall be applied, 
and the creditor must not ignore such direction. New England Mortg. 
Secur. Co. v. Great Western Elevator Co. 6 N. D. 407, 71 N. W. 130. 

Fowler & Green, for intervener-respondent, and DL. L. Twitchell, 
for defendant-respondent. 

A thresher’s lien perfected as required by statute is superior to the 
lien of any chattel mortgage upon the crop affected by it, regardless of 
date of mortgage. Comp. Laws 1913, § 6856; Reeves & Co. v. Russell, 
L.R.A.1915D, 1153, note. 

The intervener, by consenting to the sale of a part of the grain cov- 
ered by his thresher’s lien, no doubt waived his lien as to such portion. 
But there is nothing in the record to evince any intent on his part to 
waive as to the balance of his security. Wonser v. Walden Farmers 
Elevator Co. 31 N. D. 383, 153 N. W. 1012. 

The green chattel mortgage is superior to both of Hagen’s mort- 
gages, for the reason that the descriptions in such mortgages are fatally 
defective, and the mortgages are therefore void. The rule in crop 
mortgages is that the description must be so definite and certain as will 
enable third persons to clearly identify the property when aided by 
inquiries which the instrument itself indicates and directs,—otherwise 
the mortgage is void for uncertainty. 5 R. C. L. p. 427; Wattles v. 
Cobb, 60 Neb. 403, 83 Am. St. Rep. 537, 83 N. W. 195, and numerous 
eases cited; Walter A. Wood Mowing & Reaping Mach. Co. v. Min- 
neapolis & N. Elevator Co, 48 Minn. 404, 51 N. W. 378. 
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Where a contract is partly written and partly printed, or when a 
part is written or printed under the special directions of the parties, 
and with a special view to their intention, and the remainder is copied 
from a form originally prepared without special reference to the par- 
ticular parties, the written parts control the printed parts, and if the two 
are absolutely repugnant, the latter must be so far disregarded. Comp. 
Laws 1913, § 5911. 


Brrpzet1t, J. Separate actions were brought for the foreclosure of 
two chattel mortgages. One Green intervened in both actions, and 
asked for the foreclosure of a thresher’s lien and a chattel mortgage 
held by him. The actions were consolidated and resulted in the fore- 
closure of the Green lien and mortgage and in the entry of judgment 
against the defendant for the amount of plaintiff's claim and for a 
deficiency in favor of the intervener. From this judgment the plain- 
tiff appeals, claiming that his mortgage is prior to the liens of the 
intervener. The facts are as follows: On January 28th, 1915, the 
defendant, Dwyer, executed and delivered to the plaintiff, Hagen, a 
promissory note for $500 and a chattel mortgage securing the same. 
The mortgage described the note and in addition contained the follow- 
ing recital of consideration: ‘This chattel mortgage being made and 
accepted upon the express condition that the mortgagee shall furnish 
and supply to the mortgagor, at the current market retail prices and on 
credit, general merchandise of the value of five hundred ($500) dollars, 
such credit for merchandise being payable at the same time with the 
note herein described.” | 

The foregoing was filled in with a typewriter, and the following is a 
part of the printed form: “It is agreed, that this instrument shall be 
construed as covering and securing any and all additional indebtedness 
which the first party may contract to the second party, at any time 
during the life of this mortgage.” 

The mortgage purported to cover a crop to be grown during the year 
1915 upon land described as follows: “One hundred (100) acres 
lying in the northwest part of the northwest quarter of section No. 28, 
Township No. 141, Range No. 54.” 

On March 9th, 1915, Dwyer executed a written guaranty in favor 
of Hagen by which he guaranteed the payment of an amount not to 
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exceed $225, covering an existing indebtedness of, and future advances 
to, one Joseph Brosche, an employee of Dwyer. 

On September 4th, 1915, Dwyer gave Hagen another note and mort- 
gage for $150. This mortgage covered “25 acres of wheat south of the 
north 100 acres of section 23.” 

On September 13, 1915, Dwyer gave a note and mortgage to the 
intervener, Green, for $1,850.40, the mortgage covering the crop on the 
west half of section 28. 

On October 30th, 1915, Green filed a thresher’s lien claiming $385. 

There are some minor facts which will be stated later in this opinion, 
as they become material to a consideration of the legal questions aris- 
ing upon the foregoing facts and to a review of the findings of the 
learned trial judge, which are challenged in the appellant’s specification 
of errors. 

The main argument of the appellant is in support of the specifica- 
tion predicated upon the finding that the plaintiff’s mortgages are void 
because of their failure to describe the property intended to be cov- 
ered? In both of plaintiff’s mortgages the descriptions are so vague 
as to cover no particular property to the exclusion of other property 
of the same nature. It follows from this that the mortgages are neces- 
sarily void, unless upon reference to the extrinsic evidence touching 
the acreage and character of the crops grown by the mortgagor it is 
made to appear that the descriptions employed are applicable to certain 
property and to no other. A careful examination of the record dis- 
closes an unsatisfactory condition of the proof with reference to the 
cropping of the northwest quarter of section 23 during the year in 
question. It is undisputed that there were grown upon the westerly 
side of this quarter 108 acres of wheat, but there is no evidence as to 
what was grown upon the remainder of the tract, although it further 
appears that there were 110 acres of rye upon the west half of the 
section, and that there were some 28 acres of wheat upon the southwest 
quarter. This unsatisfactory state of the record renders it necessary 
for us to consider the effect of the description in the first mortgage, 
both upon the theory that the fact is, as stated by counsel for appellant, 
that the whole of the northwest quarter was sown to crop, about 108 
acres being sown to wheat and the remaining portion to rye, and upon 
the hypothesis that there were but 108 acres of crop upon the quarter 
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in question. Upon the first hypothesis, assumed for the purpose of this. 
discussion, it is difficult to see how the faulty description in the mort- 
gage, purporting to cover the crop to be grown upon the 100 acres. 
lying in the northwest part of the quarter section, was in any way aided 
by the evidence alwunde. Disregarding the extrinsic facts as to the 
cropping of the land, it is manifest that the description refers to no. 
defined parcel, and that it might be satisfied by any one of numberless 
tracts. The fundamental vice in the description consists in the failure 
to employ terms appropriate to define a given subdivision or definite 
fraction of one. The authorities clearly establish that a description of 
this character is so indefinite and vague as to render the mortgage void, 
particularly as to subsequent purchasers and creditors. In the case of 
Wattles v. Cobb, 60 Neb. 403, 83 Am. St. Rep. 537, 83 N. W. 195, 
the description purported to cover certain crops, including 340 acres 
of corn to be grown upon certain described lands. There were grown 
upon the lands described 425 acres of corn, and it was held that the 
description was so faulty as to invalidate the mortgage. In Walter A. 

Wood Mowing & Reaping Mach. Co. v. Minneapolis & N. Elevator Co. 

48 Minn. 404, 51 N. W. 878, the following description, “40 acres of 
wheat on the N. E. 4 section 4, T. 161, R. 76,” was held too indefinite 
where it appeared that there were 75 acres of wheat seeded on the 
quarter section described. See also 5 R. C. L. 427, and Jones, Chat. 
Mortg. 5th ed. § 55a. 

Counsel for appellant has cited authorities holding descriptions suf- 
ficient where the parcels or subdivisions have not been clearly defined, 
but in all such cases there were descriptive words used which, when 
considered in the light of the extrinsic evidence employed in applying 
the terms of the mortgage, rendered the description adequate. Wade 
v. Strachan, 71 Mich. 459, 39 N. W. 582; State v. Logan, 100 N. C. 
454, 6 S. E. 398; Nichols, S. & Co. v. Barnes, 3 Dak. 148, 14 N. W. 
110; Melin v. Reynolds, 32 Minn. 52, 19 N. W. 81; Minor v. Sheehan, 
30 Minn. 419, 15 N. W. 687. If, upon a retrial, it should develop 
that during the year in question there were grown upon the northwest 
quarter of section 23 approximately 108 acres of wheat and that this 
was all the crop grown upon such quarter section, in our opinion, the 
mortgage, when considered in the light of the extrinsic evidence, would 
be brought within the rule of law relied upon by the counsel for appel- 
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lant, and would be valid. It cannot be successfully contended that the 
mortgage was void because the crop covered a few acres more or less 
than the number referred to in the description. It might well appear 
that the mortgage was intended to cover such crop as would be grown 
upon the quarter section in question, and that it was contemplated that 
about 100 acres would be cropped. In the light of extrinsic facts such 
as these, the failure to correctly describe the land upon which the crop 
was to be grown would not affect the validity of the mortgage, for under 
such facts it would be quite apparent that the description could have 
been intended to apply to no other property than what was so described 
with reasonable certainty. 

In our opinion the mortgage executed on September 4th, 1915, which 
purports to cover certain wheat described as “25 acres of wheat south 
of the north 100 acres of section 23,” is void for the reasons assigned 
under the first hypothesis above. It is impossible to locate with definite 
certainty any particular 25 acres of wheat intended to be covered by 
the mortgage grown upon land “south of the north 100 acres of section 
23.” The description is not even confined to the half section nor to 
the quarter section, and it is difficult to see how a roving description 
of this character can possibly be made certain in its application, in the 
light of any extrinsic evidence that might be adduced in the case at 
bar. It does not point to any measure according to which it can be 
made definitely applicable. It differs from the other description in 
that the former description was made applicable to 100 acres of crop 
upon a certain quarter section, whereas this description would be satis- 
fied by any 25 acres out of the larger wheat field, provided only that 
it be not a part of the north hundred acres of the section. 

Holding, as we do, that the description in the mortgage first above 
referred to would be good under facts which might develop upon a 
retrial, it becomes necessary to consider the further contention of the 
appellant that the mortgage was intended not only to secure the $500 
note of even date with the mortgage, but was intended to cover addi- 
tional indebtedness as well. After reading the mortgage in the light of 
the facts appearing in the record, we think this contention wholly un- 
founded. It clearly appears that the mortgage was given primarily to 
secure a note which had been taken for goods to be supplied in the 
future upon credit. The clauses inserted in the mortgage in type- 
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writing not only identify the note given by the mortgagor, but state 
the consideration for the mortgage in such terms as to make it very 
apparent that the mortgage was given for no other consideration than 
that which supported the note. Where a mortgage bears such unmis- 
takable evidence as to the consideration which supports it and as to 
the indebtedness it was given to secure, it is improper to extend it so as 
to make it applicable to additional indebtedness of a similar character, 
particularly as against subsequent lienholders. Where there is a con- 
flict between the plain meaning of the inserted clauses and those ap- 
pearing in the printed blank used, the meaning to be deduced from 
the inserted clauses must prevail. As we view the mortgage, it secures 
only the $500 note given to cover credit for merchandise to be supplied 
in the future. 

It appears that Dwyer sustained a loss by hail, for which he was 
compensated by insurance to the extent of $335.49 net, after payment 
for premiums, seed grain, etc. This money was paid to a bank to which 
Hagen had pledged the note and mortgage as collateral security. At 
the time the payment was made instructions were given by Dwver to 
apply the money on the note. These instructions were followed by the 
cashier of the bank, but later the indorsement of credit was erased at 
Hagen’s request. Under section 5799 of the Compiled Laws of 1913 
this payment must be considered as applied upon the $500 note, and 
the mortgage, if shown to be valid, will stand as to the balance of the 
indebtedness resulting from the credit extended by Hagen to Dwyer 
for merchandise sold to Dwyer. 

It is contended by the appellant that the thresher’s lien of the inter- 
vener 1s invalid and excessive; and that if such lien ever existed, it was 
waived by his sale of some of the property to which the lien attached. 
There is ample, positive, and uncontradicted testimony to support the 
findings of the trial judge to the effect that Green, the intervener, oper- 
ated the threshing machine as lessee, and that as such thresher he 
threshed grain for the defendant entitling him to a lien for the con- 
tract price amounting to $385. A careful examination of the evidence 
in the record fails to convince us that the positive testimony supporting 
the above conclusions is successfully overcome by the circumstance of 
Green’s disposing of a small portion of the grain and applying the 
proceeds for the benefit of Dwyer. Even though Green did sell some 

36 N. D.—23. 
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of the wheat, as contended by appellant, and apply the money in pay- 
ment of Dwyer’s indebtedness to other persons, such acts would not 
necessarily constitute a waiver of the lien upon the remainder of the 
crop. Waiver in such cases is a question of intent. Wonser v. Walden 
Farmers Elevator Co. 81 N. D. 383, 153 N. W. 1012. 

The judgment of the trial court is reversed and the cause remanded 
for a new trial only as to the issues pertaining to the validity of the 
Hagen mortgage, the apportionment of the thresher’s lien thereon, and 
for such further proceedings as are rendered necessary to the entry of 
a final judgment in conformity with this opinion. Neither appellant 
nor respondent shall be entitled to recover costs on this appeal. 


Rosinson, J. The plaintiff brings this action to recover a judgment 
and to foreclose two chattel mortgages made to him by defendant. The 
first is a mortgage by defendant to secure $500 and other advances. 
It is on an undivided half of all crops of every kind grown during the 
year 1915 on “100 acres in the northwest part of the N. W. 4 of Section 
23, in Township 141, of Range 54, in Cass County, N. D.” The second 
mortgage is on “25 acres of wheat south of the north 100 acres of Sec- 
tion 23.” | 

The intervener claims priority under a subsequent mortgage made 
to him by defendant for $1,850.40, covering the crop on the west half 
of section 23 in the same township and range. The plaintiff appeals 
from a judgment sustaining the claim of the intervener and holding 
void the first mortgage because of the way in which the property is 
described. He also objects to the judgment for a threshing lien asserted 
by the intervener. 

In a chattel mortgage it is often quite impossible to describe horses, 
cattle, and other property so that it can be identified without inquiry. 
The purpose of the law in requiring the making, filing, and indexing 
of chattel mortgages, is to give notice to a subsequent purchaser or 
encumbrancer who consults the records and acts in good faith. If the 
intervener had gone to the office of the register of deeds and consulted 
the index record of mortgagors, under the letter “D” he would have 
found a reference to the first mortgage on all crops grown during the 
year 1915 on the northwest 100 acres of a definite quarter section of 
land. In taking a second mortgage on the same crop in the autumn of 
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1915, he was charged with notice of the crops then on the quarter sec- 
tion. The wheat crop was 108 acres, and the plaintiff had a valid 
mortgage on 100 acres of that crop, and it was not for the intervener to 
take a second mortgage and say that he did not know of the first. 

In regard to the mortgage on “25 acres of wheat on the south of the 
north 100 acres of Section 28,” this description is void. It is too in- 
definite for any purpose. The north 100 acres of the section means 
a strip of land 50 rods wide on the north side of the section, and the 
description refers to 25 acres south of that strip, even though it is not 
in section 23. 

In regard to the lien which the intervener may claim for threshing 
the 100 acres of wheat, the amount must be determined by a showing 
of what the threshing was reasonably worth, and not by any collusive 
agreement made between Dwyer and the intervener. And it must 
appear that the lien asserted by the intervener is for a sum justly due 
and owing from Dwyer to him for the threshing of the 100 acres. The 
charge for the threshing does appear to be unreasonable, and if it ap- 
pears that the intervener sold or consented to the sale of any property 
covered by the mortgage of the plaintiff, he, the intervener, is charge- 
able with the price or reasonable value of the same. That is the law of 
this case. 7 





MINNEAPOLIS IRON STORE COMPANY, Respondent, v. WM. 
BRANUM, Defendant, Monarch Elevator Company, Garnishee, 
and International Harvester Company of America, Intervener and 


Appellant. 
| (162 N. W. 543.) 


Landlord — tenant — relationship — defined — real estate — lessor — lessee 
=— lease — possession of land — grants — title — allegiance to — rent. 
1. The words landlord and tenant denote a well-understood legal relation 


Note.—On occupation of premises as a servant and as a tenant, see extensive: 
note in 4 L.R.A.(N.8.) 698. 

On sale or mortgage of crops raised upon shares, see note in 23 L.R.A. 468. 

The right of a landlord to reserve title to or lien on crops to be raised by his 
tenant is discussed in a note in 14 Am. St. Rep. 166, and also 119 Am. St. Rep. 
122. 
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existing between the lessor and the lessee of real estate. The relation is con- ! 
tractual, and is initiated by lease (or agreement therefor) at will, from year 

to year, for a term of years, or for life. The lease or agreement expressly or 

impliedly grants possession of the lands to the tenant, conveys to such tenant 

an estate in the land at will, from year to year, for a term of years, or for 

life, as the case may be. The tenant at all times acknowledges allegiance to 

the title of the landlord to such land, and the tenant acts in subordination to 

the title of the land in the landlord, paying rent in some form for the use and 

privilege of occupation of such land. 


Master and servant — relationship. 

2. A master is one who prescribes the direction, the means, and method of 
the work, and who controls and directs another, his servant, in the discharge 
of his duties, whom he may discharge at will, with or without cause; a servant 
is one who is employed to render personal services to another, his master, and 
who remains in the discharge of his duties under the control and direction, and 
subject to the order, of the master in the discharge of the work and duties 
undertaken. 


Landlord and tenant — contract — nature of — defined — owner of land — 
grant of use — rent — payable in shares of grain — title to grain — re- f 
served in landlord — by contract — landlord and tenant — relationship 
created by — tenancy. 

3. Where one, the owner of land, grants the use, occupation, and possession 
of such land to another for a year or a term of years for a stipulated share 
of the crop each year for the use of said land, and such contract contains a 
provision “that the title and possession of all crops or grain so raised on said 
land during such time of such contract shall be and remain in the landlord 
until division thereof,” held that such contract creates the relation of land- 
lord and tenant, and not the relation of master and servant; that the contract 
is one of tenancy, and not one of hiring. 


Lease — covenant — lien — landlord — tenant — contract between — posses- 
sion and occupancy of land — granted to tenant — estate in tenant — to 
land covered by contract — tenants in common of crops — reservation 
of title in landlord — creates only a lien — chattel mortgage — in nature 
of advances — by landlord — security for. 

4. Where one, the owner of land by a written instrument, grants the use, 
occupation, and possession of such land to another for a year or a term of 
years, and as rent for the use thereof is to receive a stipulated share of the 
crops or grain raised thereon each year, such a contract constitutes a lease, 
and the owner of such land is denominated the landlord, and the person to 
whom said land is let for use and occupation is a tenant. Such lease conveys € 
an estate in such land to the tenant during the time of a lease, and the lJand- 
lord and tenants are tenants in common of their crops and grain grown or 
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harvested on such land each year during the time the lease continues in effect; 
and where such a contract or lease contains a covenant “that the title and 
possession of all crops and grain raised or harvested on said land during the 
time of such lease shall remain in the landlord or owner of such land until 
division thereof,” such a provision operates, and the effect thereof is, to create 
a lien on the tenants’ share of such crops in the nature of a chattel mortgage 
lien to secure the advances, if any, of the landlord to the tenant. 


Tenant — chattel mortgage — may give on his share — attaches to crop — 
existence of — when appearing above ground. 

5. A tenant of lands upon shares may give a chattel mortgage upon his 
share of the crops to be grown upon such land for such time as provided, in 
accordance with the law, and such chattel mortgage will attach to such share 
of such crops when such crops come into existence, and such crops will, for 
the purpose of the attaching of the chattel mortgage lien, be deemed to be in 
existence at least as soon as such crops appear above ground and appear to 
the natural senses to be in existence. 


Landlord — owner of land — tenant — the one who labors — crops and cul- 
tivates — both have property interests — in crops — equal dignity — pro- 
tection in. 

6. The landlord and tenant are each important factors. The landlord be- 
cause he is the owner of the fee and furnishes the land upon which the work 
is to be done. The tenant is also a very important factor, as he does the labor 
which brings the crop into existence, and cultivates and cares for it until 
maturity, and produces real value; the crops of grain produced are the result 
of his toil, and in such crops both the landlord and tenant have a property 
interest which is of equal dignity, and each should be securely protected in 
his property rights. 


Lease — crops reservation of title to — in landlord — shares of crops — ten- 
ant’s share — delivered to elevator — no division made — tickets is- 
sued — held by elevator company — garnishment — on elevator com- 
pany, subsequent to chattel mortgage given — lien of — inferior to 
such mortgage — mortgage attaches when crop comes into being. 

7. Where the tenant’s share of grain, under the ordinary lease containing 
@ provision “that the title and possession of all crops shall remain in the 
landlord until division,” has been delivered to an elevator without any division 
having been made, and storage tickets are issued therefor to the landlord for 
his share, and the tenant’s storage tickets are issued, but are held by the ele- 
vator, and such elevator is served with a garnishment process which, in point 
of time, is subsequent to a chattel mortgage filed prior thereto against tenant's 
share of such crops and before division, such garnishment process and Ien is 
junior, and subject to the lien of a chattel mortgage filed against said crop 
prior to the service of the garnishment process and lien, and such chattel mort- 
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gage attached to the tenants’ share of said crop and became a lien thereon as 
soon as such crop came into existence, and attaches to the tenant’s share of 
such crop at that time, and not at the time of division of the crop, and such 
chattel mortgage is a prior lien to the lien by attachment. 


Opinion filed March 5, 1917. Rehearing denied April 28, 1917. 


Appeal from the District Court of Benson County, Hon. C. W. 
Butiz, Judge. 

Reversed and remanded. 

Lawrence & Murphy, for appellant. 

There was a sufficient division of the grain and vesting of title of 
the tenant’s share in the tenant to warrant us in saying that Branum’s 
mortgage to appellant attached and was a prior lien to the garnishment. 
The equal value of each share could at least have been ascertained, and 
each was entitled to his aliquot part. Gates v. Rifle Boom Co. 70 
Mich. 309, 38 N. W. 245; Stone v. Quaal, 36 Minn. 46, 29 N. W. 
326; Kaufmann v. Schilling, 58 Mo. 218; First Nat. Bank v. Scott, 
36 Neb. 607, 54 N. W. 987; Pickering v. Moore, 67 N. H. 533, 31 
L.R.A. 698, 68 Am. St. Rep. 695, 32 Atl. 828. 

Identification of the very grains of wheat is not necessary, where 
_ it ig like and in one mass. Wilson v. Nason, 4 Bosw. 155; Muse v. 
Lehman, 30 Kan. 514, 1 Pac. 806. 

All persons were bound to take notice of appellant’s mortgage. It 
was timely and properly filed. Frankhouser v. Ellett, 22 Kan. 127, 
31 Am. Rep. 171; Brackett v. Harvey, 91 N. Y. 214; Muse v. Leh- 
man, 30 Kan. 514, 1 Pac. 808; 5 R. C. L. p. 1050; Ayre v. Hixson, 
53 Or. 19, 183 Am. St. Rep. 819, 98 Pac. 520, Ann. Cas. 1913E, 
659; Jones, Chat. Mortg. § 481; Ilfeld v. Ziegler, 40 Colo. 401, 91 
Pac. 825; Adams v. Wildes, 107 Mass. 123; Kreuzer v. Cooney, 45 
Md. 582; Horne v. Hanson, 68 N. H. 201, 44 Atl. 292; Fuller v. 
Paige, 26 Ill. 358, 79 Am. Dec. 379. 

An equitable lien exists upon the proceeds of the grain, in favor of 
the holder of this mortgage, and especially is this true against anyone 
with notice. Howes v. Whipple, 41 Ga. 322. 

Plaintiff is estopped to assert or claim a superior right to the inter- 
vener, because, by taking a second mortgage upon the same property, 
he declared himself subordinate in his rights to the intervener, and he 
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cannot change his position to the injury of the intervener. Sever v. 
Gregovich, 16 Nev. 325; Horne v. Hanson, 68 N. H. 201, 44 Atl. 292; 
16 Cyc. 802. | 

The division of the tickets was a division of the grain itself. The 
physical commingling of the grain with other like grain did not affect 
the title to the property under the storage ticket law. Rice v. Nixon, 
97 Ind. 97, 49 Am. Rep. 430; Schindler v. Westover, 99 Ind. 395; 
Sexton v. Graham, 58 Iowa, 181, 4 N. W. 1090; Nelson v. Brown, 53 
Towa, 555, 5 N. W. 719; Ledyard v. Hibbard, 48 Mich. 421, 42 Am. 
Rep. 474, 12 N. W. 637; Hall v. Pillsbury, 48 Minn. 33, 7 L.R.A. 
529, 19 Am. St. Rep. 209, 44 N. W. 673; State v. Barry, 77 Minn. 
128, 79 N. W. 656; O’Dell v. Leyda, 46 Ohio St. 244, 20 N. E. 472; 
McBee v. Ceasar, 15 Or. 62, 13 Pac. 652; Dole v. Olmstead, 36 IIL 
150, 85 Am. Dec. 397. 

When grain is delivered to and placed in an elevator in the due and 
ordinary course of such business, it is not to be.expected that the grain 
of like kind, belonging to different persons, shall be put into a separate 
bin or place, but it may be presumed that the depositors of such grain 
and the warehouseman all intended and expected that it should go into 
the common mass. These transactions nearly always are contracts of 
bailment. Rice v. Nixon, 97 Ind. 97, 49 Am. Rep. 430; Dammann v. 
Schibsby Implement Co. 30 N. D. 15, 151 N. W. 985. 

Torger Sinnes and Clyde Duffy, for respondent. 

The intervener’s mortgage never attached to the grain in question, 
because its mortgagor never had title to such grain, and, further, the 
grain had been so intermingled with other grain of like kind that it 
could not be identified. A mortgage may be given upon property not 
yet acquired, but the lien of such mortgage never attaches until the 
mortgagor actually acquires such property or an interest therein, and 
in the latter case only to such interest. Comp. Laws 1913, sec. 6706. 

A cropper does not acquire any interest in the grain raised until a 
division thereof and final settlement. Especially is this true where 
the contract reserves title to all crops in the Jandowner until such con- 
ditions have been met. Angell v. Egger, 6 N. D. 391, 71 N. W. 547; 
Bidgood v. Monarch Elevator Co. 9 N. D. 627, 81 Am. St. Rep. 604, 
84 N. W. 561; Hawk v. Konouzki, 10 N. D. 37, 84 N. W. 563; Aron- 
son v. Oppegard, 16 N. D. 595, 114 N. W. 877; Wadsworth v. Owens, 
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17 N. D. 178, 115 N. W. 667; Simmons v. McConville, 19 N. D. 787, 
125 N. W. 304; Wadsworth v. Owens, 21 N. D. 255, 1380 N. W. 932; 
McFadden v. Thorpe Elevator Co. 18 N. D. 93, 118 N. W. 242; Whit- 
hed v. St. Anthony & D. Elevator Co. 9 N. D. 224, 81 Am. St. Rep. 
562, 838 N. W. 238; Herrmann v. Minnekota Elevator Co. 27 N. D. 
235, 145 N. W. 821. | 

The division of the storage tickets issued by the elevator company 
did not amount to a division of the grain, and is wholly immaterial. 
Hall v. Pillsbury, 43 Minn. 33, 7 L.R.A. 529, 19 Am. St. Rep. 209, 
44 N. W. 673; 6 C. J. 1097 note (b). 

The obligation of bailment created when an elevator company re- 
ceives grain into its elevator is of such a peculiar character that the 
elevator company can fully discharge it to the ticket holder by a delivery 
of grain of the-same kind, grade, and quantity. Best v. Muir, 8 N. D. 
48, 73 Am. St. Rep. 742, 77 N. W. 95. 

In this case the intervener’s mortgage never attached or became a 
lien upon the grain, because the description in the mortgage is insuf- 
ficient to identify the grain, and further, the grain was so commingled 
with other like grain that it could not be identified. Bidgood v. Mon- 
arch Elevator Co. 9 N. D. 627, 81 Am. St. Rep. 604, 84 N. W. 561; 
Blakely v. Patrick, 67 N. C. 40, 12 Am. Rep. 600; Jacobsen v. Christ- 
iansen, 18 Utah, 149, 55 Pac. 562; Wattles v. Cobb, 60 Neb. 403, 83 
Am. St. Rep. 537, 83 N. W. 195; Williamson v. Steele, 3 Lea, 527, 
31 Am. Rep. 652; Barrett v. Fisch, 14 Am. St. Rep. 243, note. 

As against third persons the mortgage must point out the subject- 
matter so that third persons may identify the property covered by aid 
of such inquiries as the instrument itself suggests. 6 Cyc. 1022, and 
note 25, 1025, and cases cited in note 34; 7 Cyc. 36; Jones, Chat. 
Mortg. 5th ed. § 56; 5 R. C. L. 405, 426, § 58, 441. 

There is no question of estoppel in this case. Neither is there any- 
thing in the record to disclose the existence of a second mortgage on 
the grain in question, excepting by an offer of proof made by counsel 
on the other side after the case was closed and such offer refused by 
the court. But even so, the holder of a second mortgage is never es- 
topped to question the validity of a first mortgage. 10 R. C. L. 689. 
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Gracr, J. This is an appeal by the intervener from the judgment 
and order denying the motion for a new trial. 

Action was brought by plaintiff in the district court of Benson coun- 
ty, North Dakota, against defendant, upon a promissory note. In the 
main action, judgment by default was entered against the defendant. 
Ancillary to the main action, garnishment process was issued by the 
plaintiff and served upon the Monarch Elevator Company, as gar- 
nishee. 

The answer of the garnishee was that on the 16th day of October, 
1915, the time of the service of the garnishee by process, the Monarch 
Elevator Company had in its possession and under its control 
1,3024%o bushels of No. 1 Durham wheat, which the defendant, Wm. 
Branum, claims to own, and further answered by showing that on the 
20th day of October, 1915, the International Harvester Company of 
America, a corporation, served upon this garnishee a notice of claim 
of lien upon said grain, said notice being marked “exhibit A.” 

The garnishee also claims a lien for its storage from the 9th day of 
October, 1915, and for handling charges, in case such grain should be 
removed. The garnishee, except as stated herein, denies any other lia- 
bility to the defendant, Wm. Branum. “Exhibit A” was also served 
upon the plaintiff in the main action. 

The International Harvester Company of America appears in this 
action as intervener, and its complaint of intervention, in effect, is as. 
follows: | 

That the intervener is a foreign corporation; that on the 23rd day 
of January, 1913, defendant, Wm. Branum, executed and delivered 
to this intervener eight promissory notes, as follows; to wit, one note 
for $42.28, due October 1st, 1913, with interest at 10 per cent; one 
note for $105.05, due October 1st, 1913, with interest at 10 per cent; 
one note for $160.68, due October Ist, 1913, interest at 8 per cent; 
one note for $287, due October 1st, 1913, interest at 10 per cent; one 
note for $130.05, due October 1st, 1913, interest at 10 per cent; one 
note for $284.84, due November 1st, 1913, interest at 10 per cent ; note 
for $149.36, due November Ist, 1913, interest at 8 per cent; note for 
$228.95, due November Ist, 1914, interest at 8 per cent;.and three 
notes dated April 3rd, 1912, one for $800, due November Ist, 1912, 
interest at 7 per cent; one for $837.57, due November 1st, 1913, in- 
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terest at 7 per cent; and one for $837.50, due November Ist, 1914, 
interest at 7 per cent. 

That on the 2d day of November, 1914, as a part of the same trans- 
action, and for the purpose of securing payment of such promissory 
notes, the defendant, Wm. Branum, executed and delivered to the in- 
tervener-a certain chattel mortgage for one half of all wild and tame 
crops of every nature now growing, heretofore planted, sown, or grown, 
cultivated, or harvested, during the year 1915, on the following des- 
cribed real estate in Benson county, state of North Dakota: northeast 
one quarter (N. E. +) of Section 19, south one half (S. 4) of the south- 
east one quarter (S. E. $) of Section 18, and the south half (S. 4) of 
the southwest one quarter (S. W. 4) of Section 17, Township 153, 
Range 71. That the said chattel mortgage was duly filed for record in 
the office of the register of deeds of Benson county, on the 7th day of 
November, 1914. 

The complaint of the intervener further alleges in reference to said 
mortgage the further conditions usually found in such chattel mort- 
gage as to the powers such mortgagee might exercise in case default oc- 
curred in said mortgage, and alleges a power of sale, and also alleges 
default in terms and conditions of said chattel mortgage. The com- 
plaint of intervener further alleges that certain crops were grown and 
harvested upon said land during the year 1915; that said crops were 
subject to a lien and encumbrance of this chattel mortgage, and that 
such crops were delivered to and deposited with the garnishee, the 
Monarch Elevator Company, by the said defendant, Wm. Branum, or 
his agent, and the proceeds thereof are now in the possession of the 
said Monarch Elevator Company, and the said Monarch Elevator Com- 
pany have been duly notified of the said intervener’s mortgage and claim 
to said crops; and further alleges that the garnishment by the Minne- 
apolis Iron Store Company, in so far as the same relates to the grain 
raised upon said described premises, or the proceeds thereof, now in 
the possession of the said Monarch Elevator Company, is wholly sub- 
ject to the lien encumbrance of the intervener’s mortgage, and this in- 
tervener is entitled to the possession of said crops for the purpose of fore- 
closure of said mortgage, or if said crops have been sold, then said in- 
tervener is entitled to have the lien and encumbrance impressed as 
against said proceeds. 
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The plaintiff in the action then served the following amended answer 
to complaint in intervention in effect as follows: The plaintiff, answer- 
ing the allegations contained in the complaint of intervention of In- 
ternational Harvester Company of America, alleges it has no knowl- 
edge or information sufficient to form a belief as to the allegations con- 
tained in paragraphs 2, 3, 4, 5, and 7, in said complaint, and therefore 
denies same. The plaintiff admits that during the year 1915, certain 
crops were raised and harvested upon said land; it is alleged that prior 
to planting of said crops, and at all times thereafter, said premises were 
owned by Knute T. Erickson and Theodore Erickson, and that the 
crops planted and harvested upon said described premises in the year 
1915 were planted and harvested by the defendant, Wm. Branum, 
under and by virtue of a certain contract of lease, bearing the date of 
March 26th, 1915, and entered into between the said Erickson, as own- 
er of said premises, and the defendant, Wm. Branum, as lessee, which 
said contract was the usual croppers’ contract, and, among other things, 
provided that until the division thereof, the title and possession of all 
the hay, grain, crops, and produce raised, grown, or produced on said 
premises should be and remain in Ericksons. Alleges further that crops 
of 1915, so raised upon said premises, were at no time divided, and 
further alleges that by reason of conditions of said contract the defend- 
ant never acquired any title, interest, or right to or possession of the 
said crops raised upon said premises during the year 1915. Said 
answer further alleges said crops were hauled to the Monarch Elevator 
Company without division, and were stored therein for general stor- 
age, under the direction of the Ericksons, the owners thereof, and the 
said crops were thereupon mingled with other grain in said elevator 
and their identity was entirely lost. Said answer further alleges that 
under the direction of the Ericksons, the garnishee issued to the defend- 
ant, Wm. Branun, storage tickets in the form described by law, en- 
titling defendant to 1,3024%o bushels of No. 1 Durham wheat, said 
storage tickets representing crops raised upon the said premises in the 
year 1915, and delivered to said Monarch Elevator Company. Said 
answer further alleges said storage tickets do not entitle defendant to 
any part of the crops raised upon said premises for the year 1915, but 
merely to the number of bushels hereinbefore mentioned as to the same 
kind and quality of grain; and further alleges, it is the grain to which 
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defendant is entitled to under said storage tickets that is disclosed by 
the garnishee, and which is claimed by the defendant under this garnish- 
ment. Said answer further denies that the mortgage of the intervener 
has attached to any part of the crops raised upon said described prem- 
ises during the year 1915, or become a lien thereon, and denies that the 
said intervener has any mortgage, lien, claim, or demand on or against 
any grain or proceeds thereof belonging to the said defendant, and now 
in the possession of the said garnishee, and said answer demands that 
the International Harvester Company take nothing, and that the pro- 
ceeds of the said grain be applied to the satisfaction of plaintiff’s judg- 
ment. 

The facts in the case are about as follows: 

Wm. Branum, the defendant, was a tenant of a certain tract of land 
under contract with the owners, being the land described in intervener’s 
complaint, containing a condition that Branum did not get title to the 
crop until the division of the crops thereon. At the time Branum be- 
came a tenant he had already executed a mortgage to the International 
Harvester Company of America, intervener, on one-half interest in 
the crops to be raised in the year 1915, which was a first mortgage in 
point of time. Certain crops were raised upon said land in the year 
1915 by Branum, and all such crops were hauled to the elevator with 
the knowledge and consent of both Branum and the Ericksons. It 
seems to be a fact that certain grain was hauled to the elevator from day 
to day, and in the evening of each day, after the grain was in for that 
day, storage tickets were issued for the grain hauled on that day,—one 
half in favor of the landlord and one half for Branum, the tenant. That 
the storage tickets issued in favor of the landlord were delivered to them 
and those issued in favor of Branum were held by the elevator com- 
pany. The elevator company thus held for Branum, 1,302450 bushels 
of No. 1 Durham wheat. The plaintiff sued the defendant and served 
garnishee summons upon the elevator company, and claimed the right 
to the proceeds of such grain, regardless of the mortgage of the Inter- 
national Harvester Company, filed November 1st, 1914, claiming such 
mortgage never attached to defendant’s share of said grain under said 
contract of lease, for the reason that the title and possession of all the 
crops raised upon said land under said contract or lease remain in the 
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landlord until the division thereof, and that there was never any divi- 
sion. 

The intervener claimed that the said chattel mortgage attached as a 
lien against one-half interest of the defendant to said crops so raised 
upon said land during the year 1915. 

The question here presented for consideration is the one which has 
continually presented much difficulty and about which there has been 
a great uncertainty every since the pioneer decision concerning this 
question, found in the case of Angell v. Egger, 6 N. D. p. 391, 71 N. 
W. 547. Prior to the time of this decision in this state, wherever one 
had leased land from another for a year or term of years, the one, the 
owner of the land, was termed the landlord, and the other one, who 
leased the land, was called tenant, and all their relations were fixed and 
governed by the well-settled rules concerning landlord and tenant; 
but at the time when the decisicn in the Angell v. Egger case was 
written by this court, it had become quite common to insert in such 
contracts regarding the leasing of lands a provision providing that 
the title and possession of all crops raised upon land under such 
contracts should remain in the landlord until division, and the court, 
in construing this kind of a contract in the Angell v. Egger case, 
held that such contracts were not governed by the laws of landlord 
and tenant, but were governed and would be construed by the law 
governing the relations of master and servant, and from the time 
of this decision there has been an eternal and never-ceasing conflict 
between the laws governing relations of landlord and tenant and 
the laws governing the relations of master and servant. Each of 
said branches of law contending for supremacy and privilege of gov- 
erning the relations between the owners of the land and the tenant 
of it under such contract, as has been mentioned. 

The law concerning landlord and tenant is as old as civilization it- 
self. It came into existence in the infancy of civilization, and has 
come, by gradual accretion of new rights, privileges, and principles 
during the centuries of its development, to be considered as one of the 
most momentous, extensive, and far-reaching branches of the law. On 
the other hand, the same is true of the law of master and servant. 
Ever since it has been the privilege of one man to employ the labor of 
another for hire, and that tims ia almost coeval with humanity itself, 
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there have been formulated, evolved, and brought into existence rules 
of law governing the relations of master and servant, which have also 
become one of the most momentous branches of the law. 

The principles and rules governing these two great branches of the 
law have become immutably fixed. The laws in these two great rela- 
tions have in all these centuries become as positive and fixed almost as 
the laws of gravitation; almost as fixed as the stars in the firmament; 
almost as constant as the revolution of the Heavenly bodies about 
the sun, and it is about as impossible to apply the law of master 
and servant to a relation which is in fact that of landlord and 
tenant, as it is to invert the very laws of nature. We might just 
as well expect the apple, when it becomes loosened from the bough, 
to ascend heavenward, instead of falling to the earth in obedience 
to the laws of gravitation. We might as well expect the centripetal and 
centrifugal forces to become reversed in their properties. We might 
as well expect that the seasons of the year will reverse their regular re- 
curring order, thus hoping to change the fixed laws of nature, as to 
hope and expect that we can invert the forces, principles, and rela- 
tions of two of the greatest branches of the civil law and expect har- 
mony, and hence, ever since the decision in the case of Angell v. Egger, 
where the court sought to apply the law of master and servant to a re- 
lation which is plainly that of landlord and tenant, there has been an 
unrelenting and unceasing struggle on behalf of the law of landlord and 
tenant to assume its proper functions, and retake and regain its privi- 
lege and powers, usurped by the law of master and servant in the case 
of Angell v. Egger. All during the twenty years since that decision the 
struggle has never ceased, as is evidenced by the great number of cases in 
this court involving some branch of the same identical question. 

We make this general proposition, that the law of master and serv- 
ant cannot for one particular thing, and in one particular covenant, 
usurp the privileges and functions of the law of landlord and tenant, 
and not maintain in every other covenant and condition containing such 
lease its same position as master and servant, and be governed in all 
other relations that may arise under such a contract by the law of mas- 
ter and servant. Either this must be true, or it cannot assume any of 
the duties which belong in the realm of landlord and tenant. For the 
purpose of making the matter absolutely clear, although it may be 
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elementary, we propose to recite some of the rights, privileges, duties, 
and obligations incident to landlord and tenant, and also to recite some 
of the rights, privileges, duties, and obligations incident to master 
and servant, and to demonstrate that principles and powers possessed by 
one are entirely different, distinct, and foreign to the rights, privileges, 
duties, and obligations possessed by the other; and if this can be shown, 
it should be sufficient to demonstrate the utter impossibility of invert- 
ing these two great branches of law, and should show conclusively the 
impossibility of applying the laws which govern one of these great 
branches to a subject concededly under the dominion of the other great 
branch below. 

We will now briefly enumerate some of the powers, privileges, and 
duties of landlord and tenant. 

We will first notice definition of “landlord,’’ he of whom lands or ten- 
aments are holden. “He who, being the owner of an estate in land, has 
leased the same for a term of years, on the rent reserved, to another per- 
son, called a tenant.” See Jackson v. Harsen, 7 Cow. 326, 17 Am. 
Dec. 517; Becker v. Becker, 13 App. Div. 342, 43 N. Y. Supp. 17. 

“Landlord and tenant,” a phrase used to denote the familiar legal 
relation existing between lessor and lessee of real estate. The relation 
is contractual and is constituted by lease (or agreement therefor) of 
lands for a term of yeazs, from year to year, for life, or at will. See 
Black’s Law Dict. 696. 

The relation of landlord and tenant is that which subsists by virtue of 
a contract for the possession of land at will, for definite period or for 
life. Foss v. Stanton, 76 Vt. 365, 51 Atl. 942. 

The relation of landlord and tenant arises under contract, express or 
implied, for possession of lands or tenements, in consideration of cer- 
tain rent to be paid therefor. Possession being an essential element. 
Whiteside v. Oasis Club, 162 Mo. App. 502, 142 S. W. 752. 

The reservation of rent in some form, and allegiance to the title, are 
distinguishing characteristics of the contract by which relation of land- 
lord and tenant exists. Andrews v. Erwin, 25 Ky. L. Rep. 1791, 78 
S. W. 902. 

The tenant is defined as one who holds or possesses lands or tenements 
by any kind of title, either in fee, for life, for years, at will, or upon suf- 
ferance. Powers v. Ingraham, 3 Baarb. 576. 
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“Tenant” is one who occupies land or the premises of another in sub- 
ordination to the other’s title, and with his assent, express or implied. 
Francis v. Holmes, 54 Tex. Civ. App. 608, 118 S. W. 883; Sharpe v. 

Mathews, 123 Ga. 794, 518. E. 706. 

The landlord can maintain an action to recover rent or maintain an 
action for the abandonment of the lease. The landlord cannot terminate 
the lease which is made for a definite time. When the landlord leases 
land to a tenant for one or more years, the tenant has an estate in such 
land for such time, and can hold possession thereof for the whole time. 
When a landlord delivers possession of the land to the tenant for years 
the landlord cannot enter upon the premises for any purpose except 
for those reserved in the lease. The possession is entirely that of the 
tenant. The tenant also is bound by certain rules. He cannot dispute 
the title of the landlord to the land. The tenant can maintain actions 
for trespass against anyone trespassing upon the premises during the 
time of his lease, including the landlord. In the lease, whether of the 
usual form between the landlord and tenant or in the form of the so- 
called “cropper’s contract,” the landlord cannot exercise any control 
over the performance of the work or prescribe the manner in which it 
shall be executed, nor is the tenant bound to obey any of the orders 
of the landlord. 

Discussing for a moment the relation of “master and servant,” the 
relation of master and servant exists where the master can not only 
order the work, but how it shall be done. When a person to do the 
work may do it as he pleases, such person is not a servant. The test 
is very much as follows: A servant is one who for wages serves his 
employer, following his directions and performing the work. Holmes 
v. Tennessee Coal, Iron & R. Co. 49 La. Ann. 1465, 22 So. 403, 3 Am. 
Neg. Rep. 174. 

A master.is one who not only prescribes the end, but directs, or at 
any time may direct, the means and method of doing the work. Bailey 
v. Troy & B. R. Co. 57 Vt, 252, 52 Am. Rep. 129. 

The word “servant” ordinarily indicates one, a person, hired for 
wages to work as the employer may direct. Morgan v. Bowman, 22 Mo. 
538. 

Where a person in the employment of another is in the discharge of 
his duties, subject to the immediate direction and control of his employ- 
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er, he is properly described as a servant. Gravatt v. State, 25 Ohio 
St. 162. 

The distinguishing feature of the relations between master and serv- 
ant is that the employer retains the control over the mode and manner 
of doing the work under the contract of hiring. State v. Yeiter, 54 
Kan. 277, 38 Pac. 320. 

“Servant.” A servant is one who is employed to render personal 
services to his employer otherwise than in pursuit of an independent 
calling, and who in such service remains entirely under the control and 
direction of the latter, who is called his “master.” Comp. Laws 1913, 
8 6134. , 

The contract of employment is a contract by which one who is called 
the “employer” engages another, who is called the “employee,” to do 
something for the benefit of the employer or the third person. Comp. 
Laws 1913, § 6105. 

The employee must substantially comply with the directions of his 
employer, furnishing the services on which he is engaged, except when 
such directions are impossible or unlawful. Comp. Laws 1913, § 6115. 

The employer must in all cases indemnify his employee for losses 
caused by former’s want of ordinary care. Hiring is a contract by 
which one gives to another the temporary possession and use of prop- 
erty other than money for reward, and the latter agrees to return the 
same to former at a future time. Comp. Laws 1913, § 6079. 

A tenant for years, or at will, unless he is a wrongdoer by holding 
over, may occupy the buildings, take the annual products of the soil, 
work mines and quarries upon the commencement of his tenancy, and 
cultivate and harvest the crops growing at the end of his tenancy. 
Comp. Laws 1913, § 5343. 

The relation of master and servant exists when the master not only 
has the right to select his servant, but his power to remove and dis- 
charge him, with or without cause, and to direct what work shall be 
done, and the manner of doing it. McColligan v. Pennsylvania R. Co. 
214 Pa. 229, 6 L.R.A.(N.S.) 544, 112 Am. St. Rep. 739, 63 Atl. 793, 
20 Am. Neg. Rep 471. 

The essential element in relation of master and servant is the right 
of master to control the action of the servant, which implies the power 
to discharge. Kiser vy. Suppe, 133 Mo. App. 19, 112 S. W. 1005. 

36 N. D.—24. 
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Whether parties engaged in doing the work for another are his serv- 
ants depends upon the control and direction that he can rightfully exer- 
cise over them. If they are at his command and bound to obey his 
orders and directions in regard to the work, and can be discharged by 
him, then they are his servants. Bentley S. & Co. v. eens 100 Md. 
652, 60 Atl. 283. 

All of the above definitions relating to landlord and tenant, and master 
and servant, have been set forth to more clearly define those various re- 
lations and to show that it is impossible to make a relation which is in 
fact one of landlord and tenant come under the relation known as mas- - 
ter and servant. Those contracts in reference to the leasing of lands by 
the owner thereof to a tenant, which reserve title and possession of 
the crops to the landlord until division, have been construed by this 
court in the case of Angell v. Egger to be a contract of hiring, and under 
that theory, the owner of the land would be master and the tenant would 
be servant. If this relation is assumed for the purpose of construing 
that clause in such contracts relating to the title and possession of the 
crops raised under such contract, that same relation, if properly as- 
sumed with reference to that particular clause of the contract, must also 
be assumed and maintained in every other relation under such contract 
between the landlord and tenant. It cannot be said in construing such 
a condition in the contract, that the tenant in such case is in fact a serv- 
ant, and in every other relation arising under such contract is a ten- 
ant. A person leasing such land from one to five years, or more, and 
_ entering into possession of it, is either a tenant for all purpose under 
such contract, or a servant. Under such a contract the tenant either ac- 
quires an estate in such land for years, of which he can hold possession 
for the whole of his contract period, or he is a mere hired servant, which 
the landowner can discharge at will, either with or without cause. The 
tenant under such a lease either has an estate in such land so that he can 
maintain trespass against all who interfere with his enjoyment of his 
estate, or he is a mere hired servant who can be discharged at the 
pleasure of the master. The tenant under such lease either has exclu- 
sive control of the work to be done in and about raising of the crops, the 
right to act upon his best judgment as to sowing, planting, and harvest- 
ing such crops, and to do all the other work under such contract, in 
a manner he shall deem proper and fit, or he has nothing to say about 
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such matters, and is merely a servant, wholly and entirely subject to the 
control and direction of a master, the landowner, in all of such matters. 

In what is called a “cropper’s contract” (which is in fact just an 
ordinary lease), assuming the same to be for a term of five years, can 
the landlord or the master eject the cropper at any time so long as the 
cropper performs his covenants. It is sure in any court he can hold 
possession for the full time of his contract. Why? Because he has an 
estate in the land for a certain number of years, and thereby cannot be 
ejected until full term for which he leased the place has expired. This. 
would not be true if he was simply a mere servant of the master and 
received for his wages a portion of the crop, for the master could dis- 
charge him and oust him from possession, and his only remedy would 
be an action against the master for wages. Under such a contract the 
so-called “cropper” or “tenant” could maintain an action of trespass 
against every person who interferes with his possession or right of pos- 
session, or who damaged the crops he grew, or in any manner inter- 
fered with his enjoyment of such premises during the time of such 
contract. It is evident he could not do this if he were but the mere serv- 
ant or hireling of a master or landowner, which again shows that the 
so-called cropper or tenant of the land has an estate in the land which 
he can protect against all trespassers, including the landowner himself. 
Under the same kind of a contract the cropper could insure his share 
of the crop against loss by hail, and if loss by hail should accrue, no one 
would doubt but that he could sue the hail insurance company and re- 
cover his loss; this he could not do unless he had an estate in the land 
and an interest in the crop. 

Under the construction in the case of Angell v. Egger, 6 N. D. 391, © 
71 N. W. 547, Angell was simply a servant of Egger, nothing more 
nor less. That case simply holds that for the whole term of the lease, 
which was five years, Angell was a servant of Egger. If this is true, 
then the relationship of Angell and Egger under the contract would be 
governed by the law of master and servant. Supposing, then, that in 
the case of Angell v. Egger, and all cases involving similar contracts, 
the point under consideration should be not such as is involved in the 
Angell v. Egger case and similar cases concerning the title and pos- 
session of the grain until division, but that Angell in the course of his 
employment had done some negligent act in connection with his em- 
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ployment, which had caused great damages to a third party, and the 
third party should sue Egger for the negligence of his servant Angell, 
would it be conceded that Egger would come into court and admit that 
Angell was a servant and seek to avoid liability on the ground that An- 
gell’s negligent acts were outside the scope of his powers, or some other 
such grounds; or would his answer be in such case an absolute denial that 
Angell was his servant, and a further allegation alleging that Angell 
was his tenant, who had an estate in the land, whose work was not di- 
rected by Egger, and the relationship was simply that of landlord and 
tenant, and therefore Egger ‘was not in any manner responsible for the 
negligent acts of Angell. We know that in such case Egger would have 
taken the position that the relation was simply that of landlord and ten- 
ant, and for this reason he would not in any manner be liable for the 
negligent acts of Angell. 

So in many and other various relations it can be conclusively shown 
that such a cropper or tenant has an estate in the land during the time 
of his contract, and an interest in the crops, all of which can be success- 
fully defended in any court, absolutely showing that the relation be- 
tween him and the owner of the land is that of landlord and tenant. 
In their construction of such contracts he is held to be a tenant, ex- 
cept as to clause we are discussing; that is, to the title and possession 
of the crops until division. 

We say that the meaning of such provision in such contract must be 
deducted by construing such a provision in connection with all other pro- 
visions of such contract, and when so construed, such a provision in the 
contract—that is, that the title and possession of all the crops shall re- 
main in the landlord until division thereof—simply means that the 
landlord has a chattel mortgage on the tenant’s interest for any ad- 
vances made by the landlord to the tenant. 

We wish to discuss the case of Angell v. Egger. In that case the 
court said: ‘Whether the agreement between plaintiff and defendant 
created the relation between landlord and tenant is not material. We 
may safely assume it to be a lease, and certain provisions of it seem 
to be inconsistent with any other interpretation of it.”” We think it is 
exceedingly material whether the relation of landlord and tenant existed 
or not. When the court in that case assumed that it did exist, then in 
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that case Angell] had an interest in the real property and in all the crops 
during the life of the lease. The relation of landlord and tenant existed 
between Angell and Egger, and if this is true, all of the relations aris- 
ing under the contract in Angell v. Egger should have been construed 
according to the law of landlord and tenant. 

The court further said: ‘So he may agree that the title to all crops 
shall remain in the lessor until happening of a certain event.” And 
also that until the division of the crop, title and possession to all grain, 
hay, and crops grown upon said premises, shall remain in the party of 
the second part. 

There is no doubt but what such a provision may be placed in a con- 
tract; but that is not the question. The question is, When such provi- 
sion is placed in a lease such as the one we have under consideration, 
and the one contained in Angell v. Egger case, where it is conceded that 
the contract is in form and effect a lease between landlord and tenant, 
how are such words to be construed? Are such words and clauses to 
govern all the other covenants of the lease, thus changing the meaning 
of the entire lease and the relationship, and the law governing the parties, 
or, on the other hand, are such words to be construed in connection 
with all the other covenants of the lease? We say that they must be 
so construed as to give effect to all the covenants of the lease without 
changing the relations of the parties. In other words, the plain inten- 
tion of the parties by such provision in the lease, retaining title and 
possession of the crop to the landlord, was evidently for the purpose of 
securing the landlord for any advances he may have made to the tenant, 
because otherwise the most that the landlord could receive would be his 
share of rent as stipulated by the lease. He would have nothing more 
coming, and there is no reason why he should be permitted to exercise 
dominion over that which does not belong to him unless the clause which: 
we are considering was inserted for the purpose of securing entire ad- 
vances made by the landlord to the tenant. And if such is the purpose 
of such a clause in a lease, then plainly the meaning of it is to in 
some manner secure the landlord for such advances, and thus it would 
be in the nature of a chattel mortgage lien. It was no doubt thought that 
by endeavoring thus to get absolute title to the grain and obtain absolute 
title to the grain under such a clause to the landlord, it would afford the 
landlord an easy method to satisfy all his demands rather than to pro- 
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ceed to foreclose his lien. Although he assumes to retain absolute title 
and possession to such grain by such clause, the facts are, when such 
a clause is construed with reference to the whole lease with reference 
to the fact that the tenant can hold possession for the whole time, main- 
tain actions of trespass, and is under no obligations to obey any direc- 
tions of the landlord about his work, such a provision evidently becomes 
merely a lien in the nature of a chattel mortgage on the tenant’s share 
of the grain. 

In Angell v. Egger, there occurs the following: “Until such time as 
the plaintiff [lessor] should turn over to the defendant [lessee] the 
share of the crops coming to him under the contract, the legal title 
would remain in the plaintiff [lessor]. It may be true that the defend- 
ant [lessee] would have an equitable interest therein and could enforce 
his rights by a suit in equity.” | 

If it is true that Angell, the tenant, was only a servant of Egger, he 
would have no interest in the crop, either legal or equitable, but his only 
right would be for wages the same as any servant, and the amount of 
such wages would be determined by the share of his crop; but if we as- 
sume the relation of servant, the only relation existing then is that of 
master and servant, the only action maintainable by the servant against 
the master is for wages, and the only purpose that the tenant’s share of 
crop in such a case is to operate as a measure of the amount of wages he 
is to get; that is, the wages are not fixed. What wages servant gets will 
depend upon the size of the crop, but in no event under such a theory 
could the servant have any interest in the crops if the title and posses- 
sion are in the landlord; they cannot, or any part thereof, be in the 
tenant. 

That case further says that “if the contract constitutes a lease, or, in 
other words, a transfer of an interest in the land for a specific period, 
it follows that the title to all crops is in the lessee, for the grant car- 
ries with it as an incident the right to the full enjoyment of the thing 
granted. One who buys the right to use real property for a certain term, 
secures all the rights of the owner to make profit out of it by its reason- 
able use.” 

Applying these words to the lease under consideration in the Angell 
v. Egger case, we find that the lease in that case was for five years, com- 
mencing in 1894 and ending in 1898, both inclusive. Examining such 
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lease, we desire to propound the query: Could Angell, if he had per- 
formed all the covenants of his lease, have been ousted from possession 
until the expiratiqn of his lease? Plainly, he could not, therefore he 
had an estate in the land for a specific period, with a full and com- 
plete right to the full use and enjoyment of the land described in such 
lease for the whole time. He could maintain an action of trespass 
against other persons, or the landlord, if they interfered with his pos- 
session or use of the land. Under that lease Angell was in no manner 

subject to the direction or control of Egger. Angell could do the work 
"as he pleased according to his best discretion and without any control 
from Egger, the landlord, for that lease contained this provision, “and 
to furnish and provide all proper assistance and hired help in and 
about the cultivation and management of said farm, and to farm and 
cultivate said land to the best advantage. And according to his best 
skill and yudgment.” So that it is easily determined that Angell was in 
no manner subject to the direction and control of Egger in the per- 
formance of his work, and therefore was not a servant. Another pro- 
vision contained in the Angell v. Egger case is, in substance, that 
Angell, the tenant, should keep the land free from foul weeds, such as 
mustard, Russian thistle, etc., and deliver the landlord’s share in the 
crops, and that if he failed in these covenants, or any other of the 
covenants of the lease, during the entire season, Egger the landlord, 
would have the right to terminate and cancel such lease. 

So that it is: plainly seen that if Angell should keep all of his cove- 
nants, Egger could not cancel or terminate the lease, thus proving that 
Angell has an estate in the land for a definite time. Further, if An- 
gell was the servant of Egger, there would be no need to bring the ac- 
tion to cancel the lease, as the only thing necessary for Egger to do in 
that case would be simply to discharge Angell as a servant, which he 
might do at any time if he were the servant, and the only remedy Angell 
would have would be an action for his wages, the amount of which would 
be measured by a certain share of the crop, in which it is claimed in 
the Angell v. Egger case he had no interest, the title and possession 
thereof being wholly in the landlord. 

It is very apparent that the contract involved in the Angell v. Eg- 
ger case was in truth and in fact a lease which created the relation of 
landlord and tenant, and which secured to Angell an estate in the land 
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for five years which could not be interfered with by Egger so long as 
Angell kept his covenants, and yet Angell was held in that case a mere 
servant of Egger. 7 

This court since that time has followed this case, but in many of the 
cases the court has wavered, and in several cases made holdings that in 
effect reverse the principle laid down in Angell v. Egger. There have 
been twelve or fourteen cases on the question in consideration since the 
Angell v. Egger case. This, in itself, demonstrates that the principle 
of law laid down in the Angell v. Egger case is not a correct principle; , 
if it were, this court would uniformly adhere to the principle laid down 
in the Angell v. Egger case, rather than in many ways seek to avoid 
the principle there laid down. Several of the cases since the case of 
- Angell v. Egger follow the principle therein laid down, such as Bid- 
good v. Monarch Elevator Co. 9 N. D. 627, 81 Am. St. Rep. 604, 84 
N. W, 561; Aronson v. Oppegard, 16 N. D. 595, 114 N. W. 377; 
Wadsworth v. Owens, 21 N. D. 255, and 130 N. W. 932; Hawk v. 
~ Konouzki, 10 N. D. 37, 84 N. W. 563. In Van Gordon vy. Goldamer, 
16 N. D. 323, 118 N. W. 609, the court looked upon the provision of 
the contract pertaining to the title to all the crops as one of security, 
for, construing this provision in that case the court said: “That the lien 
of a mortgage may be waived by the mortgagee cannot be questioned, 
and such lien may be waived by parol, . . . and it may be impliedly 
waived, by conduct of the lienholder inconsistent with the existence 
of a lien.” The court further says in the Van Gordon v. Goldamer 
case: “Did the defendant Baird waive his right as owner or holder of 
a lien on the crop raised by defendant in 1905, either by agreement or 
by his acts?’ So that it seems to appear in the Goldamer Case that the 
court assumed such a provision in the lease to be simply a right for a 
lien in the nature of a chattel mortgage, and is inconsistent with the 
holdings on the question as in Angell v. Egger. In the case of Aronson 
v. Oppegard, supra, under the same kind of provision in the lease, re- 
taining the title in the lessor, it was held that the plaintiff was only en- 
titled to the actual damages suffered by him “by reason of the unlaw- 
ful taking of property ;” he was not entitled to damages to the full ex- 
tent of the value of the property, but to the extent of his interest there- 
in by reason of having made advances to Jacobson; and it is further 
said that in such case he is entitled to damages only to the extent of his 
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lien, and especial damage in certain cases; and it is further said that 
‘the defendant in such case is entitled to show the extent of such a lien. 
We may observe that where one has the absolute title or all the title and 
the possession, there is nothing in the hands of the other party on which 
to have a lien, and in these cases involving such claims, it seems to 
be very convenient to use the word “lien” and it seems to us the 
proper word to use because it expresses a true condition, for the 
landlord really had nothing coming excepting his rent and a lien, if he 
has made advanees; so we might go on with all the other cases that have 
been brought to this court involving the same question, and we would 
find some strictly following Angell v. Egger, and others wavering, and 
holding that such clause operates as a lien only in favor of the landlord. 
In the case of Stavens v. National Elevator Co. ante, 9, 161 N. W. 558, 
in a well-written opinion by Justice Christianson considering this iden- 
tical clause wherein the title to all crops is reserved to the owner, it is 
held that the right of the parties to such action “must be determined 
upon equitable principles,” and the landlord is entitled to recover such 
amount only as would compensate him for the amount of his actual 
interest in such grain. This is a step in the right direction, another step 
nearer home, another step towards solid ground. 

The attorneys for respondent have filed a supplemental brief, have 
given citation showing that the cropper is a servant. We have fully dis- 
cussed that matter heretofore in this case, and the decision cited by 
the respondent in the supplemental brief would not apply upon the 
holding in this case, that the lessee is a tenant with all the rights, duties, 
and privileges of a tenant, and not a cropper or a servant, and the fur- 
ther question raised on the trial of the case as to when the crop came 
into existence will be discussed in the next paragraph. 

The intervener in the case under consideration held a chattel mort- 
gage against Branum, the tenant, which, if it attached and became a 
lien upon the grain in question at any time, is a first lien, and the 
point is now to ascertain, When do crops or personal property come into 
existence? Whenever this point is determined, the point of time when 
the chattel mortgage attaches to such property will, we think, be de- 
termined. Section 6706, Comp. Laws 1913, is as follows: “ZInens on 
future interest. An agreement may be made to create a lien upon prop- 
erty not yet acquired, or not yet in existence, by the party agreeing to 
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give the lien. In such case the lien agreed for attaches from the time 
when the party agreeing to give it acquired an interest in the thing to 
the extent of such interest.” 

Section 6707 is as follows: “A lien by contract upon crops shall 
attach only to the crop next maturing after the delivery of such con- 
tract, except in the case of liens by contract to secure the purchase price, 
or rental, of the land upon which such crops are to be grown.”’ 

In Gorder v. Hilliboe, 17 N. D. 281, 115 N. W. 843, it was held that 
a mortgage on the crop given in December, 1903, was and did cover the 
crops for the year 1904. In Grand Forks Nat. Bank v. Minneapolis & 
N. Elevator Co. 6 Dak. 357, 43 N. W. 806, it was held that a mort- 
gage on any growing crop need not be refiled after its growth. As to 
whether a chattel mortgage on unplanted crops is within statute, see 
all the cases cited under § 6706, Compiled Laws 1913, above referred 
to. Section 6709, Compiled Laws 1913, provides as follows: ‘Not- 
withstanding an agreement to the contrary, a lien or a contract for a 
lien transfers no title to the property subject to the lien.” Title to 
mortgaged property remains in mortgagor; Sanford v. Duluth & D. 
Elevator Co. 2 N. D. 6, 48 N. W. 484, and other cases cited under last 
section. 

All property is divided into two classes: Property is either real prop- 
erty or personal property. Crops of growing grain are personal prop- 
erty, and in modern times are denominated “emblements.” Emble- 
ments have been defined as vegetable chattels, such as corn or other 
growth of the earth, which are produced annually, not spontaneously, 
but by labor and industry, and thence are called “fructus industriales ;” 
See Reiff v. Reiff, 64 Pa. 137. Wharton defines growing crops thus: 
“Vegetable productions of the soil which are annually produced by the 
labor of a cultivator.” They are deemed personal property, and pass as 
such to the executor or administrator of an occupier, whether he were 
the owner in fee, or for life, or for years. If he died before he has ac- 
tually cut, reaped, or gathered the same, and this, although being affixed 
to the soil, they might for some purposes be considered while growing 
as part of the realty; “we consider them as only personal property.” 

. We have noticed that our statute recognizes the right to a mortgage 
on property not yet in existence, as to the time when the crops come 
into existence. We may safely assume, and after the ground has been 
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prepared for the crop, the seed planted and germinates, and the growth 
of the crop appears above ground, that the crop is in existence. We 
must also concede that a crop of growing grain is some kind of prop- 
erty; it must then follow in the definition heretofore given of the dif- | 
ferent classes of property, that is, it is either real or personal property. 

In Raventas v. Green, 57 Cal. 255, the court said: “There is no 
‘doubt that an unripe growing crop of grain is property. It is property 
subject to attachment.” 

In the case of Davis v. McFarlane, 37 Cal. 638, 99 Am. Dec. 340, it 
is held that growing crops are chattels. In case of Sparrow v. Pond, 
49 Minn. 412, 16 L.R.A. 105, 32 Am. St. Rep. 571, 52 N. W. 36, it is 
held that crops while still annexed to the soil are treated as chattels with 
the usual incident thereto as to seizure on attachment during the own- . 
er’s life and transmission after his death, thus showing that such crops 
are in existence. Growing annual crops are always considered as 1n- 
dustriales. Benjamin, Sales, p. 125; Tiedeman Real Prop. § 7071. 
In Rudolph v. Saunders, 111 Cal. 233, 43 Pac. 619, it was held that 
the growing crop must be attached as personal property, not capable of 
manual delivery. There are endless cases where attachments have been 
made of growing crops. Such crops have been attached long before 
their maturity. In Davidson v. Waldron, 31 Il. 120, 83 Am. Dec. 206, 
the court said: “There is a species of personal property of which, at 
the time of levy, actual possession cannot be taken,— as a growing 
crop.” In such case it were prudential in the officer to call someone or 
more of the neighbors to witness that he had taken it in execution, and 
he should indorse the same on the writ; and also many cases where the 
execution has been levied upon growing crops as soon as the crops are 
above ground. We think that our very senses understand that when we 
see a field of grain standing in its green condition, where from the 
time it Just appears above ground until the same attains its full growth, 
that there is something in actual and potential existence. If, for in- 
stance, we see a field of wheat, luxuriant in growth, standing 10 or 15 
inches high, we cannot say that there is not something in actual and 
potential existence; neither can we say it is of no value. Up to this 
point it probably cost the tiller of the soil from $5 to $8 per acre to 
prepare the ground, plant the seed, and nurture this crop to its present 
state. Can it be said then that such crop, though immature, is not in 
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existence and of some value? When a field of wheat has reached this 
stage of maturity, and at any time before this stage, it could be, and 
often is, the subject of sale. Therefore, such growing crops before ma- 
turity are in existence and have value and are personal property, and 
are sufficient to support a lien of a chattel mortgage. 

Other classes of personal property are subject to mortgage even before 
they come into visual existence,—before the existence can be seen with 
the eye or before existence can scarcely be grasped by the senses. For in- 
stance: “A chattel mortgage on domestic animals which in terms cov- 
ers the increase thereof, and which is executed during the period of 
gestation, and is duly filed for record, creates a lien upon the increase 
when the same are born which will continue as long as the mortgage 
lasts between the mortgagor and mortgagee.” The material point in 
such cases is that such increase or such class of property shall have 
been in gestation at the time the mortgage was executed. The follow- 
ing cases hold that a mortgage which expressly mentions the increase of 
domestic animals covers the increase thereof, although it does not ap- 
pear as a fact whether in gestation at the time the mortgage was exe- 
cuted: Sprenger v. Graveley, 34 Can. L. J. 185; Hopkins Fine Stock 
Co. v. Reid, 106 Iowa, 78, 75 N. W. 656; Packwood v. William Atkin- 
son & FI. Co. 79 Miss. 646, 31 So. 387; Cox v. Beck, 83 Fed. 269; 
First Nat. Bank v. Western Mortg. & Invest. Co. 86 Tex. 636, 26 S. W. 
488; Funk v. Paul, 64 Wis. 35, 54 Am. Rep. 576, 24 N. W. 419. 

We do not say such mortgage on such property in period of gestation 
on domestic animals as to third parties might continue longer than the 
nuture; or do we pass upon that question in this case. The principle 
thing we are trying to show is that the property spoken of, although it 
cannot be seen by the eye, 1s such property as a mortgage lien will attach 
to when the mortgage describes such property. 

We think that where one, the owner of land, leases the same to an- 
other for a certain period of time and puts the other in possession and 
control of the work, in such case the relation of landlord and tenant 
exists, the tenant acquires an estate for years in the land, and the owner 
of the land and tenant are really tenants in common of the crop. This, 
notwithstanding any provision in the lease vesting the title and owner- 
ship of the crop in the landlord until division. That clause being held, 
when construed in connection with all other provisions of such contracts, 
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as being one merely for security. Wright v. Larson, 51 Minn. 321, 38 
Am. St. Rep. 504, 53 N. W. 712; McNeal v. Rider, 79 Minn. 153, 79 
Am, St. Rep. 437, 81 N. W. 830. 

Where a farm is rented for a share of the crops the landlord and 
tenant are tenants in common of the crops raised by the tenant. Smyth 
v. Tankersley, 20 Ala. 212, 56 Am. Dec. 193; Knox v. Marshall, 19 
Cal. 617. Riddle v. Dow, 98 Iowa, 7, 32 L.R.A. 811, 66 N. W. 1066; 
DeMott v. Hagerman, 8 Cow. 220, 18 Am. Dec. 443. Strangeway v. 
Eiseman, 68 Minn. 399, 71 N. W. 617; Anderson v. Liston, 69 Minn. 
82, 72 N. W. 52; Avery v. Stewart, 75 Minn. 106, 77 N. W. 560, 78 
N. W. 244; McNeal v. Rider, 79 Minn. 153, 79 Am. St. Rep. 437, 81 
N. W. 830; Adams v. State, 87 Ala. 89, 6 So. 270; Ponder v. Rhea, 32 
Ark. 485; Tinsley v. Craige, 54 Ark. 346, 15 S. W. 897, 16S. W. 570; 
Creel v. Kirkham, 47 Ill. 344; Taylor v. Bradley, 39 N. Y. 129, 100 
Am. Dec. 415; McLaughlin v. Salley, 46 Mich. 219, 9 N. W. 256; 
Rohrer v. Babcock, 126 Cal. 222, 58 Pac. 587; State Edgar, Prosecu- 
tor, v. Jewell, 34 N. J. L. 259; Wilber v. Sisson, 53 Barb. 258. 

We think therefore that the mortgage of the intervener attaches to 
this crop, the property in question, while the same was growing, and 
from the time it came into existence; that a crop came into existence 
at least as soon as the same was above ground, and possibly was in 
existence at the time of the germination of the seed for the purpose of 
attaching of the lien of a chattel mortgage. That such mortgage is a 
superior lien to that of the garnishment; that such mortgage is a first 
lien upon tenant’s share of the crop on the land described in the in- 
tervener’s complaint, 

Respondent says “‘that if such rule is made it will disturb many con- 
tracts which are now made.” This may be true, but it will not disturb 
near as many as were disturbed by the Angell v. Egger decision. We 
can also say that in the Angell v. Egger case the decision seems to be 
contradictory in its various portions and parts, and is self-conflicting, © 
and we are satisfied it placed a wrong construction upon the provisions 
as to title and possession of the crops in the landlord, in such leases as 
have usually been the subject of discussions in all of the states. The 
multiplicity of suits which have arisen since the decision in Angell v. 
Egzer demonstrates that such decision has really never been accepted 
as the law of this state. We may further say that relation of landlord 
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and tenant is growing more important in every year of our history. 
The census of the United States shows that approximately 50 per cent 
of tillable land is occupied by tenants. Tenancy is increasing. Each 
year more and more of the land, by reason of various causes, is passing 
out of the hands of owners, and such former owners join the army of 
tenants. The land is actually accumulating more and more into fewer 
hands and the class known as tenants are rapidly increasing, and the 
law of landlord and tenant is essentially growing in importance. Till- 
able lands are not of much value unless labor is applied to them to make 
them produce crops. Therefore, the tenant is at least as important a 
person as the landlord is, and his rights should be just as securely pro- 
tected. Oftentimes the tenant has nothing with which to support his 
family except the crop which he contemplates sowing, or is about to sow. 
If his interest in such crops could be mortgaged he could obtain possibly 
sufficient credit to tide himself over until the maturity of the crop, but 
unless he can do so, his family may suffer for the very necessaries of life, 
because he has been held to have no mortgagable interest in such crops; 
or if he is a mere servant of the landlord, merchants and others can ex- 
tend him no credit for the reason that they could not get security, and 
thus the tenant and his family are compelled to undergo great hardships 
and deprivations for the reason that the courts have said, under such 
terms as we are considering, he is nothing but a servant. 

The greatness of a state or nation depends largely upon the strength, 
intelligence, and morality of its citizens, and in the security of their 
rights and privileges. A nation or state is made up of families. The 
family is the unit, the multiplication of which produces the state and 
nation; and the poor tenant who is struggling along under the adver- 
sities of life, trying to properly raise a large family, is just as important 
an element in the final strength of the state or nation, even though his 
struggle is fierce to acquire the necessaries of life for himself and 
family, as is the citizen of great wealth and opportunity who may be 
the owner of many farms, and who in many respects may have been 
more fortunate, subjected to less adversities, had greater opportunity, 
and may have been born with greater intellectuality. Govern- 
ment, whether state or national, should have largely for its aim the pro- 
tection of the weak, the poor, and the unfortunate. The strong will 
generally protect themselves. Labor is the source of value. The labor 
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of the tenant produces abundant values upon the land he cultivates. It 
is his labor that produces the value. The landlord takes no part in such 
labor, but only provides the land upon which such labor is done to- 
produce such crops and value, and cannot be said to be, at least, more 
important than the tenant, who does the work and creates value of the 
crops. 

We think, therefore, that each should be secure in his rights, and the. . 
tenant just as secure in his rights as the landlord. 

While the foregoing discussion represents in a large measure the in-. 
dividual views of the writer of this opinion, we are all agreed upon the- 
conclusions reached, which may be epitomized : 

1. That instruments known as cropper’s contracts or farm leases, like: 
all other contracts, must be construed so as to carry into effect the actual 
intention of the parties thereto. One provision cannot be singled out 
and given an effect nullifying other provisions, but the contract must be- 
construed as a whole, and the real intention of the parties 4s thus. 
gathered must control. 

2. That where a lease of a farm on shares gives to the lessee a certain 
share of the crop, but contains a provision to the effect that title shall 
remain in the lessor until the conditions of the lease have been complied 
with by the lessee, he (the lessee) has an equitable interest in the crops,. 
even prior to the performance of the conditions, which equitable in-- 
terest may be mortgaged. | 

3. That the decisions of this court in Bidgood v. Monarch Elevator 
Co. 9 N. D. 627, 81 Am, St. Rep. 604, 84 N. W. 561, and Herrmann 
v. Minnekota Elevator Co. 27 N. D. 235, 145 N. W. 821, in so far as 
they announce the doctrine that a lessee under such lease has no interest 
in the grain to which a mortgage lien can attach until after a division of 
-the crop has been made, are hereby overruled. 

In overruling these prior decisions, we desire to say that while the: 
rule which they announced has never been expressly repudiated, it has 
nevertheless been restricted and its logical soundness impliedly denied. 
Thus in Angell v. Egger, 6 N. D. 391, 71 N. W. 547; Aronson v. Op- 
pegard, 16 N. D. 595, 114 N. W. 377; Wadsworth v. Owens, 17 N. D. 
173, 115 N. W. 667; State Bank v. Hurley Farmers’ Elevator Co. 
383 N. D. 272, 156 N. W. 921; and Stavens v. National Elevator Co. 
ante, 9, 161 N. W. 558, this court refused to give fuil effect to the stip- 
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ulation reserving title to crops in the landowner until a division there- 
of, and held that where the lessee sells a portion of such grain prior to 
a division thereof, the landowner, in an action to recover possession or 
damages for conversion, is not entitled to recover the full value of such 
grain, but only the amount of his ultimate interest therein under the 
contract. These cases, therefore, recognized the fact that, even prior 
to division, the lessee had an equitable interest in that portion of the 
grain which ultimately would become his upon his complaince with the 
terms of the contract, and that this equitable interest passed to the pur 
chaser of the grain. Our sister state South Dakota has expressly re- 
fused to adopt the rule laid down in Bidgood v. Monarch Elevator Co. 
and Herrmann v. Minnekota Elevator Co. supra, and adopted the rule 
which we now announce. See National Bank v, Elkins — S. D. —, 159 
N. W. 60. The supreme court of Minnesota first adopted the rule an- 
nounced in Bidgood v. Monarch Elevator Co. (see Porter v. Chandler, 
27 Minn. 301, 38 Am. Rep. 293, 7 N. W. 142), but afterwards reversed 
its first holding. McNeal v. Rider, 79 Minn. 153, 79 Am. St. Rep. 437, 
81 N. W. 830. 

It is also of interest to note that our former Chief Justice Corliss, 
who wrote the opinion for this court in Angell v. Egger, 6 N. D. 391, 71 
N. W. 547, appeared as counsel for appellant in McFadden v. Thorpe 
Elevator Co. 18 N. D. 94, 118 N. W. 242, and asserted that under the 
modern doctrine the provision of the farm contract reserving title in 
the landowner is in effect a mortgage, and that under such provision the 
landowner has title, and, when necessary, the right to the possession of 
the crops, as security for the performance of the terms of the contract 
by the tenant. 

Judgment of the District Court, and the order denying the motion 
for a new trial, are reversed, and the case is remanded to the District 
Court for further proceedings in harmony with this opinion. 
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STATE OF NORTH DAKOTA EX REL. WILLIAM LANGER, 
Attorney General for the State of North Dakota, v. LEWIS F. 
CRAWFORD, Frank White, J. D.: Taylor, Emil Scow, and J. A. 
Power. 

(162 N. W. 710.) 


State Board of Regents — members nominated — by governor — senate con- 
firms — statutes — legislature — session of — during — initiative — refer- 
endum — state Constitution. 

The provision in § 2 of chap. 237, Laws 1915 (commonly known as the 
State Board of Regents Act), empowering the governor to nominate and the 
senate to confirm’ nominations for the offices of members of the State Board of 
Regents during the same session of the legislature at which the act creating the 
offices was enacted, does not conflict with or contravene the initiative and refer- 
endum amendment to § 25 of the state Constitution. 


Opinion filed April 28, 1917. Rehearing denied June 20, 1917. 


Original proceeding by the state on the relation of William Langer, 
Attorney General, for a writ of quo warranto, to oust Lewis F. Craw- 
ford, Frank White, J. D. Taylor, Emil Scow, and J. A. Power from 
the offices of members of the State Board of Regents. 

Writ denied. 

William Langer, Attorney General, H. A. Bronson and D. V. Bren- 
nan, Assistant Attorneys General, for relator. 

Lawrence & Murphy and Fisk, Linde, & Murphy for respondents. 


Rosinson, J. This is a simple case. Its purpose is to oust the Board 
of Regents on the ground that their appointment was irregular. The ap- 
pointment was made by the governor on March 9th, 1915. It was made 
pursuant to a resolution of the senate passed on March 5th, under an 
act approved March 4th, 1915. This act contains an emergency clause, 
as per § 67 of the Constitution. On its final passage in the house there 
were 74 ayes, no nays, and 38 absent, and not voting; in the senate there 
were 45 ayes, no nays, and 4 absent or not voting, and so the bill was 
regularly passed in accordance with this § 67, which reads: Section 67. 
“No act of legislative assembly shall take effect until July first, after 


the close of the session, unless in case of emergency (which shall be ex- 
36 N. D.—265. 
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pressed in the preamble or body of the act) the legislative assembly shall, 
by a vote of two thirds of all the members present tn each house, other- 
wise direct.” 

So far as material, § 25 of the Constitution, as amended, is as follows : 
“The second power is the referendum, or the power to order an act, item, 
or part of any act, to be referred to the people for their approval or re- 
jection at the polls, and it may be ordered (except as to laws necessary 
for the immediate preservation of the public peace, health or safety), as 
to any measure or any parts, items or sections of any measures passed 
by the legislative assembly either by a petition signed by 10 per cent of 
the legal voters of the state from a majority of the counties, or by the 
legislative assembly, if a majority of the members elect vote therefor. 
When it is necessary for the immediate preservation of the public peace, 
health or safety that a law shall become effective without delay, sach 
necessity and the facts creating the same shall be stated in one section of 
the bill, and if upon aye and no vote in each house two thirds of all the 
members elected to each house shall vote on a separate roll call in favor 
of the said law going into instant operation for the immediate preserva- 
tion of the public peace, health or safety, such law shall became operative 
upon approval by the governor. 


Any measure referred to the people shall take effect when t ts ap- 
proved by a majority of the votes cast thereon, and not otherwise, and 
shall be in force from the date of the official declaration of the vote.” 
The meaning of this last sentence is that if an act has been referred to 
the people, it shall take effect only when it is approved by a majority of 
the votes cast thereon. This applies to all acts passed without an emer- 
gency clause, as such acts do never take effect within ninety days. The 
amendment does not in any way repeal or modify § 67 of the Constitu- 
tion. It may be extremely important that an act not relating to the 
public peace, health, or safety should take effect on its passage. Mani- 
festly it was not the purpose of the referendum to put it in the power of 
10 per cent of the voters to block and hold up until a general election the 
most important measures that might be passed by the unanimous or the 
two thirds vote of the legislative assembly. Such a power to block and 
hold up might be very disastrous to the state and to the rule of the 
people. 3 

The people have justly more confidence in the unanimous or two thirds 
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vote of their duly elected representatives than in 10 per cent of the 
voters. Were it not so the referendum section should have expressly re- 
pealed § 67 and provided that, excepting acts relating to the public 
peace, health, and safety, no act should take effect until the time limited 
for a referendum petition. 

The act relating to the appointment of a Board of Regents, which is 
chap. 237 of the Laws of 1915, was passed with an emergency clause as 
provided by § 67 of the Constitution, and on March 4th it became a law, 
and the appointments made under it were in all respects regular and 
according to law. There is no reason for holding that in appointing the 
Regents the governor had any kingly powers, or any power except as 
given by the plain words of the statute then in full force and effect. Ob- 
jection was made to the nomination by the governor before the act took 
effect, but the nomination was a mere incident. It was no part of the 
appointment. It was merely a continuous recommendation from the 
time it was made until it was approved by the senate. 

There is another point of no small importance which was not pre- 
sented by either counsel. It relates to the practical construction of the 
emergency provision of the Constitution. The referendum amendment 
was adopted by a vote of the people at the general election in 1914. The 
following legislative assembly passed 273 acts. No act was passed with 
an emergency section as provided for by the referendum amendment, 
but 64 acts were passed with an emergency section as provided for by § 
67 of the Constitution. Each act declared that it should take effect and 
be in force from and after its passage and approval, and each of the 64 
acts were given immediate force and effect. Now, it is fearful to con- 
template the complications and wrongs which might result from hold- 
ing void all proceedings under the 64 acts from their passage until the 
following July. 

As the Laws of 1917 have not yet been published, I cannot give so 
definite a statement regarding the emergency clauses. Many of them 
are framed under § 67, and others under the peace, health, and safety 
section. . 

Thus the Sabbath Bill declares it necessary for the peace, health, and 
safety that the bill should take effect and be in force from and after its 
passage. 

A bill appropriating $1,500 for railroad commissioners declares it 
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necessary for the peace, health, and safety; and so of a bill appropriat- 
ing a few dollars for the school of mines; and so of a bill taking private 
property to lay out a highway. 

And a bill appropriating $75 expense on a bust of Abraham Lincoln 
is declared to be necessary for the public peace, health, and safety. 
There is no emergency clause which complies with the Constitution 
in regard to stating the facts showing that it is necessary for the public 
peace, health, and safety that the law should become effective without 
delay. 

There has also been presented a kind of moot question concerning the 
future power of the governor to fill vacancies. The members of the 
board are appointed for a definite term of years, and by § 3 of the act it 
is provided that in case of a vacancy the governor may fill the same by 
appointment until the commencement of the next session of the legisla- 
tive assembly. The members are appointed for a definite term of years, 
and it must follow at the end of each term a vacancy does exist which 
the governor may fill by appointment. The members of the present 
board have been duly appointed to hold for a definite term of years, as 
shown by their commission and certificate of appointment, and that 
commission shows when their term of office expires. The petition should 
be denied. . 


Bruce, Ch. J. (specially concurring). I concur with Mr. Justice 
Robinson that the petition in this case should be denied. I do not, how- 
ever, fully concur in all that he has said or in the result which he ar- 
rives at on his last proposition. 

I am clearly of the opinion that there are two emergency clauses pro- 
vided for in North Dakota, or rather an emergency clause and a clause 
which denies the right to a referendum in certain cases. I am satisfied 
that these clauses are not inconsistent with one another. 

Section 67 of art. 2 of the Constitution provides that “no act of the 
legislative assembly shall take effect until July first, after the close of 
the session, unless in case of emergency (which shall be expressed in 
the preamble or body of the act) the legislative assembly shall by a vote 
of two thirds of all of the members present in each house, otherwise 
direct.” 

Section 25 of art. 2, before its amendment, merely provided that “the 
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legislative power shall be vested in a senate and house of representa- 
tives.” : 

It said nothing in regard to the time in which a bill should take effect. 

The amendment to this section and article not only did not repeal its 
provisions, but re-enacted the whole of the original section. It merely 
added to the general and fundamental enactment that “the legislative 
authority of the state of North Dakota shall be vested in a legislative 
assembly consisting of a senate and house of representatives;” the 
further provisions that “the people reserve to themselves power to pro- 
pose laws and enact or reject the same at the polls,”’ and that “any meas- 
ure referred to the people shall take effect when it is approved by a ma- 
jority of the votes cast thereon and not otherwise, and shall be in force 
from the date of the official declaration of the vote.” 

Nothing is said in the amendment as to the status of laws which have 
been passed by the legislative assembly and which have not been re- 
ferred. The only provision on the subject is that “the filing of a refer- 
endum petition against one or more items, sections or parts of an act 
shall not delay the rematnder of that act from becoming operatwe. Ref- 
erendum petitions against measures passed by the legislative assembly 
shall be filed with the secretary of the state not more than ninety days af- 
ter the final adjournment of the session of the legislative assembly 
which passed the measure on which the referendum as demanded.” 

I can find nothing in the Constitution and the amendments thereto 
which in any way nullifies or retards the operation of an act or a part of 
an act which has not been referred, or which prohibits the legislature 
from making an act which has not been so referred immediately oper- 
ative under the provisions of § 67 of article 2. 

The acts, of course, are subject to be referred under the provisions of 
the referendum amendment. That referendum, however, is in the 
nature of a veto power. The amendment itself takes pains to re-state 
the provision of the former section that “the legislative authority of the 
state of North Dakota shall be vested in a legislative assembly.” Bills 
still bear the title, “Be It Enacted by the Legislative Assembly of the 
State of North Dakota.” I can see no intention or intimation of any 
intention that the sovereign power of legislation vested in the legisla- 
tive assembly should be in any way curtailed, unless a referendum ts de- 
manded and had. 
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We have, indeed, in North Dakota, absolutely repudiated any theory 
of “the Kings, the Lords, and the Commons,” and that the executive is 
a part of the legislative body, and we have adopted the same theory in 
regard to the referendum. In England the consent of the Monarch is 
absolutely necessary to the validity of an act, for it is “the King, the 
Lords, and the Commons” who enact. In North Dakota the executive, 
the governor, has merely a veto power, and his signature is only evidence 
that that veto power will not be exercised. Unless, indeed, the veto is 
made within three days after the presenting of an act during the session 
of a legislative or within fifteen days after the termination thereof, in 
case of bills which are not presented to the governor until three days be- 
fore the end of the session, the bills are operative without the executive 
sanction at all. The same, I believe, is true of acts which may be re- 
ferred, if the people do not demand a referendum. The bill is, and 
always was, a valid act, and the sanction of the people is not necessary 
to the validity of the legislative enactment. When the legislature passed 
the act in question in the case at bar, they had the right under the Con- 
stitution to express their desire that it should be immediaely operative. 
This they did, and the people have not thought fit by referring the meas- 
ure to interfere with their determination. 

I have carefully examined the cases which are cited by counsel for 
petitioner, but none of them seem to me to be conclusive on the question, 
nor to warrant us in departing from the well-established rule that the 
various clauses and sections of the constitutional and legislative provi- 
sions should, if possible, be construed together, and a purpose and a 
meaning be ascribed to each. 

It is to be noted, indeed, in examining these cases that the California 
and Arkansas Constitutions contain no provisions which are similar to 
§ 67 of the Constitution of North Dakota. It is also to be noted that in 
the case of Atty. Gen. ex rel. Barbour v. Lindsay, 178 Mich. 524, 145 N. 
W. 98, the supreme court of Michigan partly based its decision or the 
proposition that a constitutional provision corresponding to § 67 of the 
Constitution of North Dakota had not been allowed to remain as a sep- 
arate section, but had been incorporated in the new section of the new 
Michigan Constitution of 1908, and that the new clause was, therefore, 
exclusive and restrictive upon the former powers granted to the legisla- 
ture. 
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The Missouri Constitution contains a provision similar to § 67 of the 
North Dakota Constitution, but an examination of the act involved in 
State ex rel. Kemper v. Carter, 257 Mo. 52, 165 S. W. 773, cited by the 
attorney general, discloses that there was no emergency clause whatever 
in the bill under consideration. Consequently, while some of the lan- 
guage used by the Missouri supreme court in that case tends to support 
the contentions of the attorney general, yet such language is obviously 
obiter. 

The Oregon court, it is true, announces a rule contrary to that herein 
expressed, but it is to be noted that in Oregon there was no provision 
similar to our own, which requires a two thirds vote to put the emer- 
gency clause into operation. There, the Constitution merely reads: 
“No act shall take effect until ninety days from the end of the session at 
which the same shall have been passed, except in case of emergency ; the 
emergency shall be declared in the preamble or in the body of the law.” 
Or. Const. § 28. 

In the Washington case of State ex rel. Brislawn v. Meath, 84 Wash. 
302, 147 Pac. 11, the only question really under consideration was 
whether the courts could go back of the legislative declaration of an 
emergency and inquire into the fact as to whether an emergency really 
existed. It is to be noticed, too, that, although there is in the Constitu- 
tion a provision which is similar to § 67 of art. 2 of the Constitution of 
North Dakota, the provision in regard to the referendum is not the same. 
The North Dakota Constitution provides that “any measure referred to 
the people shall take effect, etc.”” The Constitution of Washington pro- 
vides that ‘‘no act, law, or bill, subject to the referendum, shall take ef- 
fect until ninety days after the adjournment of the session at which it 
was enacted.” Wash. Const. § 1, { C. The Washington provision, it 
will be thus seen, clearly refers to all acts which may be referred, while 
the North Dakota provision, as we have before stated, merely refers to 
measures which have been referred, 

In the case of State ex rel. Richards v. Whisman, 36 S. D. 260, 
L.R.A.1917B, 1, 154 N. W. 707, all that was said by the court as to the 
_ laws going into immediate operation was merely dicta. The only ques- 
tion involved was whether the legislature had the power to repeal an act 
which had been initiated by the people. 

If, too, as is pointed out by Mr. Justice Robinson, we resort to the aid 
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of contemporaneous construction, we can only arrive at the same con- 
clusion as that before expressed. To hold, indeed, with the contention 
of petitioners, would be to invite suits for the recovery of the oil inspec- 
tion fees; the exaction of which was authorized by the same legislature. 
It would invalidate bonds and upturn contracts. Not only, indeed, did 
the legislature act on the assumption that an act could be put into im- 
mediate operation in the case of a large number of civil measures, but in 
a criminal matter of high importance. By adding an emergency clause 
it saved a criminal from the gallows, even after the deathwatch was set. 
Not only, indeed, did the legislature adopt the theory of immediate 
operation, but all of the state officials also. 

It is, too, worth remembering that at least one half of the members of 
the senate in 1915 were members of that body in 1913, and that the 
same is true of a large number of the members of the lower house. State 
ex rel. Lavin v. Bacon, 14S. D. 394, 85 N. W. 607. 

The initiative and referendum amendment to § 25 of the Constitution 
was introduced as Senate Bill No. 32 (Sess. Laws 1913, chap. 101) by 
Senator Overson. The record shows that among the senators who voted 
in favor of the proposed amendment were Senators Bronson (one of the 
present assistant attorneys general), Overson, who introduced the bill, 
and Davis. Senate Journal 1913, p. 1076. The records also show that 
at the 1915 session Senator Bronson introduced an act making an ap- 
propriation of $15,000 for the Grand Fork’s Fair Association, with an 
emergency clause drafted under the provisions of § 67 of the Constitu- 
tion. See Sess. Laws 1915, chap. 45. Senator Overson introduced a 
bill appropriating moneys to the North Dakota Antituberculous Asso- 
ciation, with an emergency clause under the same provisions of the Con- 
stitution. Sess. Laws 1915, chap. 7. Mr. Torson, a prominent attorney 
and member of the then house of representatives, introduced a bill pro- 
viding for the abolition of the death penalty, which was made applicable 
to persons who had theretofore been convicted of murder, and in order to 
cover the case of Milo, then in the death cell in the state’s penitentiary, 
and attached to this bill was an emergency clause drafted under § 67 of 
‘the Constitution. Senator Davis, who voted for the initiative and refer- 
endum amendment, as a member of the 1913 senate, was the chairman 
of the committee on state affairs, to whom the Board of Regent’s Bill was 
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referred, and signed a report recommending the same for passage, with 
certain amendments. See Senate Journal, 1915, p. 738. 

It hardly appears to me, however, that the matter of the emergency 
clause needs to be considered at all. Surely the legislature could have 
asked the governor to submit nominations for offices which they were 
about to create, and could then have provided in the bill that, when it 
took effect, those persons should be entitled to hold the office who should 
theretofore have been nominated by the governor and approved by 
them. This, even though the bill did not go into effect until July the 
first, was the result of the situation which is before us. State ex rel. 
Clark v. Irwin, 5 Nev. 111; Throop, Pub. Off. § 91. 

Counsel for the petitioner himself argued, and we believe correctly, 
that under § 78 of the state Constitution the appointing power of the 
governor of North Dakota is confined to filling vacancies in office in 
cases where no other mode of appointment is provided for by the Con- 
stitution or laws for filling the same. See State ex rel. Standish v. 
Boucher, 3 N. D. 389, 21 L.R.A. 539, 56 N. W. 142. 

He himself, however, conceded, for the proposition is laid down by 
the case which he himself cites, and he himself furnished the quotation, 
that the appointing must vest somewhere and that somewhere is in the 
legislature. ‘All governmental sovereign power is vested in the legisla- 
ture, except such as is granted to the other departments of the govern- 
ment or expressly withheld from the legislature by constitutional restric- 
tion.” Ibid. 

It is also clear that the State Board of Regents is not a constitutional 
office, but one of legislative creation merely. There can be no reason 
why the legislature cannot delegate the power to appoint in the same 
manner as they delegate the power to appoint the president of the State 
University and Agricultural College and the heads of the various de- 
partments. There can also be no reason why they should not themselves 
name the officials who shall be chosen or who shall choose them. In the 
bill in question, though they delegated the power of nomination to the 
governor, they desired to vest the ultimate right of choice in the senate. 
Why should this not be done? And, even if the office did not take effect 
until the first day of July, why should they not say that the incumbents 
should be chosen ahead and with the advice and consent of the state 
senate, rather than by the governor alone? Would there be anything out 
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of the way, indeed, for the legislature to have provided for the estab- 
lishment of a normal school at Dickinson or some other place which 
should be opened on July the first, and whose president should take of- 
fice on July first and of choosing in advance who that president should 
be ? 

The legislature certainly had the power to pass the act which is befcre 
us, and to create the office. It had an inherent power of appointment. 
State ex rel. Standish v. Boucher, supra; State ex rel. Richardson v. 
Henderson, 4 Wyo. 535, 22 L.R.A. 751, 35 Pac. 517. It is not neces- 
sary that an office shall already be in existence or a present vacancy ex- 
ist in order that the appointing power may be exercised. There is 
nothing in the Constitution to prevent prospective appointments. If, 
indeed, as has been repeatedly held, an incumbent of a judicial office 
can be elected at the same elections at which the creation of the office or 
district is voted upon, there can certainly be no reason why the legisla- 
ture, which possesses all sovereignty not limited by the Constitution, 
cannot provide in the act itself who shall fill the office; that is to say, 
make prospective appointments, which shall take effect when the time 
for filing a referendum petition has expired, and the bill, beyond any 
question of a doubt, becomes operative. State ex rel. Whitney v. Van 
Buskirk, 40 N. J. L. 468, 469; State ex rel. Thompson v. Winnett, 78 
Neb. 379,10 L.R.A.(N.S.) 157, 110 N. W. 1113, 15 Ann. Cas. 781; 23 
Am. & Eng. Enc. Law, 347; State ex rel. Erickson v. Burr, 16 N. D. 
581, 113 N. W. 705. 

Even if the appointment was without authority before the time for 
the filing of the petition for a referendum had expired, it was ratified 
and approved when the act went into operation. United States v. Arre- 
dondo, 6 Pet. 691, 8 L. ed. 547; Wells v. Nickles, 104 U. S. 444, 26 L. 
ed, 825. 

Incidently, there has been injected into the case the suggestion that at 
any rate the terms of two of the Regents will expire on the first day of 
July, 1917, and the question is asked whether at such time the governor 
may fill the offices by appointment. The question really revolves around 
the meaning of the term “vacancy” which is used in § 3 of chapter 237 
of the Laws of 1915, and which chapter created the Board of Regents. 
Section 2 of the act provides that “the governor is empowered, and it is 
hereby made his duty, on or before the 2nd day of March, a. p. 1915, to 
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nominate, and with the consent of the majority of the members of the 
senate in executive session, to appoint as such State Board of Regents 
two members thereof whose term of office shall be two years commencing 
with the first day of July, a. p. 1915, two members thereof whose term 
of office shall be for four years commencing with the first day of July, 
A. D. 1915, and one member thereof whose term of office shall be for six 
years, commencing with the first day of July, a. p. 1915, and there- 
after and during the session of the legislative assembly, and prior to the 
15th day of January in each year in which the term of office of any mem- 
ber so appointed shall expire, he shall in like manner nominate, and, sub- 
ject to such consent of a majority of the senate, appoint a successor or 
successors to such member or members of said board whose term will ex- 
pire with July 1st of that year, which said appointee shall hold office for 
the full term of six years from and after the expiration of the full term 
of office for which such predecessor or predecessors were appointed. In 
event any nomination made by the governor to such board is not con- 
sented to and confirmed by the senate as hereinbefore provided, the gov- 
ernor shall again nominate a candidate or candidates for such office at 
any time while the legislative assembly is in session. The members of 
the board first so appointed shall meet at the seat of government on the 
first Tuesday in April, 1915, and shall organize and elect one of their 
members as president of such board for a term of one year. They shall 
also elect a competent man as secretary who shall receive not to exceed 
$2,500 per annum, and who shall reside during his term of office in the 
city of Bismarck.” 

Section 3 provides: “The governor may remove any member of the 
board so appointed for incompetency, neglect of duty, immorality, mal- 
feasance in office, or for other good cause, and in case of a vacancy in 
the membership of the board so appointed by the governor or his prede- 
cessor in office, whether occurring by reason of removal or otherwise, 
may declare the office vacant and fill the same by appointment until the 
convening of the next session of the legislative assembly, when he shall 
nominate some qualified person as a member of such board for the bal- 
ance of such unexpired term and upon the consent of the senate as herein- 
before provided, shall appoint said nominee as a member of such board.” 

It is very clear to me that the governor has no such power of appoint- 
ment as is claimed by the petitioner. I am of the opinion that the ex- 
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piration of a prescribed term, when coupled with the fact that the sen- 
ate of the preceding legislature adjourned without confirming successors 
in office (to persons holding under a former appointment), and especial- 
ly where no nominations were presented to the senate to fill such offices 
when the term should expire, will not operate to create a vacancy in the 
office which, under the statute, can be temporarily filled by the governor, 
and that the vacancies contemplated by the statute to be filled by him are 
actual vacancies and such as arise from death, resignation, and like 
causes.” 

This was certainly held by this court in the case of State ex rel. Stand- 
ish v. Boucher, 3 N. D. 389, 21 L.R.A. 539, 56 N. W. 142, in constru- 
ing § 1 of chapter 3 of the Laws of 1889, and seems to be clearly the in- 
tention of chapter 237 of the Laws of 1915. 

Section 78 of the Constitution provides that “when any office shall 
from any cause become vacant, and no mode is provided by the Consti- 
tution or law for filling such vacancy, the governor shall have power to 
fill such vacancy by appointment.” 

We have not, in North Dakota at any rate, “set up Kings to rule over 
us,”’ and the governor has no royal prerogatives. His power are not in- 
herited or inherent, but are only such as have been given to him. Among 
these powers granted are not to be found the general power of appoint- 
ing to public office. That power is reserved to the legislature. See State 
ex rel, Standish v. Boucher, supra; Fox v. McDonald, 101 Ala. 51, 21 
L.R.A. 529, 46 Am. St. Rep. 98, 13 So. 416; State ex rel. Sherman v. 
George, 22 Or. 142, 16 L.R.A. 737, 29 Am. St. Rep. 586, 29 Pac. 356; 
State ex rel. Richardson v. Henderson, 4 Wyo. 535, 22 L.R.A. 751, 35 
Pac. 517. The power of the governor is merely to fill vacancies, and 
even this power is limited. 

This is not only the general fact and rule, but was certainly the in- 
tention of the act which is before us. It provides that, although the 
legislature in each year meets in the month of January, and the terms 
of office of the members of the Board of Regents do not expire until the 
Ist of July of the several years, nevertheless, “during the session of the 
legislative assembly, and prior to the 15th day of January in each year 
in which the term of office of any member so appointed shall expire, he 
[the governor] shall in like manner nominate, and subject to such con- 
sent of a majority of the senate, appoint a successor or successors to such 
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member or members of said board whose term will expire with July 
1st of that year. . . .” It further provides that “in event any nom- 
ination made by the governor to such board is not consented to and con- 
firmed by the senate as hereinbefore provided, the governor shall again. 
nominate a candidate or candidates for such office at any tume while the 
legislative assembly ts in sesston.” 

A perusal of these sections convinces me that the legislature chose to 
reserve to ttself, or rather to its senate, the wlivmate right of appointing 
the respectwe members of the Board of Regents. It would be a travesty 
on the law and an insult to the legislature to hold that the governor, by 
the simple expedient of failing to submit nominations and to obey the 
commands of the statute, could usurp kingly prerogatives and secure to 
himself the unlimited and uncontrolled power of appointment. If he 
could refuse to submit nominations at any session of the legislature, and 
then could hold the office to be vacant and make a recess appointment 
on his own behalf, he could take the power from the legislature alto- 
gether and nullify the statute altogether. This would be true, not only 
of the statute before us, but of all similar statutes, and the governor, by 
virtue of this supposed unlimited appointing power, would be an auto- 
crat. 

So, too, it seems to be well established that the word “vacancy,” as 
generally used, is not applicable in such a case. See State ex rel. 
Standish v. Boucher, supra; State ex rel. Freeman v. Carvey, — Iowa, 
—, 154 N. W. 934; State ex rel. Richardson v. Henderson, supra. 

Section 78 of the Constitution expressly limits the sole and unlimited 
appointing power of the governor to cases where ““no mode ts provided by 
the Constitutron or law for filling the vacancies.” In the case before us 
the law, that is §§ 2 and 3 of chapter 237 of the Laws of 1915, has ex- 
pressly provided the mode. These sections have expressly provided that 
the appointment shall be made in advance and at the immediately pre- 
ceding session of the legislature, and with the consent of the senate. State 
ex rel. Richardson v. Henderson, supra. 

The right of the governor to declare a vacancy, indeed, and to fill a 
vacancy, seems to be expressly considered in § 3 of chapter 237 of the 
Laws of 1915. It is very apparent that the vacancy can in only special 
instances be created by the governor himself, and that it is in those cases 
alone that he has the power to fill the same. Section 3 provides that “the 
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governor may remove any member of the board so appointed for incom- 
petency, neglect of duty, immorality, malfeasance in office, or for other 
good cause, and in case of a vacancy in the membership of the board so 
appointed by the governor or his predecessor in office, whether occurring 
by reason of removal or otherwise, may declare the office vacant and fill 
the same by appointment until the.convening of the next session of the 
legislative assembly, when he shall nominate, ete.” 

In the case at bar, as we understand the record, it seems to be admitted 
that there is no charge of incompetency, neglect of duty, immorality, or 
malfeasance in office. Nor can the words, “for other good cause,” be 
made to include any other cause than that of the general nature of the 
causes mentioned. It is elementary, indeed, that words of a general na- 
ture which follow a specific enumeration must be construed as applying 
to acts or things or causes of the nature of those which are enumerated. 
Surely, no immorality or breach of duty on the part of the members of 
the board exists by reason of the failure of the governor to submit the 
nominations of their successors to the senate. So, too, he is only author- 
ized to fill a vacancy which occurs by reason “of removal or otherwise,” 
and the word “otherwise” must be construed to apply to an act similar 
to that of removal, and removal is only authorized under the conditions 
enumerated. 

It is true that in a number of the cases, including the case of State 
ex rel. Standish v. Boucher, supra, emphasis is laid upon the fact that 
the officers shall hold their offices until the time fixed and “until a suc- 
cessor is appointed and qualified.” None of them, however, go to the 
extent of holding that the decision would be different if this clause were 
lacking. It seems, indeed, to be the general law, at least the law that 
is supported by the better reason and the greater weight of authority, that 
all public officers who have public duties to perform which are of mo- 
ment to the state, and the discontinuance of which will be fraught with 
public inconvenience, are entitled to hold their offices until their succes- 
sors are elected and qualified, unless some restrictive words are expressly 
or impliedly used in the Constitutions or statutes. There are no such re- 
strictive words in the Constitutions or statutes of North Dakota, and the 
statute itself, as I have before intimated, clearly evidences an intention 
that the appointment shall be made by the senate, nd not by the govern- 
or. See Throop, Pub. Off. § 325, and cases cited; 23 Am, & Eng. Enc. 
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Law, 412, and cases cited; Brady v. Howe, 50 Miss. 607; People ex rel. 
Stratton v. Oulton, 28 Cal. 44; State ex rel. Richardson v. Henderson, 
4 Wyo. 535, 22 L.R.A. 751, 35 Pac. 517. 

I am not unmindful of the case of State ex rel. Wood v. Sheldon, 8 S. 
D. 525, 67 N. W. 613. In that case, however, no provision whatever 
was ‘nails for the appointment of the successor. 

I am of the opinion that the petition should be denied, 


CHRISTIANSON, J. (concurring specially). I concur in the proposi- 
tion announced in the syllabus, and in the result reached in the opin- 
ions prepared by my associates Mr. Justice Robinson and Mr. Chief 
Justice Bruce. I desire, however, to base my conclusion upon some- 
what different grounds. And in view of the importance of the questions 
involved, I deem it my duty to discuss these at some length. 

The bill for the State Board of Regents Act was introduced in the 
house of representatives by the committee on education, on February 
8th, 1915. As introduced, the bill authorized and empowered “the 
governor . . . on or before the 21st day of February a. p. 1915, to 
nominate, etc.” When the bill was placed on its third reading and final 
passage in the house of representatives, on February 17th, 1915, certain 
amendments were adopted by unanimous consent, among others, one ex- 
tending the time in which the governor makes nominations of members of 
the State Board of Regents to February 27th. (See House Journal, 
1915 p. 816.) The bill was placed on its first and second reading in the 
senate, and referred to the committee on state affairs on February 19th, 
1915, and reported by the committee with recommendation to pass on 
February 25th, with three proposed amendments, among which was one 
extending the time in which the governor make his nominations of mem- 
bers of the Board of Regents to March 2nd (Senate Journal, p. 738). 
The report was adopted without dissent, and the bill was thereafter 
placed on its third reading and final passage, and passed in the senate, on 
February 25th, 1915, with certain amendments. The house refused to 
concur in some of the senate amendments, and the bill was referred to a 
conference committee on February 27th, 1915. The bill as amended by 
the conference committee was passed by the house on March 1st, 1915 
(see House Journal, p. 1874), and by the senate on March 2nd (see Sen- 
ate Journal, p. 892). 
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The present controversy arises, and involves the validity of the first 
appointments, made under § 2 of the act, which reads as follows: “The 
State Board of Regents shall consist of five members, all of whom shall 
be qualified electors and taxpayers of the state, appointed for their fit- 
ness, and ability to efficiently serve the people of the state in such ca- 
pacity, and one member and not more than two of such board shall be ap- 
pointed from each congressional district, and not more than one member 
shall be appointed from any one county. No more than one person who 
is an alumnus of any of the institutions under the control of such board 
shall be a member thereof at the same time, and any person who has been 
connected with any of such institutions, either as a member of any nor- 
mal board of control, or board of trustees, or as an officer or instructor, 
shall be eligible to appointment as a member of such board within two 
years after such connection with such institution has been terminated. 

“The governor is empowered, and it is hereby made his duty, on or 
before the 2nd day of March a. p. 1915, to nominate, and with the con- 
sent of the majority of the members of the senate in executive session, 
to appoint as such State Board of Regents two members thereof whose 
term of office shall be two years commencing with the first day of July, 
A. D. 1915, two members thereof whose term of office shall be for four 
years commencing with the first day of July, a. p. 1915, and one mem: 
ber thereof whose term of office shall be for six years, commencing with 
the first day of July, a. p. 1915, and thereafter and during the session 
of the legislative assembly, and prior to the 15th day day of January in 
each year in which the term of office of any member so appointed shall 
expire, he shall in like manner nominate, and subject to such consent of 
a majority of the senate, appoint a successor or successors to such mem- 
ber or members of said board whose term will expire with July 1st of 
that year, which said appointee shall hold office for the full term of six 
years from and after the expiration of the full term of office for which 
such predecessor or predecessors were appointed. 

“In event any nomination made by the governor to such board is not 
consented to and confirmed by the senate as hereinbefore provided, the 
governor shall again nominate a candidate or candidates for such office 
at any time while the legislative assembly is in session. 

‘“‘The members of the board first so appointed shall meet at the seat 
of government on the first Tuesday in April, 1915, and shall organize 
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and elect one of their members as president of such board for a term of 
one year. They shall also elect a competent man as secretary, who shall 
receive not to exceed $2,500 per annum, and who shall reside during his 
term of office in the city of Bismarck.” 

The bill as introduced provided: ‘The members of the board first so 
appointed shall meet at the seat of government on the first Tuesday in 
July, 1915, and shall organize and elect one of their members as presi- 
dent. . . .” This was amended by unanimous consent by the house 
of representatives when the bill was placed on its third reading and final 
passage, so as to provide for the first meeting and organization of the 
board to take place on the first Tuesday in April, 1915. 

There was no intent on the part of the legislature, however, to bring 
the educational institutions under the control of the State Board of Re- 
gents prior to July 1st, 1915, on which date, under the express terms of 
the statute, the official terms of the members of the board commenced. 
And in order to obviate any chance fora misunderstanding on this 
point, the first sentence of § 7 of the bill was amended at the same time 
the amendment last above referred to was made by inserting therein the 
words “July 1st, 1915,” as the concluding words in such sentence (see 
House Journal, p. 816), thereby clearly and unquestionably designating 
July 1st, 1915, as the date when the educational institutions of the state 
were to come under the control of the State Board of Regents, and the 
actual and active discharge of the official duties of such board commence. 

The manifest purpose of providing for the organization of the board 
in April, 1915, was to enable the board to become familiar with its duties 
and consequently perform better service. This legislative intent was 
further disclosed in the last section of the act, which declared an emer- 
gency to exist “in this, that this act is deemed of immediate importance 
in order that the board hereby created may be in a position to take full 
control of such institutions on July Ist, a. p. 1915.” 

The sole object of statutory construction is to arrive at and ascertain 
the legislative intent. When that intent has been ascertained, there is 
no room for further interpretation. Can there be any question as to the 
intent of the legislature with respect to the manner in which the first 
members, and for that matter the succeeding members, of the Board of 
Regents should be appointed? Obviously none. It is difficult to under- 
stand how language could have been more specific and to the point than 

36 N. D.—26. 
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that which the legislature employed in the section quoted above. It will 
be noted that the legislature carefully prescribed the qualifications of 
the members of the Board of Regents, and even designated the geograph- 
ical location of their places of residence. 

The act under consideration designated a specific time, and provided 
a specific manner, in which the members of the Board of Regents must 
be appointed. It is a well-settled principle of construction that when a 
statute or a constitutional provision directs that a thing be done by cer- 
tain persons and in a certain manner, this affirmative contains a nega- 
tive, that it shall not be done by other persons or in another manner. As 
was said by this court in State ex rel. Frich v. Stark County, 14 N. D- 
368, 103 N. W. 914: “It is a rule applicable alike to statutory and con- 
stitutional law that when the law directs something to be done in a giver 
manner or at a particular time or place, then there is an implied pro- 
hibition against any other mode or time or place for doing the act.” 
See also 36 Cyc. 1122; Sutherland, Stat. Contr. 2d ed. § 630. The 
power of the governor to appoint members of the Board of Regents is, 
by the very terms of the act, conditional, and may be exercised only 
under the conditions prescribed by the act itself. 

“On general principles,” as is said by Woodbury, J. (Johnston v. 
Wilson, 2 N. H. 205, 9 Am. Dec. 50), “the choice of a person to fill an 
office constitutes the essence of his appointment.” The legislature in the 
plainest possible language said that the members of the Board of Regents 
to be first chosen should be chosen in the manner which it prescribed. 
As we have already seen, this provision was deemed of sufficient im- 
portance, so that the bill was amended on two different occasions, once 
by the house of representatives and once by the senate, in order to make 
it possible to carry it into effect. The amendment disclosed that what- 
ever changes were proposed or made, or whatever differences of opinion 
may have existed, none existed so far as this particular provision was 
concerned, and the legislative intent and policy as thus declared were 
steadfastly and consistently adhered to from the introduction of the 
bill until its final passage. And so far as the proceedings of the legisla- 
tive assembly show, not a single member was out of harmony therewith. 
When the date was changed from February 21st, to February 27th, by 
the house of representatives on February 17th, 1915, the journal shows 
that there were ninety votes cast in the affirmative, and that the unani- 
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mous consent was given to the proposed amendment. And the records 
show that not a single vote was ever cast in the negative, in either house 
at any time this bill was moved for passage. It is interesting to note 
in this connection that Mr. Bronson, one of the present attorneys for 
the relator, and then a member of the state senate, twice cast his vote 
in favor of the measure, including the amendments. (See Senate Jour- 
nal, pp. 746, 892. ) 

It is conceded that the respondents in this case were nominated and 
appointed in strict accordance with the provisions of the State Board 
of Regents Act; but it is contended that the act was not in effect at the 
time the appointments were made, and that it was beyond the constitu- 
tional power of the legislature to authorize and provide for the appoint- 
ment of members of the State Board of Regents until the act by which 
the offices were created had become an existing and operative law. These 
contentions of the relator are based solely on the proposition that the 
initiative and referendum amendment to § 25 of the Constitution, by 
necessary implication, repealed, in whole or in part, § 67 of the Consti- 
tution, which provides: “No act of the legislative assembly shall take 
effect until July 1st, after the close of the session, unless in case of 
emergency (which shall be expressed in the preamble or body of the 
act) the legislative assembly shall, by a vote of two thirds of all the 
members present in each house, otherwise direct.” 

The opinions heretofore written by other members of this court are 
devoted almost exclusively to a discussion of the question of whether 
the emergency clause provided for by § 67 of the Constitution was im- 
pliedly repealed by the initiative and referendum amendment to § 25 
of the Constitution. A careful consideration of the questions involved 
leads me to the conclusion that this question, while interesting, is not 
necessarily involved, nor is it necessarily determinative of the validity 
of the appointments of the respondents, and I express no opinion thereon. 

I recognize the axiomatic principle of the American system of con- 
stitutional law, that the courts have inherent authority to determine 
whether statutes transcend the limits imposed by the Federal and state 
Constitutions, and that where a statute transgresses the authority vested 
in tas lecisiature by the Constitution, it is not only the right, but the 
duty and sworn obligation, of the judiciary to declare such act uncon- 
stitutional and void. While judicial authority to determine the con- 
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stitutionality of legislative enactments has become a fundamental prin- 
ciple of our system of constitutional law, the rules by which the courts 
must be guided in determining such question are equally fundamental. 
The primary duty of the courts is to construe statutes with reference 
to the Constitution, and it is only when the Constitution is clearly vio- 
lated by a provision of the statute that such provision may be declared 
unconstitutional. Escambia County v. Pilot Comrs. 52 Fla. 197, 120 
Am. St. Rep. 196, 42 So. 697. | 

It is true the legislature in performing its duties is governed by and 
subject to the provisions of the Constitution, and may not do any act 
which the Constitution forbids. But it is equally true “that all govern- 
mental sovereign power is vested in the legislature, except such as is 
granted to the other departments of government, or expressly withheld 
from the legislature by constitutional restrictions.” State ex rel. Stand- 
ish v. Boucher, 3 N. D. 389, 21 L.R.A. 539, 56 N. W. 142. 

“While it is a truism to say that the duty to enforce the Constitu- 
tion is paramount and abiding,” said White, Ch. J. (Wilson v. New, 
243 U.S. 332, 61 L. ed. —, L.R.A.—, —, 37 Sup. Ct. Rep. 298), “sé 
as also true that the very highest of judicial duttes is to gwe effect to the 
legislative will, and tn downg so to scrupulously abstain from permitting 
subjects which are excluswwely within the field of legislative discretion 
to influence our opinion or to control judgment.” 

For it is a fundamental rule of constitutional law that every pre- 
sumption is in favor of the constitutionality of a statute enacted by a 
legislature. And this presumption becomes conclusive unless it is clear- 
ly shown that the enactment is prohibited by the state or Federal Con- 
stitution. State ex rel. Linde v. Taylor, 33 N. D. 76, 156 N. W. 564. 
A statute is not to be held a violation of the fundamental charter estab- 
lished by the people in their Constitution, unless so clearly outside the 
power conferred upon the legislature as to be free from reasonable doubt 
in that regard. It must be assumed that the legislature intended to act 
within its lawful bounds, and this assumption cannot be overthrown 
unless the statute unmistakably oversteps these bounds by manifest and 
plain terms. Accordingly, ‘it has been declared that in no doubtful 
case should the courts pronounce legislation to be contrary to the Con- 
stitution ; that to doubt the constitutionality of a law is to resolve such 
doubt in favor of its validity; that all statutes are of constitutional 
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validity unless they are shown to be invalid; and that the courts will 
resolve every reasonable doubt in favor of the validity of the enactment.” 
6 R. C. L. § 98, “Constitutional Law.” For it must be remembered 
that the members of the legislature and the governor are also required 
to take an oath to support the Constitution, and it is presumed that 
they have obeyed this oath, and have intended to comply with the pro- 
visions of the Constitution. 6 R. C. L. § 99. “Constitutional Law.” 
And it has been said by a high authority that “great constitutional 
provisions must be administered with caution. Some play must be 
allowed for the joints of the machine, and it must be remembered that 
legislatures are ultimate guardians of the liberties and welfare of the 
people in quite as great a degree as the courts.” Missouri, K. & T. R. 
Co. v. May, 194 U.S. 267, 48 L. ed. 971, 24 Sup. Ct. Rep. 638. 

In the case at bar the statute under consideration was adopted by the 
unanimous vote of all members of both branches of the legislature who 
were present and participated in the proceedings at the time when the 
votes were taken. The validity of the act or any of its provisions was 
never questioned. It is interesting to note in this connection that at 
least eight of the members of the house of representatives and eight of 
the senators who voted in favor of the Board of Regents Act were law- 
yers, and among such was one of the eminent counsel for the relator in 
this proceeding. Certainly, it cannot be assumed that any of these 
members voted in favor of the provision with a desire or intent either 
to violate or to evade the provisions of the Constitution. 

The presumption of constitutionality applies with unusual force when 
the object of the legislative enactment is one peculiarly within legisla- 
tive control. For “the legislature is given a large discretion in reference 
to the means it may employ to promote the general welfare. It ts for 
the legislature alone to judge what means are necessary and appropriate 
to accomplish an end which the Constitution makes legitimate.” 6 R. 
C. L. p. 165. And where the legislature deals with a subject peculiarly 
within its sphere, courts should be “cautious about pressing the broad 
words of constitutional provisions to a drily logical extreme,” and judges 
should be slow to read into constitutional provisions “a nolumus mutare 
as against the lawmaking power.’”’ Noble State Bank v. Haskell, 219 
U.S. 104, 55 L. ed. 112, 114, 32 L.R.A.(N.S.) 1062, 31 Sup. Ct. Rep. 
186, Ann. Cas, 1912A, 487. 
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The question of whether the offices of members of the State Board of 
Regents should be created and how the incumbents thereof should be 
selected was concededly a political question, the determination of which 
rested solely with the legislature. This is not a case, therefore, where 
the legislature has sought to infringe upon either the executive or judi- 
cial departments, or legislate upon a matter forbidden by the Constitu- 
tion. On the contrary the object of the legislation was one resting 
peculiarly within legislative discretion. The legislature declared by 
implication that the best interest of the state demanded that the various 
educational institutions be placed under the control of one joint board. 
It further declared that in its judgment the best way to select the mem- 
bers of such board was through nominations by the then executive, to be 
confirmed by the then sitting senate,—a procedure which is embodied 
in the Federal Constitution itself. These were purely legislative ques- 
tions, and this court cannot say that the legislative judgment was wrong. 
Ibid. 

In this state it is well settled that even the power to appoint to office 
is not necessarily an executive function, but is an attribute of sover- 
eignty. And “all governmental sovereign power is vested in the legisla- 
ture except such as is granted to the other departments of the govern- 
ment, or expressly withheld from the legislature by constitutional 
restrictions.” State ex rel. Standish v. Boucher, 3 N. D. 389, 21 L.R.A. 
539, 56 N. W. 142. And in absence of express constitutional restriction, 
an office created by the legislature is wholly under legislative control. 
Sinclair v. Young, 100 Va. 284, 40 S. E. 907; State ex rel. Moodie 
v. Bryan, 50 Fla. 293, 39 So. 929. And the legislative power to 
~weulate and provide the manner of making original appointments to 
such office is absolute unless restrained by some constitutional provi- 
sion. People v. Osborne, 7 Colo. 605, 4 Pac. 1074. See also State ex 
rel. Standish v. Boucher, supra. The legislature may make such ap- 
pointment itself or confer the power to do so upon such persons or 
bodies as it in its wisdom sees fit to designate. Scholle v. State, 90 
Md. 729, 50 L.R.A. 411, 46 Atl. 326; Cunningham v. Sprinkle, 124 
N. C. 638, 33 S. E, 138; Sinking Fund Comrs. v. George, 104 Ky. 
260, 84 Am. St. Rep. 454, 47 S. W. 779. This seems to be the uni- 
versal rule under a Constitution like ours, where the executive is not 
given general appointing power. This principle was recognized by the 
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last legislative assembly and the present chief executive in the act 
providing for insurance of bank deposits (Senate Bill No. 217), as 
in this act the legislature provided that the appointive members of the 
Guaranty Fund Commission, including the original and all succeed- 
ing appointments, “whether to fill a vacancy or otherwise, shall be made 
by the governor” from a list of nine men, to be selected by the banks 
directly affected by the provisions of the act, said banks to be members 
of the corporation known as the “North Dakota Banker’s Association.” 
It will be noted that the appointive or selective power in the first in- 
stance is exercised by the banker’s association, and the governor is 
restricted to a selection of three out of nine men designated by such 
association. 

It has been held by the highest court in the land that no person has 
or acquires any vested interest or right in an office of which the legis- 
lative department may not deprive him, unless legislative action is pro- 
hibited by express constitutional restriction. Crenshaw v. United 
States, 184 U. S. 99, 33 L. ed. 825, 10 Sup. Ct. Rep. 481; Taylor v. 
Beckham, 178 U.S. 577, 44 L. ed. 1200, 20 Sup. Ct. Rep. 1009. Nor 
is there any constitutional restriction, state or Federal, upon the legis- 
lative power to enact retrospective legislation with respect to any mat- 
ter contained in § 2 of the State Board of Regents Act. Satterlee v. 
Matthewson, 2 Pet. 380, 7 L. ed. 458; Watson v. Mercer, 8 Pet. 88, 
8 L., ed. 876; Cooley (Cooley, Const. Lim. 6th ed. pp. 331, 332) says: 
‘““When an office is created by statute, it is wholly within the control of 
the legislature. . . . The term, the mode of appointment, and the 
compensation may be altered at pleasure, and the latter may be even 
taken away without abolishing the office.” 

It may be observed that the legislative power over appointment to 
statutory offices was announced by this court more than twenty years 
prior to the adoption of the initiative and referendum amendment to 
the Constitution, and the legislative records fail to disclose even a pro- 
posed change in the fundamental law to curtail or remove this power. 

The statute under consideration was complete so far as legislative 
action was concerned. At the time the appointments were confirmed by 
the senate and the commission issued to respondents, every act required 
by the Constitution to be performed by the legislative assembly and by 
the governor of the state in the enactment of laws had been performed. 
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There was no way in which the governor or the legislature could destroy 
the piece of legislation which they had created, except by another enact- 
ment repealing the former act. And the only way in which it could 
be destroyed or its effectiveness retarded under the referendum provi- 
sion of the Constitution was by affirmative action by the people. If 
no such action was taken, the act concededly would, and did, become 
fully effective and operative for all purposes on and after July 1st. 

If the contentions of the attorney general are correct, the legislature 
has been shorn of power to designate a particular mode of appointment 
of a statutory officer in an act creating an office, unless the act of 
appointment is delayed until after July 1st; or the law is one for the 
immediate preservation of public peace, health, and safety, and a sec- 
tion so stating is contained in the law and adopted by a two-thirds vote 
of all members elected to each house, on a separate roll call. 

It is suggested that the situation presented in this case may be ob- 
viated by the enactment of a general law giving the executive larger 
powers with respect to making appointments. This suggestion, how- 
ever, implies a limitation upon the legislative power with respect to 
statutory offices heretofore unknown in this state. And it also presents 
the anomalous proposition that one legislature may by a general law 
in a degree bind a succeeding legislature with respect to a matter pe- 
culiarly within legislative control. It is doybtless proper for one legis- 
lature to adopt a general law to serve as a rule to be applied with respect 
to appointments to statutory offices in cases where no contrary expres- 
sion is made by a succeeding legislature, This is to prevent chaos and 
uncertainty in the event the legislature which creates the office provides 
no mode of appointment. But it is, to say the least, a novel suggestion 
that one legislature may by general law provide for a mode of filling a 
statutory office which a succeeding legislature might create and which 
it, in absence of such general law, would be powerless to fill in the 
manner proposed by such general law, because of lack of authority to 
direct it to be done in that particular manner or at that particular 
time. 

Even according to the attorney general’s contention, however, the 
legislature could have provided that the appointments here involved be 
made in the manner designated in the act at any time after July 1st; or 
the governor could, under the terms of the act as it stands, have called 
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a special session of the legislature after July 1st, and submitted such 
appointments to the senate at that time, and if then confirmed the 
appointments so made would have been entirely valid. The sole com- 
plaint in that they were not made in a certain manner, or at a certain 
time. It is conceded that they could have been properly made in the 
manner in which they were made after July 1st; or that they could 
have been made at the time they were made if a different mode had 
been chosen. Can it be that the people intended to bring about such 
results by their adoption of the inftiative and referendum amendment 
to the Constitution? I think not. And the legislative records furnish 
the most persuasive evidence that the framers of the initiative and 
referendum amendment had no such intent. These records show that 
upon every roll call taken upon the Board of Regents Act every mem- 
ber present in both houses voted in the affirmative. The records fur- 
ther show that a majority of the senators who voted for the act were 
members of the state senate during the 1913 session of the legislature, 
and voted upon the concurrent resolution providing for the initiative 
and referendum amendment. 

If a construction would lead to an unreasonable result it is to be 
avoided if possible, for “a bad result suggests a wrong construction.” 
People ex rel. Beaman v. Feitner, 168 N. Y. 360, 366, 61 N. E. 280. 
“In the construction of all laws we look to the old law, the mischief 
and the remedy . . . mo just rule of interpretation requires the 
court to go further, by applying the remedy to a case not within the 
mischief, unless the words of the law are too imperative to admtt of 
construction.” 4 Enc. U. S. Sup. Ct. Rep. 49. 

It is the duty of the court to interpret, not to make, laws. Legisla- 
tive enactments must be sustained and enforced unless they clearly 
contravene the provisions of the Constitution. While the question has 
not been argued, it seems to me there is some doubt if the court could 
eliminate the provisions assailed and sustain the remainder of the act. 
It is true that a statute may be constitutional in one part and unconsti- 
tutional in another part, and that if the invalid part is severable from 
the rest, the portion which is constitutional may stand, while that 
which is unconstitutional is stricken out and rejected; and if after 
eliminating the invalid portions, the remaining provisions are sufficient 
to be operative and accomplish the proper purposes, it does not neces- 
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sarily follow that the whole act is void. This rule is nevertheless sub- 
ject to the fundamental principle that the courts cannot constitute 
themselves into a lawmaking body. And the question as to whether 
the portions of a statute which are constitutional shall be upheld while 
other divisible portions are eliminated as unconstitutional is primarily 
one of intention. And the constitutional provisions cannot be held 
valid if it appears that they would not have been adopted without the 
other parts. 6 R. OC. L. p. 124. As said by this court in McDermont 
v. Dinnie, 6 N. D. 278, 69 N. W.°294: “If the different portions of 
the statute are so interwoven and interdependent that the rejected 
portions furnish to an appreciable extent the consideration or induce- 
ment for the passage of the act, then the entire enactment must be 
rejected.” The United States Supreme Court in discussing a similar 
proposition in Poindexter v. Greenhow, 114 U. S. 270, 29 L. ed. 185, 
5 Sup. Ct. Rep. 903, said: “It is undoubtedly true that there may be 
cases where one part of a statute may be enforced as constitutional, and 
another be declared inoperative and void because unconstitutional; but 
these are cases where the . . . court is able to see and to declare 
that the intention of the legislature was that the part pronounced valid 
should be enforceable, even though the other part should fail. To hold 
otherwise would be to substitute for the law intended by the legislature 
one they may never have been willing by itself to enact.” 

The primary object in the construction of. all statutory and consti- 
tutional provisions is to ascertain and carry into effect the real purpose 
for which they were adopted. The sole purpose of § 67 of the Con- 
stitution was to secure a sufficient interval between the date of the pas- 
sage of an act and its going into effect to enable the public to become 
acquainted with its terms and conform thereto (State ex rel. Cummings 
v. Trewhitt, 113 Tenn. 561, 82 S. W. 483), with the power reserved in 
and granted to the legislature to put an act into immediate effect by a 
two-thirds vote of all members present where an emergency exists. 

This section merely fixed a date when a legislative enactment takes 
effect in the absence of a legislative declaration fixing some other date. 
There is nothing in § 67 of the Constitution, however, to prevent the 
legislature from fixing a date subsequent to July 1st for the act to 
become operative. The legislature might make the act become opera- 
tive at a considerable later date, or make the date of its becoming opera- 
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tive depend upon a contingency. McPherson v. State, 174 Ind. 60, 31 
L.R.A.(N.S.) 188, 90 N. E. 610; Foy v. Gardiner Water Dist. 98 Me. 
82, 56 Atl. 201; Phoenix Ins. Co. v. Welch, 29 Kan. 672; 6 R. C. L. 
p. 167; 36 Cyc. 1201. And the legislature, unless prohibited by the 
Constitution, may direct that different parts of the same statute shall 
go into effect at different times. People v. Osborne, 7 Colo. 605, 4 
Pac. 1074; State ex rel. Wheeler v. Stuht, 52 Neb. 209, 71 N. W. 941; 
36 Cyc. 1201. 

The referendum provision in the amendment to § 25 of the Con- 
stitution was merely intended to reserve to the people the power to 
refer and reject laws enacted by the legislature. 

This power is reserved for the people itself in its sovereign capacity 
for the purpose stated, and must be invoked in the manner and within 
the time prescribed by the constitutional provisions reserving the power. 
It was not intended to take away any power theretofore vested in the 
legislature and place the same elsewhere. 

It has been held that unless the referendum power is invoked within 
the time prescribed in the Constitution, “the right to have the same 
referred to the people for judgment” is lost, and it is then “too late 
thereafter to attack the emergency character of that act, either as to the 
vote thereon, or otherwise.” Miami County v. Dayton, 92 Ohio St. 215, 
110 N. E. 728. 

In the case at bar the referendum power was not invoked, and the 
purpose for which such power was reserved is not involved. 

Section 25 of the Constitution relates to legislative functions only. 
The same is true of the initiative and referendum amendment thereto. 
The amendment does not purport to reserve the power of initiative and 
referendum to any acts of the legislative assembly except such as are 
legislative in character. No one would contend for instance that an 
impeachment resolution adopted by the house of representatives, or a 
concurrent resolution for a legislative investigation adopted by both the 
house and the senate, or any act of that nature, would be subject to 
referendum. ‘Legislation as here contemplated,” said Eakin, J., 
speaking for the supreme court of Oregon (Long v. Portland, 53 Or. 
92, 98 Pac. 1112), “must be considered in the sense of general laws, 
namely, rules of civil conduct prescribed by the lawmaking powcr 
avd of general application. By Opinion of Justices, 66 N. H. 629, 33 
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Atl. 1076, the law is said to be a rule,—not a transtent, sudden order 
to and concerning a particular person, but something permanent, uni- 
form, and universal.” 

While it is true that in this state the legislature has power not only 
to create statutory offices and prescribe the mode of appointment of in- 
cumbents thereof, but also to appoint such officers, it does not follow 
that the latter function is necessarily legislative in character, or must 
be exercised by formal legislative enactment. And it has been held 
that the appointment to office by a legislative body is not a legislative 
act to which the veto power of the chief executive extends. Erwin v. 
Jersey City, 60 N. J. L. 141, 64 Am. St. Rep. 584, 37 Atl. 732. See 
also Ogden City v. Bear Lake & River Waterworks & Irrig. Co. 28 
Utah, 25, 76 Pac. 1069; Brazell v. Zeigler, 26 Okla. 826, 110 Pac. 
1052; Globe v. Willis, 16 Ariz. 378, 146 Pac. 544. 

The power to appoint is impressed with characteristics of an execu- 
tive rather than that of a legislative nature. The power exists in the 
legislature, not necessarily because the act is legislative in character, 
but because the legislature possesses all governmental sovereign power 
except such as is granted to the other departments of the government, 
or expressly withheld from it by constitutional restrictions. As was 
well said by the supreme court of Wyoming: “The power of the execu- 
tive and judicial departments is a grant, not a limitation, while the 
powers of the legislative department are absolute except as restricted 
and limited by the Constitution which the people have adopted. . . . 
This is elementary, and too familiar to need elaboration, that, while 
the judiciary and the executive have only enumerated powers, the sway 
of the legislative department is supreme, except as controlled by the 
limitations imposed by the organic law.” State ex rel. Richardson v. 
Henderson, 4 Wyo. 535, 22 L.R.A. 751, 35 Pac. 520. 

The principle was also clearly stated by this court in State ex rel. 
Standish v. Boucher, 3 N. D. 389, 396, 21 L.R.A. 539, 56 N. W. 142, 
where Mr. Chief Justice Wallin, speaking for the court, said: “Just at 
this point it may naturally be asked, since the power of the governor to 
appoint to office extends only to cases of vacancies not otherwise pro- 
vided for, and since there is no express grant of appointing power in 
the Constitution to any other functionary or department of government, 
where does the power of appointment of officers and their successors in 
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office rest? The power to appoint to office is an attribute of sovereignty. 
All attributes of sovereignty essential to the administration of govern- 
ment must be vested in the several departments of government by the 
people; otherwise the government founded by the people would not 
constitute a full grant of governmental power. Such government would, 
to that extent, be defective, for the reason that the people themselves, 
in their collective capacity, exercise no governmental functions. Now, 
we have seen that the power to appoint to the offices in question is not 
vested by the Constitution in the governor. Neither is any appointing 
power vested in the judicial department, except to appoint certain court 
officials, Unless, therefore, this power resides in the legislature, it is 
lodged in no part of the government. As to this it will suffice to say 
that all governmental sovereign power 1s vested in the legislature, ex- 
cept such as is.granted to the other departments of the government, or 
expressly withheld from the legislature by constitutional restrictions.” 

I agree that a legislative enactment does not become effective as a 
rule of conduct until it has become a valid and existing law. But I do 
not agree that the legislature is powerless to incorporate in a legislative 
enactment provisions incident to the subject-matter of the legislation 
and require action to be taken under such provisions even before the 
act becomes operative as a law. For instance, where a statute by its 
terms is to become operative upon the happening of a contingency, such 
as the approval by a vote of the people, it frequently happens that the 
legislature in the very terms of the act prescribes the acts to be done, 
and it has been held that the provisions in such act will control where 
they conflict with other general statutes applicable to the same subject- 
matter. People ex rel. Brady v. La Salle Street Trust & Sav. Bank, 
269 Ill. 518, 110 N. E. 38. It is true such acts are, in a measure, 
part of the process of:legislation, but it is equally true that such pro- 
ceedings rest in legislative discretion. So it is with the procedure out- 
lined in the State Board of Regents Act for the appointment of the 
first members of the board. The legislature had power to make such 
appointment itself or to designate some other mode in which it could 
be made. Possessed of this power, it declared in plain and unmistak- 
able language—that it desired to have the appointments of the first mem- 
bers of the board made prospectively by the then governor and confirmed 
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by the then sitting senate for the official terms appointed by the act, to 
commence on July Ist, 1915. 

It has frequently been held by eminent courts that a prospective ap- 
pointment to a new, or to fill a vacancy certain to occur in an existing, 
publie office, made by a body which as then constituted is empowered to 
make such original appointment at the time the office comes into exist- 
ence or to fill the vacancy when it arises, is, in absence of express law 
forbidding it, a valid appointment, vesting title in the appointee. State 
ex rel. Whitney v. Van Buskirk, 40 N. J. L. 463; People v. Blanding, 
63 Cal. 333; State ex rel. Childs v. O'Leary, 64 Minn. 207, 66 N. W. 
264; Oberhaus v. State, 173 Ala. 488, 55 So. 898. See also 29 Cyc. 
1373; Mechem, Pub. Off. § 133; Stuhr v. Hoboken, 47 N. J. L. 147; 
Throop, Pub. Off. § 93; 23 Am. & Eng. Enc. Law, 347. In discussing 
this proposition in Oberhaus v. State, supra, the supreme court of 
Alabama said: ‘We have carefully examined the authorities on this 
proposition, and, as there is no material conflict among them, it is not 
necessary to here reproduce their language or reasoning. They clearly 
settle the law to the effect that the appointing power cannot forestall 
the rights and prerogatives of its own successor by appointing successors 
to officers whose official terms expire contemporaneously with or after 
the expiration of the term of the appointing power; but where, by law 
or personal action, the office to be filled by appountment must become 
vacant by the expiration of the encumbent’s term or by his withdrawal 
during the term of the appointing power, a prospective appointment 
thereto, of not forbidden by law, may be made at a convenient season 
before the actual exmration.” 

The American and English Encyclopedia of Law (23 Am. & Eng. 
Enc. Law, 2d ed. 347) states the rule as follows: “It is a common 
practice and undoubtedly proper for the appointing power, when the 
necessity for the exercise of the power is ascertained, to make appoint- 
ments prior in time to that at which the term of office of the appointee 
is to begin, where the appointing power of the officer or body making 
the appointment will continue until the term of the appointee ts to be- 
gin. Where, however, the appointing power of the officer or body mak- 
ing the appointment will expire before the term of office of its ap- 
pointee will begin, and vest in its successors, it cannot forestall the 
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right and prerogative of its successors by making appointments to suck 
office.”’ 

The reason for the rule which forbids a prospective appointment 
obviously does not exist in this case. And it is a maxim of our juris- 
prudence that “when the reason of a rule ceases, so should the rule it- 
self.” Comp. Laws 1913, § 7244. 

That an officer may be lawfully nominated and elected to an office: 
not in existence at the time of such nomination or election was recog- 
nized in this state in the acts creating the ninth and tenth judicial 
districts; which acts provided that such districts should not come into- 
existence until the election and qualification of the judges thereof, such | 
judges to be chosen at the general election held in November, 1908 (see- 
Laws 1907, chaps. 161, 162). And this principle as embraced in these 
laws received at least the tacit approval of this court in State ex rel. 
Erickson v. Burr, 16 N. D. 581, 118 N. W. 705. Under these laws. 
judicial candidates were nominated at the primaries held in June, 
1908, and judicial candidates were voted upon at the general election 
held in November, 1908, for, and elected to, judicial offices which were 
not then in existence. The right to make prospective appointments has 
frequently been recognized in this state, and was even recognized by the 
present chief executive and the members of the present state senate, for 
on March 2d, 1917, Governor Frazier nominated and the senate con- 
firmed appointments for the offices of members of the state board of 
control, such appointments to become effective and the terms of office 
to commence on June 18th, 1917, and July 1st, 1917, respectively. 
In fact the Board of Regents Act provides that all regular appoint- 
ments of members of the board must be made and confirmed during the 
session of the legislature preceding the commencement of the terms of 
the respective members. | 

In the case of State ex rel. Thompson v. Winnett, 78 Neb. 379, 10. 
L.R.A.(N.S.) 157, 110 N. W. 1118, 15 Ann. Cas. 781, the supreme 
court of Nebraska held that where an office is created by a constitutional 
amendment, the legislature may properly permit the people to elect an 
incumbent to fill such office at the same election at which the constitu- 
tional amendment is submitted for adoption or rejection. In discussing 
the question the court said: “It will be conceded that, where there is 
no office, there can be no officer. Constitutions and amendments there- 
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to are created by the vote of the people, and not by a canvass of that 
vote, nor by the official declaration of the result. If this amendment 
was adopted, it was when a majority of the electors had voted in its 
favor, and, when that occurred, it became a part of the Constitution, 
and the office of state railway commissioners existed. By the same act 
of the people that made the amendment a part of the fundamental law, 
and created the office, these respondents were elected to fill that office. 
Both matters might properly be submitted to the electors at the same 
election. Thas ts in accord with unwersal precedent both in this and in 
other states. The practice was introduced into this state by the 6th 
' section of the enabling act.” Comp. Stat. 1903, J 114. Relator’s 
counsel, however, contend that the principle announced by the Ne- 
braska supreme court is based largely upon the practice introduced by 
the Enabling Act of that state, and consequently that this case is not 
applicable or of any value as authority in this state. An examination 
of the 6th section of the Enabling Act of Nebraska discloses that Con- 
gress expressly granted power to the Nebraska constitutional conven- 
tion to submit the question of the adoption of the Constitution and the 
election of state officers at the same election. 

It is true no such provision is contained in the Enabling Act of this 
state. The Enabling Act under which the North Dakota constitutional 
convention acted merely provided “that the constitutional conventions 
may, by ordinance, provide for the election of officers for full state 
governments, including members of the legislatures and representa- 
tives in the 51st Congress.” Enabling Act, § 24. 

But the North Dakota constitutional convention, even though no 
express authority was granted to it to do so, nevertheless provided that 
state officers, members of the legislature, and even clerks of the district 
courts in the various counties in the state be chosen at the same elec- 
tion at which the Constitution was submitted for approval or rejection. 
Schedule § 12. “Congress had no knowledge that any candidates for 
office would be voted for at the same election,” at which the Constitu- 
tion was submitted for ratification. There was as a matter of fact 
two separate elections, although both were held at the same time and 
utilized the same election machinery. One election was held to deter- 
mine whether the proposed Constitution should be adopted or rejected ; 
the other to select officers. The two elections were as distinct as if they 
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had been held upon two separate dates. The votes cast for officers 
could not be taken into consideration in determining whether the Con- 
stitution or articles submitted separately had received a majority of 
the votes cast at the election. State ex rel. Larabee v. Barnes, 3 N. D. 
319, 55 N. W. 883. 

The proposed Constitution could not have become effective for any 
, purpose unless it had received the approval of the people. It was 
merely a proposed law at the time it was submitted, and the election of 
officers would, of course, have been an absolute nullity if the Constitu- 
tion had been rejected. The constitutional convention was acting un- 
der, and called into being by, the Enabling Act. It was acting under a 
grant of powers. Wells v. Bain, 75 Pa. 39, 15 Am. Rep. 563. The 
respondents were appointed under the terms of a legislative enactment 
which was complete so far as the legislature and governor were con- 
cerned. No further affirmative act on the part of anyone was required. 
The provision under which respondents were appointed was enacted 
by a body whose powers were not dependent upon a grant, but whose 
powers were supreme and absolute, except as expressly withheld by con- 
stitutional restrictions. 

I have carefully read and considered every case cited by relator’s 
counsel. It would serve no good purpose to discuss them and would 
unduly lengthen this opinion to do so. No case cited presents a situa- 
tion similar to that presented in this case. Thus, Com. vy. Fowler, 10 
Mass. 290, presented a situation “where the legislature had created a 
new county and in the act had provided that it should not take effect 
until a future date mentioned.” And the question presented was wheth- 
er the governor had authority to make an appointment prior to the time 
that the legislature had said that the statute should become operative, and 
by implication authorized the appointment to be made. The same 
situation existed in the case of Opinion of Justices, 3 Gray, 606, and in 
State ex rel. Wolcott v. Kuhns, 4 Boyce (Del.) 416, 89 Atl. 1. The 
same or an analogous state of facts was involved in practically every 
case cited. Regardless of the soundness of these decisions, they are 
readily distinguishable from the situation presented in the case at bar. 

Relator concedes that appointments could have been properly made 
at the time they were made provided the legislature had adopted a dif- 
ferent mode of appointment; for instance, made the appointments it- 

36 N. D.—27. 
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self in the body of the act; or that the appointments could have been 
legally made in the manner designated in the act, providing the ap- 
pointment had been made by the governor, and confirmed by the senate 
at a later date; that is, after July 1st, 1915. 

As already stated, relator’s entite argument in this case is predicated 
on the assumption that the State Board of Regents Act did not become 
operative until July 1st, 1915, and that the offices of the members of 
the State Board of Regents would not come into existence until that 
day. 

If this is true the offices of members of the State Board of Regents 
would become vacant or unoccupied on and after July 1st, 1915, and 
would so remain until incumbents were selected to occupy them. The 
governor could have called a special session of the legislature in July, 
1915, and submitted the nominations of the respondents to the senate 
for confirmation, and the nominations so made and confirmed would 
have been entirely valid. Consequently, the appointments made in 
March, 1915, were made by the person and confirmed by the body which 
would be entitled to make such nominations and confirm such appoint- 
ments in July, 1915, and the basic reasons upon which prospective 
appointments are justified clearly exist. For it has been said that the 
prime reason for permitting prospective appointments to fill an antici- 
pated vacancy in a public office to be made by a person or body which as 
then constituted is empowered to fill the vacancy when it arises is based 
on “the supposition that there will be no change of person, and, conse- 
quently, of will, on the part of the appointing power between the date 
of the exercise of that power by anticipation and that of the necessity 
for the exercise of such power by the vacancy of the office.” Mechem, 
Pub. Off. § 1383. In this case the respondents were appointed tn March, 
1915, by the person, and their appointments confirmed by the body, 
which as then constituted would have had the power to fill any vacancy 
which might have existed in such offices on July, 1916. 

If it is true, as argued by the attorney general, that the referendum 
power reserved in the people by the Constitution shears the legislature 
of all power to require performance of any act, regardless of its tempo- 
rary or prospective nature, until a legislative enactment has received 
the passive approval of the people by the failure to file referendum peti- 
tions; then (assuming that the referendum power was intended to 
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apply to, and might be invoked upon, a provision relative to appoint- 
ment of statutory officers as a separate item), it must follow as a corol- 
lary to the proposition stated and assumed that such approval when 
given operates as an approval of all the provisions of the act. For 
it must be remembered that the referendum may be invoked as to any 
“item or part” of any act. Consequently if the people had been dis- 
satisfied with the provision relative to the appointment of the members 
of the State Board of Regents (assuming this provision to be subject 
to referendum as a separate item), they could have referred this provi- 
sion and left the remainder of the act in force. By their failure to 
express disapproval of this provision (if relator’s argument is sound), 
the people must be deemed to have approved this as well as the remain- 
ing provisions of the law, and the intent of the legislature as expressed 
therein also became the intent of the people as expressed by their ap- 
proval. 

It would seem that the most elementary principles of justice and 
common sense would require the application of the principle of rela- 
tion, and that the approval when made, and the law when it became 
effective, should be deemed to relate back to the time when the appoint- 
ments under the terms of the act were made. 

The principle of relation is somewhat analogous to that which per- 
mits a lawmaking body to enact retrospective laws. As already stated 
there was no constitutional restriction upon legislative power to pass 
retrospective legislation with respect to the appointment of members 
of the State Board of Regents. 

It is a rule of construction that statutes are to be construed as oper- 
ating prospectively, unless the purpose and intention of the legislature 
to give them a retrospective effect is declared or implied from the lan- 
guage used. 

' This rule of construction, however, is merely based upon the prc- 
sumption that the legislature intended to prescribe a rule for future 
operation only. The reason for the rule is that ordinarily it would be 
unjust to give a statute a retroactive construction. 36 Cyc. 1207, note. 

The reason for the rule is at once apparent in construction of a 
general law affecting individuals and transactions generally. But the 
reason for the rule is not apparent in a situation involving purely pub- 
lic business. To whom could injury result from retrospective legisla- 
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tion with respect to the appointment of the first members of the Board 
of Regents? While it is true that the act under consideration is not 
couched in retrospective language, yet it is equally true that the legis- 
lature in plain and unmistakable language therein directed that certain 
acts be performed at certain specified times and in a certain manner. 
Ordinarily, the question of whether a statute is intended to be prospec- 
tive or retrospective is important only in determining what acts the 
legislature intended to be within the operation of the statute. As 
already stated, the paramount rule of statutory construction is to ascer- 
tain and give effect to the legislative intent. Bearing this rule in mind, 
it seems to me that the principles of common sense and justice require 
that, as a law passed to take effect on a future day is to be construed 
as if passed on that day and ordered to take immediate effect, so should 
such law, if it contains directions that certain things be done prior to 
such time be construed as retrospective as to such acts, provided such 
acts are of a class where retrospective legislation may be. enacted. 

The principle of relation has been applied in a large variety of 
causes to carry into effect the legislative will and give effect to pro- 
ceedings incomplete or abortive at the time the acts thereunder were 
performed. 

It was applied by the supreme court of Maryland in Dyer v. Bayne, 
54 Md. 87, in sustaining an appointment made by the governor, but 
not confirmed by the senate, within the period prescribed by the Con- 
stitution. The court said: “The efficient and only discretionary act of 
the governor in making the appointment was in making the nomination ; 
and the senate having no other power over the nomination than to con- 
cur or nonconcur in it, the act of the governor became complete and 
effective with the concurrence of the senate, and tt related back to the 
time of the nomination. The act of the senate and the subsequent 
ministerial act of the governor in issuing the commission both related to 
the principal act of the governor in making the nomination, the com- 
mission being evidence only of the appointment. And the appointment 
being thus allowed to speak as from the time of the principal act done 
' in making it, all difficulty upon the terms of the Constitution is at once 
removed. There can be no good reason why the principle of relation 
should not be applied in a case like the present, as it is constantly ap- 
plied in many others, for the advancement of justice, and to give full 
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and complete effect to legal proceedings. We think it should be so 
applied.” The highest court in the land has held that “a subsequent 
recognization and adoption, by a legislative act, of an act done without 
previous authority, is a ratification of, and relates back to, the act done.” 
United States v. Arredondo, 6 Pet. 691, 8 L. ed. 547. See also Re 
Van Vliet, 10 L.R.A. 451, 43 Fed. 761. 

It has even been held that appointment of inferior governmental 
agents, made without authority of law, may be legalized by such legis- 
lative recognization and adoption. Wells v. Nickles, 104 U. S. 444, 
26 L. ed. 825; Smith v. New York, 67 Barb. 223. See also State v. 
Evans, 161 Mo. 95, 84 Am. St. Rep. 669, 61 S. W. 594. This is in 
harmony with the views expressed by the supreme court of Ohio, in 
Miami County v. Dayton, 92 Ohio St. 215, 110 N. E. 726. 

It seems clear to me that the provision contained in § 2 of the State 
Board of Regents Act, relative to the appointment of the first members 
of such board, does not contravene any limitations imposed upon the 
legislature by § 67, or the initiative and referendum amendment to 
8 25, of the Constitution. 

In my opinion the respondents are holding their respective offices 
under valid appointments conferred upon them by the chosen represen- 
tatives of the people in strict accord with the terms of the act under 
which the officers were created, and in a manner not forbidden by the 
Constitution. The writ should be denied. 


Brevzetz, J. (dissenting). The 14th legislative assembly during 
its session in 1915 passed an act known as the State Board of Regents 
Act, the same being chapter 237 of the Session Laws of 1915. The 
act was passed by the legislature on the 2d day of March, 1915, and 
was approved by the governor on March 4th, 1915. Under § 2 of the 
act the governor was empowered, and it was made his duty, on or be- 
fore the 2d day of March, a. p., 1915, to nominate, and with the con- 
sent of the majority of the members of the senate in executive session 
to appoint, the members of the State Board of Regents for terms of two, 
four, and six years, reckoned from the first day of July, 1915. 

The record of appointments kept by the governor in compliance with 
law shows that on March 2d the governor appointed as members of 
said board, Lewis F. Crawford, Frank White, J. D. Taylor, Emil 
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Scow, and J. A. Power, respondents herein. These appointments were 
messaged to the senate, then in session, on March 2d, 1915, were con- 
firmed by the senate on March 5th, and on March ‘9th formal commis- 
sions or certificates of appointment were issued by the governor to the 
above-named respondents. Under these certificates the appointees were 
commissioned from March 9th, 1915, to the end of their respective 
terms. ; 

During the session of the 15th legislative assembly in 1917, the 
governor nominated and messaged to the senate the names of the fol- 
lowing as members of said board: W. G. Brown, Robert Muir, C. E. 
Vermilya, Roscoe Beighle, and George A. Totten, which nominations 
were rejected by the senate. After the adjournment of the 15th legis- 
lative assembly; to wit, on March 19th, 1917, the governor, having 
declared vacancies to exist in the above-mentioned offices, issued com- 
missions or certificates of appointment to the last-named men, appoint- 
ing them to fill such vacancies. This action having been brought on — 
behalf of the state by the attorney general as relator, it is unnecessary 
to determine whether these appointments confer title. The sole ques- 
tion is as to the title of the respondents. 

It is contended by the petitioner that the first appointments made 
under chapter 237 of the Session Laws of 1915 are insufficient to invest 
the appointees with title to the offices for the respective terms of their 
appointments, for the reason that, at the time the appointments were 
made, the act purporting to authorize the same had not become law. 
This contention is based upon a double premise. 

First, it appearing from the governor’s appointment register that 
the appointments were made on March 2d, and, it being an incontrover- 
tible fact that the act did not become a law prior to March 4th, after 
which time no appointments were made, the records show conclusively 
that the appointments were made before the law went into effect. (For 
the purpose of this contention it might be assumed that the act became 
operative upon its approval by the governor. ) 

Second, that the emergency clause (§ 12) is insufficient, under the 
existing Constitution as amended, to put the law into operation before 
July ist, 1915. | 

In fairness to the attorney general it should be stated at the outset 
that the argument upon the first premise was largely planned and made 
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in ignorance of the fact, of which there is no official record, that the 
commissions were issued to the respondents on March 9th, 1915, and 
that he became aware of this fact for the first time upon the argument 
of the case before this court. Since the argument upon the second 
premise is, In my opinion, quite conclusive against the title of the 
respondents, it is unnecessary to consider at length the merits of the 
argument upon the first proposition. | 

A careful reading of chapter 237 discloses that it was the evident 
intention of the legislature to make the act become effective and opera- 
tive for all purposes, save for the purpose of the assumption of actual 
control over the institutions thereby brought under the jurisdiction of 
the Board of Regents, immediately upon its passage and approval. It 
is provided, for instance, that the governor shall make the appointments 
on the second day of March. It is further provided that the members 
of the board thus so appointed shall meet at the Capital on the first 
Tuesday in April, 1915, for the purpose of organizing and electing a 
secretary. The”board is further authorized to procure the making of 
an educational survey “as soon as practical after having organized.” 
They are to be paid $7 per day and their necessary traveling expenses 
while attending the meetings or while engaged in the performance of 
special duties, and to defray the expenses the sum $18,000 annually is 
appropriated. The emergency clause appended to the act is as follows: 
“‘Whereas, an emergency exists, in this, that this act is deemed of im- 
mediate importance in order that the board hereby created may be in a 
position to take full control of such institutions on July Ist, a. p. 1915, 
therefore this act shall be in full force and effect on and after its pas- 
sage and approval.” From this brief sketch of the provisions of the 
act in question, it clearly appears that the legislature did not intend or 
attempt to authorize or direct the doing of any acts in pursuance of the 
law prior to the time when, by its own terms, it should become opera- 
tive. It clearly appears that it was the intention of the legislature to 
place the law into full effect and operation immediately, and that it was 
contemplated that it should in all respects be a law before anything was 
required to be done under it. This applies to the making of appoint- 
ments as well as to the direction that meetings be held for purposes of 
organization and instituting the work directed to be done; for the his- 
tory of the legislation discloses that, as the act was originally drawn, 
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the governor was directed to make the first appointments on February 
21st, rather than on March 2d, the amendment substituting the latter 
date being made, no doubt, so as to place the time for making the ap- 
pointments subsequent to the date when it was contemplated the act 
would probably pass. Without stopping at this point to inquire whether 
appointments made by the governor must be sanctioned by an existing 
law or whether they may find a sufficient legal foundation in acts to 
become operative at a later date, I shall pass to a consideration of the 
emergency clause, with a view to determining the date at which the law 
in question became operative. 

The emergency clause was doubtless drafted with a view of satisfy- 
ing § 67 of the Constitution. This section is as follows: “No act of 
the legislative assembly shall take effect until July first, after the close 
of the session, unless in case of emergency (which shall be expressed 
in the preamble or body of the act) the legislative assembly shall, by 
a vote of two thirds of all the members present in each house, otherwise 
direct.”” At the general election of 1914 certain amendments to the 
Constitution were enacted, among them being amendments authorizing 
the procedure known as initiative and referendum. The amendment 
with which we are concerned here was adopted as an amendment to 
§ 25 of art. 2 of the original Constitution, which section contained but 
one sentence as follows: ‘The legislative power shall be vested in a 
senate and house of representatives.” By the initiative and referendum 
amendment this section is so modified as to reserve to the people “power 
to propose laws and to enact or reject the same at the polls, independent 
of the legislative assembly.”” The portion of the amendment which is 
material to our present inquiry reads as follows: ‘The second power 
is the referendum, or the power to order any act, item, or part of any 
act to be referred to the people for thetr approval or rejection at the 
polls, and it may be ordered (except as to laws necessary for the immedi- 
ate preservation of the public peace, health or safety), as to any measure 
or any parts, items or sections of any measures passed by the legislative 
assembly either by a petition signed by 10 per cent of the legal voters 
of the state from a majority of the counties, or by the legislative assem- 
bly, if a majority of the members elect vote therefor. When tt ts neces- 
sary for the immediate preservation of the public peace, health or safe- 
ty that a law shall become effectwe without delay, such necessity and 
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the facts creating the same shall be stated wm one section of the bull, 
and tf upon aye and no vote mm each house two thirds of all the mem- 
bers elected to each house shall vote on a separate roll call in favor of the 
said law going tnto instant operation for the unmedtate preservation of 
the public peace, health or safety, such law shall become operatwe upon 
approval by the governor. 

“The filing of a referendum petition against one or more items, sec-- 
tions or parts of an act shall not delay the remainder of that act from 
becoming operatwe. Referendum petitions against measures passed by 
the legislative assembly shall be filed with the secretary of state not 
more than ninety days after the final adjournment of the session of the: 
legislative assembly which passed the measure on which the referendum 
is demanded. The veto power of the governor shall not extend to meas- 
ures referred to the people. All elections on measures referred to the- 
people of the state shall be had at biennial regular elections, except as. 
provision may be made by law for a special election or elections. Any 
measure referred to the people shall take effect when tt 1s approved by a 
majority of the votes cast thereon and not otherwise, and shall be tn. 
force from the date of the offictal declaration of the vote.” 

It is not seriously contended that the emergency clause upon the act 
in question is sufficient to satisfy the requirements of the amended § 25,,. 
but it is earnestly argued that the amendment to § 25 in no way affects. 
the original § 67 of the Constitution, and that the emergency clause, 
being sufficient under that section to place the law into immediate opera- 
tion, is still sufficient notwithstanding the referendum amendment. In 
my opinion, this contention is wholly untenable, and certainly it is. 
not borne out by those courts which have had occasion to consider ques- 
tions similar to, if not identical with, this. 

The respondents’ argument upon this point resolves to this: That 
since the adoption of the referendum amendment there are, with re- 
spect to time of taking effect, three classes of legislation; namely: — 

Ist. Ordinary legislation, that will take effect on July 1st, after the 
adjournment of the legislative session. 

2d. Emergency legislation, which may take effect under the provi- 
sion of § 67 of the Constitution either immediately or remotely at such 
time as the legislature may determine. 

3d. The class which is necessary for the immediate preservation of 
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the public peace, health, or safety, concerning which it is a requisite 
of its immediate operation that the necessity and the facts creating the 
same shall be stated in one section of the bill, that there shall be an aye 
and no vote in each house on a separate roll call upon the question of 
the emergency alone, and that the same shall pass by a two-thirds vote 
of all the members elected. This class might well be designated as 
real emergency legislation. 

The first-mentioned class is clearly subject to the referendum, the 
last class just as clearly not subject thereto; whereas the applicability 
of the referendum amendment to the second class is, at least, gravely 
doubtful. 

I am unable to find support either in reason or authority for such 
a classification of legislation under our present Constitution. The 
words of the amendment considered in the light of contemporaneous 
history leave no doubt in my mind as to the meaning to be derived 
therefrom. Under the Constitution as it stood prior to the referendum 
amendment, all legislative power was vested in the legislature. The 
scheme of government under that Constitution was representative only, 
and the legislative powers of the sovereign people were delegated ex- 
clusively to the representatives. By virtue of the amendment to § 25, 
a part of the legislative powers of the sovereign people was reserved 
for direct exercise by the people themselves, and a more or less elaborate 
scheme was provided for giving effect to this power “independent” of 
the legislative assembly as the people should choose to exercise it. The 
referendum power is defined in the amendment itself to be “the power to 
order any act, item, or part of any act to be referred to the people for 
their approval or rejection,” and it is provided that the filing of a 
referendum petition “shall not delay the remainder of that act from 
becoming operative,” and that any measure referred to the people “shall 
take effect when it is approved by a majority of the votes cast thereon 
and not otherwise, and shall be in force from the date of the official 
declaration of the vote.” From the foregoing language it would seem 
to be clear that the referendum powers of the people were not to be 
employed as to legislation which had already taken effect, but rather 
that there should be an opportunity for the exercise of the referendum 
before any act of the legislature subject to such power should become a 
law at all. Nowhere within the four corners of the amendment is there 
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any expression that tends, in my opinion, to evince an intention on the 
part of its framers to make the referendum powers extend to legislation 
which has once become operative. To give the amendment a construc- 
tion which would change the nature of the power reserved, from that 
of a referendum upon legislation in process of making to that of a 
repeal of legislation recently put into force, is to change the very nature 
of the power itself. The referendum is not designed as a mere poten- 
tial condition subsequent or as a repealing power; it is rather a right 
to say that certain acts shall or shall not become law at all. Such a 
construction as would make immediately operative an act passed by the 
legislature with an emergency clause attached satisfying § 67 of the 
original Constitution, subject, however, to being suspended by the later 
filing of a referendum petition against it, would, indeed, lead to some 
very startling and shocking results, and would introduce into the legis- 
lative system the condition frowned upon by our highest judicial au- 
thority. The United States Supreme Court has employed language 
which aptly characterizes the condition that would result from such a 
practice. In speaking of a somewhat similar situation it said: “That 
which purports to be a law of the state is a law, or it is not a law, ac- 
cording as the truth of the fact may be, and not according to the shifting 
circumstances of parties. It would be an intolerable state of things if 
a document purporting to be an act of the legislature could thus be a 
law in one case and for one party, and not a law in another case and for 
another party; a law to-day and not a law to-morrow; a law in one 
place and not a law in another in the same state.” South Ottawa v. 
Perkins, 94 U. S. 260, 24 L. ed. 154. 

In this connection it should further be noted that to hold legislation 
that is passed with the emergency clause provided for in § 67 immed}- 
ately effective, and yet subject to later suspension by referendum, would 
make it possible to defeat entirely the effect of a referendum upon all 
legislation for the accomplishment of some object which could be fully 
realized within a short time. There need be no emergency in fact, and 
the public peace, health, or safety need not be involved,—all that would 
be required would be a two-thirds vote of the members present, which — 
may be no more than the bare majority required for passage. Under 
this construction the reserved referendum powers would, as to such leg- 
islation, become a mere empty shell and their exercise be but an idle 
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ceremony. The researches I have been able to make have not been. 
rewarded by the finding of the slightest authority for the position that 
legislation passed with the old-style emergency clause goes into effect. 
immediately, subject to the later exercise of the referendum. On the 
contrary, as will be noted later, every expression is against the proposi- 
tion. (See authorities hereinafter cited.) 

In construing the amendment in question we must not lose sight of 
the fundamental principle that should control in every effort to derive 
from the Constitution as amended its true meaning. We should be 
ever mindful that it is of supreme importance to ascertain and to apply 
the meaning which reasonably inheres in the original Constitution, with 
due allowance for that which is conveyed by more recent amendments. 
In giving effect to an amendment construed in the light of the previous- 
ly existing provisions of the Constitution it must be remembered that 
both are expressions of the fundamental law. Such a construction must 
not be given to the Constitution as a whole as will tend to set at naught 
the basic policy underlying an amendment. The proper rule of con- 
struction to be applied in such a case was well expressed by the court of 
appeals of New York as follows: “The question remains whether the 
framers of the amendment intended that a general provision contained 
in the original instrument should be applicable to the subject of such 
amendment. It would be quite absurd to suppose that, while framing 
an elaborate scheme of public policy to be incorporated in the funda- 
mental law of the state, they intended to subject it to the operation of 
general provisions of the same instrument which might, when applied 
thereto, annul the express grants of power therein contained, and au- 
thorize each successive legislature to overthrow and destroy the whole 
object and effect of the amendment adopted. To hold that this was the 
intention of the authors of the amendment would require us not only to 
stultify them, but would stamp their work as an idle ceremony of no 
practical importance.” People ex rel. Killeen v. Angle, 109 N. Y. 564— 
574, 17 N. E. 418. See also People ex rel. Williams Engineering & 
Contracting Co. v. Metz, 193 N. Y. 148-156, 24 L.R.A.(N.S.) 201, 85 
N. E. 1071; People ex rel. Carlson v. Denver, 60 Colo. 370, 153 Pac. 
690; People ex rel. Atty. Gen. v. Cassiday, 50 Colo. 503, 117 Pac. 362; 
Hodges v. Dawdy, 104 Ark. 583, 149 S. W. 659; Grant v. Hardage,. 
106 Ark. 506, 153 S. W. 826. A fair construction of the Constitution 
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and the amendment, with a due regard for the foregoing principle, re- 
quires that any inconsistency between the emergency clauses of § 67 of 
the Constitution and of the referendum amendment to § 25 shall be re- 
solved in favor of the later expression found in the amendment. To 
construe it otherwise would be to lay foundations which might ultimate- 
ly lead to the complete destruction of the vital principle of the amend- 
ment and to the complete denial of the reserved power therein contained. 
A construction in harmony with this principle has been adopted by the 
district court of appeals of the 3d district of California. The court 
said: ‘“This amendment to the Constitution provides a scheme for the 
exercise of what is known as the initiative and referendum, and, of 
course, if possible, the language should be construed so as to make ef- 
fective this reservation of power on the part of the people. It was clear- 
ly their purpose, except where the exigency of the public service de- 
manded otherwise, that no legislative enactment should become opera- 
tive until an opportunity were afforded the people to express their judg- 
ment as to the merits of the measure. The time within which a pe- 
tition may be presented in contemplation of this action by the people 
is limited to ninety days after the adjournment of the legislature, and 
hence the manifest propriety of suspending for said period the opera- 
tion of any measure that should be thus reviewed. 

“The exceptions provided are ample enough to prevent any menace to 
the public welfare by reason of such delay incidental to a submission to 
popular vote, and they should not be given an interpretation so elastic as 
virtually to circumvent and nullify the will of the people so solemnly 
expressed in said constitutional provision.” McClure v. Nye, 22 Cal. 
App. 248, 183 Pac. 1147. 

But without regard to the general policy of the amendment, its lan- 
guage alone is a sufficient guide to its meaning touching this question. 
A number of expressions might be referred to to substantiate this state- 
ment, but one will suffice. Coupled with the expression which reserves 
the right of referendum is an express exception which precludes its ap- 
plication to “laws necessary for the immediate preservation of the pub- 
lic peace, health, or safety.”” The next sentence deals exclusively with 
the legislative procedure that shall be required to put the excepted class 
of legislation into immediate operation, and it is provided that upon 
satisfying these requirements ‘such law shall become operative upon 
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approval by the governor.” Had the framers of the amendment con- 
sidered that section 67 would continue wholly operative to accomplish 
this purpose, the concluding clause of this sentence would not have been 
expressed as it was, if, indeed, the sentence would have been regarded as 
necessary at all. 

Upon this question, however, there is an abundance of authority. A 
number of the courts have had occasion to consider it, and it has been 
uniformly held that, since the adoption of the referendum amendment 
containing the specific exception as to legislation that should not be sub- 
ject thereto, and as to the character and form of the emergency required 
to remove an act from the operation of the referendum, an emergency 
clause complying with the original constitutional provisions similar to 
our § 67 could not operate to put a law into immediate effect. It is 
true that the supreme court of South Dakota in the case of State ex rel. 
Lavin v. Bacon, 14 S. D. 394, 85 N. W. 605, in an ill-considered opin- 
ion, held that an act could become immediately effective under the origi- 
nal constitutional provision respecting emergencies, notwithstanding the 
referendum amendment. But in a later case, State ex rel. Richards v. 
Whisman, 36 S. D. 260, L.R.A.1917B, 1, 154 N. W. 707, this holding 
was repudiated. The learned court in an unanimous opinion by presid- 
ing Justice McCoy held that “§§ 1 and 22 of article 3 should be con- 
strued and read together as if forming different parts of but one section,”’ 
and that “the emergency measures mentioned in § 22 must and can only 
refer to the same emergency measures mentioned in the referendum 
clause exception contained in § 1.” “Tt therefore follows,” said the 
court, “that the legislature, by necessary wmplication, is only author- 
ized to declare emergencies in that class of measures specified in the 
said exception to the referendum clause. As to all emergency measures 
and acts within the purview of this exception, the legislature may de 
clare an emergency to exist. . . . But as to any measure, law, or 
enactment clearly not within the class of emergency measures specified 
within said exception, the legislature has no power or authority to de- 
clare an emergency to exist in relation thereto, by any vote, however 
large the same may be; and the action of the legislature tn embodying 
emergency clauses im measures clearly not comprehended within the 
said exception ts wholly unwarranted and void, and should be so held by 
the courts. Not that the act ttself would be void, but the emergency 
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clause would be void, with the result that the act would not go into effect 
until the first day of the next July, and also with the result that, in the 
event of a proper referendum petition being filed as required by law, 
such enactment would not go into effect until approved by a majority 
vote of the electors of the state.” State ex rel. Richards v. Whisman, 
supra. This case involved the effect of an emergency clause similar to 
the one upon the act in question. 

It clearly appears from the foregoing expression that the dicta of 
Justice Corson in the case of State ex rel. Lavin v. Bacon, supra, where- 
in he held both that the old emergency provision was still effective and 
that legislation containing an emergency clause satisfying this provision 
would not be subject to the referendum, are distinctly overruled by the 
more recent unanimous expression of the same court. I say “dicta” 
because it appears that the court had before it in the first case an emer- 
gency clause declaring that the act was necessary for the immediate 
preservation and support of existing public institutions, which declara- 
tion brought the emergency within the exception contained in § 1, and 
by this alone it was removed from the operation of the referendum and 
given immediate effect. S. D. Const. art. 3, § 1. 

Arkansas Tax Commission v. Moore, 103 Ark. 48, 145 S. W. 199, is 
in complete accord with the later South Dakota case. In this case the 
court passed upon an act of the general assembly of Arkansas which con- 
tained an emergency clause similar to that formerly in vogue in this 
state under § 67 of the Constitution. The clause simply provided that 
the act should take effect and be in force from and after its passage. 
The act was approved by the governor on June 29th, 1911. The court 
held that, under the initiative and referendum amendment “only ‘laws 
necessary for the immediate preservation of the public peace, health, 
and safety’ are excepted from its provisions,” and that “all other laws 
are subject to its operation; and ninety days being given by its terms 
from the final adjournment of the session of the legislature which passed 
them, in which to demand or order the referendum thereon, they can- 
not take effect or go into operation until the expiration of ninety days 
after such adjournment.” In this case, as in the instant case, there were 
acts to be done by certain state officers within the ninety days period, 
and it was held that this fact would not render the act operative for any 
purpose before the expiration of the period within which the referen- 
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dum might have been exercised. See also Hanson v. Hodges, 109 Ark. 
479, 160 S. W. 395, and Cooley, Const. Lim. 7th ed. pp. 99 and 224. 

In Sears v. Multnomah County, 49 Or. 42, 88 Pac. 522, the supreme 
court of Oregon had occasion to consider a similar question, and it like- 
wiso held ineffective an emergency clause which would have been suf- 
ficient: under the section of the Constitution of Oregon which corre- 
sponds with our § 67. The Oregon court refused to follow the earlier 
decision of the South Dakota court in State ex rel. Lavin v. Bacon, 14 
S. D. 394, 85 N. W. 605, and held that, after the adoption of the refer- 
endum amendment, the only emergency clause which could operate to 
put a law into immediate effect would be one coming within the terms 
of the referendum exception. It was accordingly held that the act in 
question would not become effective until ninety days after approval by 
the governor, notwithstanding it bore an emergency clause which would 
have carried it into immediate effect under the Constitution as it or- 
iginally stood. In this case the question was squarely presented, and 
the court was unanimous. 

In the case of State ex rel. Brislawn v. Meath, 84 Wash. 302, 147 
Pac. 11, the supreme court of Washington decided, in accordance with 
the cases, previously cited, from South Dakota, Arkansas, and Oregon, 
that since the adoption of the referendum amendment an emergency 
clause complying only with the original Constitution would not be ef- 
fective to carry the law into immediate operation. In that case an act 
was passed changing the personnel of the state board of land commis- 
sioners, An emergency clause was attached, stating that the act was nec- 
essary for the immediate preservation of the public peace and safety and 
for the support of the state government, wherefore it should take effect 
immediately. While there was a marked difference of opinion among 
the judges as to the propriety of going back of this legislative declara- 
tion of an emergency, the court seemed to be agreed that the law could 
not go into immediate operation save on the assumption that there had 
been a full compliance with the referendum emergency exception. 

In the case of State ex rel. Kemper v. Carter, 257 Mo. 52, 165 S. W. 
773, the supreme court of Missouri construed a referendum amend- 
ment which was substantially identical with that of Oregon and Ar- 
kansas (which is also substantially the amendment adopted in this 
state). In that case the referendum had been invoked, but the court, in 
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determining whether or not the act referred was in effect prior to the 
election, approved and adopted the interpretations of the courts of Ar- 
kansas and Oregon above referred to. See also Re Menefee, 22 Okla. 
365, 97 Pac. 1018; Norris v. Cross, 25 Okla. 287, 105 Pac. 1000; Kad- 
derly v. Portland, 44 Or. 118, 74 Pac. 720, 75 Pac. 222; Atty. Gen. 
ex rel. Barbour v. Lindsay, 178 Mich. 524, 145 N. W. 98. 

I am aware of the fact that the Constitutions of some of the states 
from which the foregoing cases are cited differ in some respects from 
the Constitution of North Dakota as amended, but in none of the cases 
summarized above has any conclusion been based upon language not 
found in our Constitution. It is true, nevertheless, that in Washington 
and California the decisions might have been rested upon the express 
language of the referendum amendment wherein it is provided that no 
law or bill subject to the referendum shall take effect until ninety days 
after the adjournment of the session of the legislature at which it was 
enacted. In South Dakota the referendum amendment contains a clause 
not found in the North Dakota amendment, which clause is italicized 
in the following quotation. There the referendum is declared to be 
the right to require that the ‘laws . . . shall be submitted to a vote 
of the electors of the state before gowmg into effect (except such laws as 
may be necessary for the immediate preservation of the public peace, 
etc.).”” This amendment is no more explicit than the North Dakota 
amendment as to what the effect shall be where the right of referendum 
is not invoked, nor was the italicized portion in any way relied upon 
by the South Dakota court in its interpretation of the language of the 
amendment to the effect hereinbefore indicated. 

In Arkansas the referendum amendment differs in no substantial par- 
ticular from that of North Dakota, but in the Arkansas Constitution 
there is no section which corresponds with § 67 of the North Dakota 
Constitution. In the absence of such a controlling provision in the Con- 
stitution the time when laws shall take effect is under the complete 
control of the legislature. This was the situation under the Constitu- 
tion of Arkansas prior to the amendment; yet, the court held that by 
the adoption of an amendment like ours the legislature was deprived of 
the power, previously vested in it, to make its acts effective at such time 
as it should choose. In both Oregon and Missouri, however, the sit- 
uation is identical with that of North Dakota. The original Constitu- 
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tions in these states contained sections which controlled the time when. 
laws should become operative, and authorized the legislature to make 
them take effect at a different time by the adoption of an emergency 
clause, and those sections remain in the original Constitutions, modified 
only by the referendum amendment, as in North Dakota. 

It is difficult to see wherein the fact that the Oregon section corre- 
sponding with § 67 of the North Dakota Constitution does not require a 
two-thirds vote is a consideration weighing in favor of the conclusion 
reached in the opinion of Chief Justice Bruce. In both North Dakota 
and Oregon the requirement to satisfy the emergency clause of the 
referendum amendment is more exacting and rigid than that of the 
original emergency limitation. As pointed out elsewhere in this 
opinion, a bare majority of the members elected may be sufiicient to at- 
tach the emergency clause provided for by § 67. 

It is equally difficult to see wherein a resort to the aid of contempo- 
raneous construction is at all proper in the instant case. It must be 
borne in mind that the legislature of 1915 was the first to meet after the 
adoption of the referendum amendment, and it is a fact worthy of note 
in this connection that the newspapers which told of the conclusion of 
the session also published an opinion of the attorney general of the 
state holding that the only acts which could become immediately 
operative were those which were necessary for the immediate preser- 
vation of the public peace, health, or safety, and those only in case 
an emergency clause had been attached in compliance with the refer- 
endum amendment. The headlines and subheadlines of the newspapers. 
make it appear that even the lawyers in the legislature were, to quote 
from them, “asleep at the switch,” and that the house of representatives 
was “taken by surprise.” In the face of these facts, contemporaneous 
construction is certainly of no weight whatever. Furthermore, it is a 
fact equally well-known and of even greater significance that at the ses- 
sion immediately following the legislature changed its practice so as to 
conform to the requirements of the referendum amendment. 

This branch of the discussion has extended beyond the bounds that 
would scem to be required to express a personal or minority view. But. 
inasmuch as four members of this court regard the question as proper- 
ly involved,—at least three members regarding it as decisive,—it was 
thought proper to attempt a fairly ample expression of the views of a 
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minority of the court in the hope that they may yet prevail when the full 
court is called upon in some future case to determine the question. 
Having determined that the emergency clause appended to the act 
in question is wholly insufficient to put the act into immediate opera- 
tion upon its approval, and that the act consequently could not, and did 
not, take effect as a law of the state during the period allowed for filing 
a referendum petition, it remains to consider whether or not the action 
taken by the governor in appointing the respondents to membership on 
the Board of Regents for the respective terms indicated in the cer- 
tificates of appointment conferred upon them any title to the offices so 
occupied. Respondents contend that it is legally competent for the chief 
executive to make an appointment to a new office to take effect on the 
establishment of such office, which appointment might legally be made 


‘before the law establishing such office should go into effect. The va- 


lidity of this contention depends upon the state of the law controlling 
the exercise of the appointing power. 

Early in its history, this court had occasion to consider and to define 
the powers of the governor with reference to appointing minor officers, 
and it was held that the governor possessed no inherent powers of ap- 
pointment as a prerogative of his office. Said the court on that occasion, 
speaking through Mr. Justice Wallin: “We do not think that all pow- 
er to appoint to office resides with the governor of a state as an implied 
executive function in cases where the Constitution is silent upon the 
question. This view is in harmony with the spirit of our institutions 
and has the support of a decided preponderance of authority.” 

“Under the common law of England the sovereign power belonged to 
the King, and the power to appoint to office was unquestionably a sover- 
eign prerogative. In this country, and under our form of government, 
the sovereign has been transferred and is in the hands of the people.” 
State ex rel. Standish v. Boucher, 3 N. D. 389-395, 21 L.R.A. 539, 56 
N. W. 142. 

Again, after a full discussion of the authorities, Justice Bartholomew 
stated the following as his conclusion: “A careful study of all author- 
ities to which we have been cited and all that we are able to find has 
made it entirely clear to each member of this court that the power of 
appointment to office does not necessarily and in all cases inhere in the 
executive department, and that when, as in this state, the express pro- 
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vision of the Constitution vest in the governor a limited power of ap- 
pointment, such grant ts exclusive, and no other or greater appomtung 
power can be exercised.” State ex rel. Standish v. Boucher, supra, 409. 

Since this original pronouncement it has been the unquestioned law 
of this jurisdiction that the exercise of a power of appointment by the 
governor must find sanction in some positive law, and that it cannot 
rest alone upon official prerogative or upon implications of power to be 
derived from the Constitution. 

Such being the law as heretofore determined by this court, we must 
look to the Constitution and the statutes in order to determine what ap- 
pointive power has been given to the chief executive. Section 78 of the 
Constitution is as follows: ‘When any office shall from any cause be 
come vacant, and no mode is provided by the Constitution or law for fill- 
ing such vacancy, the governor shall have power to fill such vacancy by 
appointment.” Section 111, subd. 8, Compiled Laws of 1913, in speak- 
ing of the powers of the governor “in addition to those prescribed by the 
Constitution,” says: “He is to make appointments and fill vacancies as 
required by law.” Section 683 of the Compiled Laws of 1913 is a gen- 
eral statute declaring when offices shall be deemed vacant, and § 696 of 
the Compiled Laws of 1913 provides that all vacancies in state offices 
shall be filed, with certain exceptions, by the governor. In these sections 
of the Constitution and the statutes, together with the authoritative ju- 
dicial interpretation of the powers of the governor, we have a complete 
body of law controlling the exercise of the appointive power by the 
governor, and this law must control until authoritatively, effectually, 
and legally changed. 

It is no more competent for a legislature to effect a change in this 
body of law before the time arrives when it is constitutionally competent 
for it to have its will given the force of legal expression, than it would 
be for a majority of the legislature to attempt at its next session to re- 
duce the number of votes required in the senate for the confirmation of a 
member of the board of control from two thirds, as now required, to a 
majority. Manifestly any attempt to so change the law where no emer- 
gency exists or is declared would be wholly abortive; yet it would be ex- 
actly within the logic of the opinion of Mr. Justice Christianson, where- 
in he justifies the legality of the appointments of the respondents on the 
theory of legislative intention. In my opinion, the validity of the ap- 
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pointments of the respondents must depend upon the existence or non- 
existence of a law in force at the time the appointments were made, 
which would justify and warrant the exercise of the appointing power. 
As we have before seen, there was no law in effect on March 5th, when 
the appointments were confirmed by the senate, or on March 9th, when 
the commissions were issued by the governor. This being true, the ap- 
pointments lacked legal sanction when made, and were consequently in- 
capable of conveying title to office. State ex rel. Worrell v. Peelle, 124 
Ind. 515, 8 L.R.A. 228, 24 N. E. 440; State ex rel. Harvey v. Wright, 
251 Mo. 325, 158 S. W. 829, Ann. Cas. 1915A, 588. 

One of the leading cases cited by respondents in support of the ar- 
gument that it is competent for the executive and the senate to make 
prospective appointments under a prospective law is the case of People 
ex rel. Graham v. Inglis, 161 Ill. 256, 43 N. E. 1103, wherein it was 
held that appointments made by the governor before the time when the 
law passed by the legislature became effective conveyed good title to the 
office. The court, however, rested the case principally upon the con- 
struction of a provision of the Illinois Constitution which provided that 
every bill passed by “the general assembly shall, before it becomes a 
law, be presented to the governor. If he approves, he shall sign it, and 
thereupon it shall become a law.” The court adopted the view that the 
law existed from the date of approval, and that it was only its operation 
that was postponed. It must be noted, however, that the court rested 
the exercise of the appointing power, which was sustained in that case, 
upon a separate section of the Constitution, which provided that the 
governor should nominate, and, by and with the consent of the senate, 
appoint, all officers whose terms are provided for by the Constitution or 
which may be appointed by law. The court did not hold that the act, 
which had not as yet gone into operation, was, standing alone, a suf- 
ficient warrant for the exercise of the appointive power of the gover- 
nor. This distinction was observed and commented upon soon after- 
ward by the same court in the case of People ex rel. Herdman v. Rose, 
166 Ill. 422,47 N. E. 64. In this later case there was involved the ques~ 
tion of the validity of an election directed to be held in June under an 
‘act which, it was contended, did not become effective until July first. 
In drawing the distinction mentioned above, the learned court used 
language that expresses the principle which differentiates the two situa- 
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tions more adequately than any we might employ. “Upon this ques- 
tion,” said the court, “the attorney general, as counsel for the defendant, 
contends that although the law may not be in force, such election 
may be held under its provisions, and he cites the case of People 
ex rel. Graham v. Inglis, supra, to sustain his claim. That case does 
not furnish a parallel to this. The governor who exercised the power 
of appointment of trustees of the normal school was an officer of the 
state, vested by the Constitution with the power of appointment, which 
he exercised. His office was created by the Constitution, and his power 
of appointment did not depend upon the law or upon tts being in force 
at the tume. It was there said that the trustees whose power arose 
out of the act not yet in force could do nothing to carry out its provi- 
sions until the law should take effect. In this case the law creates 
new districts and a new electorate, upon which the power of choosing 
judges in the respective circuits is conferred. The circuits in which 
the elections are to occur have no existence, except as they are created 
by the act. The only purpose of the law is to make new circuits, and 
to make it effective for that purpose is to make it effective for the 
entire object of the law. Unless the act is in force, the new circuits 
in which conventions can be held and nominations made, and elections 
called and held, can have no existence.” 

In the case of State ex rel. Wolcott v. Kuhns, 4 Boyce (Del.) 416, 
89 Atl. 1, the superior court of Delaware denied the authority of the 
Inglis Case for the proposition that an appointment could be made 
under a prospective law, and that court likewise pointed out that 
the power of appointment which was upheld in the Inglis Case rested 
in reality upon a provision of the Constitution which made the governor 
the appointing power for all offices created by statute. Then the court 
proceeded to hold void an appointment made by the governor six days 
prior to the time when the act authorizing the appointments went into 
effect. In distinguishing between the case at bar and the Inglis 
case, the court said: “That case is no aid to us in this case for the 
appointment here was made under authority of the same statute that 
created the office, and the power of appowtment ts coexistent with the 
creation of the office. The question then is, When was the office cre- 
ated and when was the power of appointment conferred upon the 
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governor? Upon the date of the approval of the act, or upon the date 
that by its own terms it took effect ?” 

In the solution of this question, which is the same as in the case 
before us, the Delaware court relied upon no less an authority than 
Mr. Justice Shaw of the supreme court of Massachusetts, and adopted 
language from an opinion contained in the supplement to Opinion of 
Justices, 3 Gray, 601-607, which I should be perfectly content to adopt 
and follow in the instant case. Said Chief Justice Shaw: “Every 
provision and clause of the act, whether it be for making any new law, 
or for repealing, qualifying, or amending any old one, are absolutely 
suspended until the arrival of the time limited for its going into 
operation, to the same effect and purpose as if it had been passed on 
that day. If such an act confers powers on the governor and council 
to appoint officers, or on the legislature or people to elect them, such 
powers do not become vested in such magistrates or people until the 
day limited for the act to go into operation.” See also Com. v. Fowler, 
10 Mass. 290; State ex rel. Cook v. Meares, 116 N. C. 582, 21 S. E. 
973, State ex rel. Worrell v. Peelle, 124 Ind. 515, 8 L.R.A. 228, 24 
N. E. 440; Santa Cruz Water Co. v. Kron, 74 Cal. 222, 15 Pac. 772; 
Harrison v. Colgan, 148 Cal. 69, 82 Pac. 674; Rice v. Ruddiman, 
10 Mich. 125. 

Respondents rely upon the case of State ex rel. Clarke v. Irwin, § 
Nev. 111, to substantiate their contention that an appointment to a 
new office, to take effect at a future date when the act creating the 
office should go into effect, is a good appointment. It. appears in 
that case that the respondent Irwin was designated in the act itself as 
sheriff. It also appears that between the date of the passage and the 
date fixed in the act for it to take effect, Irwin was commissioned by 
the governor. The case nowhere holds that the commission by the 
governor alone was sufficient to invest Irwin with title to the office. 
On the contrary, the clear implication of the decision is that such 
commission was not sufficient to vest the title in him; for it was held, 
in accordance with the principle later established in this state in the 
Boucher Case, that the power of the governor to appoint to office was, 
under the constitution of Nevada, as here, but a limited appointive 
power,—that of filling vacancies where no other method is provided 
by law. That such is the holding of the Nevada court clearly appears 
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from the following quotation at page 128: “Two things must then 
concur; there must be a vacancy, and no provision made by the Consti- 
tution, or no existent law for filling the same, before the governor can 
exercise the appointing power. Now, if, upon the creation of this 
new office, . . . no vacancy occurred, the office remained to be 
filled by some power. The governor had not that power, and there was 
no prohibition upon the legislature, unless it exist in the constitutional 
provisions heretofore considered, . . . If there was a vacancy, 
then the very law which created the county and occasioned the vacancy 
filled the same, and there was no such condition of affairs as § 8, art. 
5 [the section authorizing the governor to make appointments to fill 
vacancies] of the Constitution suggests; but upon this latter point it 
is unnecessary to express a decided opinion, for Irwin had not only 
the appointment of the legislature, but the commission of the governor.” 
See also State ex rel. Rosenstock v. Swift, 11 Nev. 128-137, 138. 

It will be noted that the section in Throop on Public Officers, relied 
upon by respondents (§ 91), contains a very proper qualification which 
destroys its effect as authority for the proposition contended for in this 
case. The statement is: “As a general rule, a prospective appointment 
made by a body which, as then constituted, has power to fill a vacancy 
when it arises, 1s valid. So an appointment, to take effect at a future 
day, when the statute creating the office shall take effect, is good.” 
This latter statement no doubt presupposes the existence of the power 
to appoint at the time of its exercise. The only authority cited for 
it is the Nevada case of State ex rel. Clarke v. Irwin, supra, in which 
the court expressly refused to hold that the appointment by the governor 
alone was sufficient to invest the respondents with title, and where, as 
shown above, the court adheres to the theory of the limited appointive 
power of the executive, which must find its sanction in some “existent” 
law. Professor Mechem, in his work on Public Officers, states the rule 
substantially as stated by Throop, making proper allowance for the 
application of the limited power of appointment in the executive. Says 
Mechem, § 133: “A prospective appointment to fill an anticipated 
vacancy in a public office, made by the person or body which, as then 
constituted [the italics are Mechem’s] is empowered to fill a vacancy 
when it arises, is, in the absence of express law forbidding it, a legal 
appointment, and vests title to the office in the appointee.” Neither 
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of these authorities goes any farther than to justify the exercise of 
the vacancy-filling power of the governor when it is certain that a 
vacancy will occur at a future date. This is altogether different from 
the power to fill an office for a definite term extending beyond the 
period to which vacancy appointments are legally limited. Under the 
act in question a vacancy appointment is limited to expire at the next 
session of the legislature following the appointment. Sess. Laws 1915, 
chap. 237, § 3. 

Upon the supposition that a newly created office, which has never 
had an incumbent and which no one has been legally authorized to 
assume, can be deemed vacant so as to call into being the vacancy- 
filling power of the governor (as to which the authorities are in sharp: 
conflict, Mechem, Pub. Off. § 132), the appointments made, designating 
the respondents as members of the Board of Regents, could have no 
effect other than that of ordinary vacancy appointments by the governor. 
Certainly a new office is not regarded as vacant for the whole term 
under the law of this state. Comp. Laws 1913, § 683. A vacancy 
appointment expires at the time limited by law, even though no suc- 
cessor has been appointed. See Mechem, Pub. Off. § 139. 

If valid appointments can be made before the law conferring power 
to make them can become effective, what else may be done? Might 
a board legally enter into a contract before the law authorizing them to 
do so could become effective? Would a contract so made be binding, 
so that its obligation could not be impaired? Could a mere majority 
of the legislature authorize money to be drawn from the state treasury 
in any year of a legislative session before the law appropriating it 
goes into effect? Certainly a majority could put any such provision 
into a bill and could pass it, although it might lack the necessary vote 
to make the bill effective as an emergency matter. The subject-matter 
itself might even be wholly inappropriate for an emergency. The 
opinions of Justices Bruce and Christianson go a long way towards 
denying the effect of the plain language of our Constitution. Of what 
force is the constitutional provision postponing the effect of legislation 
if, where no emergency exists, officers may be inducted into office under 
commissions to hold six years, which commissions are issued before 
the law goes into effect, and by an officer whose legal power to appoint 
is limited by express law to the filling of vacancies? If such appoint- 
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ments convey title to office, by what process of reasoning will we with- 
hold the exercise of the governmental franchise in other directions and 
to what extent will we deny effect to laws adopted in the face of the 
‘Constitution withholding the operation of laws for a given period ? 

There is no question in this case of validating any act previously done 
without authority of law, and it cannot be contended that the law 
relates back, for every expression in the act is prospective. The legis- 
lature did not purport to validate, as of July 1st, acts of the governor 
prior to that time which were not legally done, and no amount of con- 
trary assertion can change the plain meaning of the act in this particular. 
See State ex rel. Harvey v. Wright, 251 Mo. 325, 158 S. W. 829. It 
will be time enough to consider the effect of a validating act or curative 
act when we have such a law before us. Neither is there any question 
here, as I see it, of relation back by operation of law. When elections 
are held they must be authorized by existing laws or they are void. 
Santa Cruz Water Co. v. Kron, 74 Cal. 222, 15 Pac. 772; People v. 
Johnston, 6 Cal. 673; State ex rel. Heim v. Williams, 114 Wis. 402, 
90 N. W. 452,—and I can see no distinction in this regard between 
an election and an appointment. 

The appointments of respondents can in no proper sense be regarded 
as legislative appointments. They were not made by the legislature, 
but by the governor. The names of the respondents are not incor- 
porated in the bill, nor did the legislature, as such, assume any respon- 
sibility for the selection of the men appointed. What it did attempt 
to do was to authorize the governor to make appointments with the 
consent of the senate, and the appointments so made would, of course, 
be perfectly valid, if the power to make them existed at the time. I 
do not question the proposition that the appointing power is under the 
control of the legislature. The following authorities fully substantiate 
this doctrine. People ex rel. Waterman v. Freeman, 80 Cal. 233, 13 
Am. St. Rep. 122; 22 Pac. 173; note by Freeman in 13 Am. St. Rep. 
125; Fox v. McDonald, 101 Ala. 51, 21 L.R.A. 529, 46 Am. St. Rep. 
98, 13 So. 416; State ex rel. Sherman v. George, 22 Or. 142, 16 L.R.A. 
737, 29 ‘Am. St. Rep. 586, 29 Pac. 356. The fact that this plenary 
power of control exists in the legislature makes it all the more import- 
ant that the power be exercised in accordance with law. 

As to the question of contemporaneous construction by all the state 
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officials, suggested in the opinion of Chief Justice Bruce, if available 
information is correct this is an over-statement as it appears that some 
of the state officials at least refrained from regarding laws as in opera- 
tion during the time for filing referendum petitions. Its inaccuracy is 
evidenced by the opinion of the attorney general hereinbefore referred 
to. 

I find myself in entire accord with much that is said in the opinion 
of Mr. Justice Christianson. In this opinion he discusses a number 
of questions which, to my mind, have little or no bearing upon the 
case in hand. The real point of disagreement is upon the validity 
of appointments made without the sanction of an existing law. My 
views upon this question have been set forth at length in the foregoing 
opinion, and they are concurred in by my associate, Judge Grace. I 
am also authorized to say that, while Mr. Justice Robinson holds that 
the act was in force when the appointments were made and that they 
were consequently valid, he too agrees that valid appointments cannot 
be made except under an existing law. Under his view that point is 
not material. 

In the opinion of Mr. Justice Christianson it is stated that if the 
contentions of the attorney general are correct, it would be impossible 
for the legislature to provide, in the act creating statutory offices, for 
the appointment and confirmation of the incumbents of such offices at 
the same session of the legislature at which they were created, and that, 
according to his argument, it would be necessary for the governor to 
refrain from making the nominations until after July 1st, and then 
call a special session to act upon the appointments. It may be confi- 
dently asserted that no such situation would result. As to offices, 
the creation and filling of which is a matter of real emergency, it 
may be done in exactly the same way it has always been done here- 
tofore, by the inclusion of a proper emergency clause; and, if it is 
desired to extend the ground of legal possibility in this direction, all 
that need be done is to pass a general law or an amendment to existing 
statutes broadening the scope of the executive powers with reference to 
vacancy appointments. The foregoing suggestion does not imply any 
limitation whatsoever upon the legislative power with respect to stat- 
utory offices, as suggested by Mr. Justice Christianson. On the con- 
trary it assumes that the matter is within the absolute control of the 
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legislature, but it does require that this control be exercised by law. 
Neither is there anything novel or anomalous in the suggestion made. 
The condition herein commented upon is but the logical result of the 
more stringent constitutional limitation upon the power of the legis- 
lature to place its acts into immediate effect. Should the opinions of 
Justices Bruce and Christianson become the law of this state, suck 
legislation as is suggested would not, it is true, be required; but in my 
judgment, it is a safer policy to amend deficiences in existing laws, 
if they are considered to be deficient, by proper legislative action rather 
than accomplish the same end by judicial legislation. As I read the 
opinion of Mr. Justice Christianson, it begs the whole question by 
starting with the proposition that it is the duty of the court to sustain 
and apply the legislative intention. The question is not what the legis- 
lature intended. That is perfectly clear. The real question is whether 
the intention they entertained was so expressed so as to become law 
authorizing what was done in carrying out this intention. 

For the foregoing reasons I think there should be a judgment of 
ouster. 


Gracr, J. (dissenting). JI dissent from the result arrived at by a 
majority of the court. Each member of this court is writing more or 
less fully his opinion in this case, and the opinion when finished will 
be exceedingly long, and for this reason I do not feel disposed to set 
forth all my objections to the opinion of the majority and the conclusions 
therein reached, but will content myself with setting forth a few of 
the main objections to the majority opinion, and to give my views as 
to the proper construction of § 25 of art. 2 of the Constitution of the 
state of North Dakota as amended, and how the same reads when it is 
amended, and to give my construction of § 67 of the Constitution as 
amended, and to show how the same reads after the same has been 
amended, and to construe in part chapter 237 of the Session Laws of 
1915. 

The amendments to §§ 25 and 67 of the Constitution, and the repeal 
in part of § 67, and what effect such steps have had, and what if any 
changes have been made, how those portions of the Constitution now 
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stand, and how they now read since changed and amended, may be made 
more clear by comparative analysis. 

These amendments which have been added to §§ 25 and 67, and the 
repeal of part of 67, may be compared to a machine before its various 
parts are placed together in mechanical harmony. As the part of the 
machine lie en masse, disorganized and disarranged, it is difficult to 
determine the usefulness of the various parts of such machine, but when 
the parts of the machine are arranged in their proper mechanical places 
so that each shall perform its proper part and function as related to the 
intended use of such machine, the harmony of each part with the other 
in construction, mechanism, and function, becomes manifest. 

If parts of the machine are changed in character by new ideas or 
inventions, or if entirely new parts are inserted in a portion of such 
machine, such new parts must function, must perform the work, accom- 
plish the work, for which they were inserted, or they become and are 
useless and of no value; either they are a necessary, desirable, and 
usable functional part of such machine, or they are not; they are either 

‘used or discarded. 

The sovereign will of the people, expressed in the manner prescribed 
by law, amended § 25, and amended and also repealed part of § 67 of 
the state Constitution. Like the machine referred to, the people by 
and through their sovereign will and power added new parts to § 25; 
they added new parts to § 67, and took out old parts from § 67. 

This procedure by the sovereign will of the people, so had, makes 
this part of the Constitution appear disorganized, uncertain, and un- 
workable if the new parts so added are not carefully put in their proper 
place and relation; but as soon as the new parts of the Constitution 
are inserted in their proper place, placed in their true position and 
relation, in §§ 25 and 67, and then read after being so properly placed 
and arranged, harmony at once displaces chaos; certainly displaces 
doubt; the sovereign will of the people becomes immediately manifest ; 
all doubt and uncertainty are at once dispelled. Section 25 as amended 
by the supreme power of the state, the sovereign will of the people duly 
expressed by the electors in the due exercise of their highest and most 
valuable prerogative, that of suffrage, reads as follows: 
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“A Concurrent Resolution for an Amendment to the Constitution 
Providing for the Initiative and Referendum. 


“Amendment. ‘Section 25 of article 2 of the Constitution of the 
state of North Dakota is hereby amended to read as follows: 

“§ 25. The legislative authority of the state of North Dakota shall 
be vested in a legislative assembly consisting of a senate and house of 
representatives, but the people reserve to themselves power to propose 
laws and to enact or reject the same at the polls, independent of the 
legislative assembly, and also reserve power, at their own option, to 
approve or reject at the polls, any act, item, section or part of any act 
or measure passed by the legislative assembly. The first power reserved 
by the people is the initiative, or the power to propose measures for 
enactment into laws, and at least 10 per cent of the legal voters to be 
secured in a majority of the counties of the state shall be required to 
propose any measure by initiative petition, and every such petition shall 
include the full text of the measure so proposed. Initiative petitions 
shall be filed with the secretary of state not less than thirty days before 
any regular session of the legislative assembly; he shall transmit the 
same to the legislative assembly as soon as it convenes. Such initiative 
measures shall take precedence over all other measures in the legislative 
assembly except appropriation bills, and shall be either enacted or 
rejected without change or amendment by the legislative assembly 
within forty days. If any such initiative measure shall be enacted by 
the legislative assembly it shall be subject to referendum petition, or 
it may be referred by the legislative assembly to the people for approval 
or rejection. If it is rejected or no action is taken upon it by the 
legislative assembly within said forty days, the secretary of state shall 
submit it to the people for approval or rejection at the next ensuing 
regular general election. The legislative assembly may reject any 
measure so proposed by initiative petition and propose a different one 
to accomplish the same purpose, and in any such event both measures 
shall be submitted by the secretary of state to the people for approval 
or rejection at the next ensuing regular election. If conflicting meas- 
ures submitted to the people at the next ensuing election shall be 
approved by a majority of the votes severally cast for and against the 
saine, the one receiving the highest number of affirmative votes shall 


STATE EX REL. LANGER v. CRAWFORD . 447 


thereby become valid, and the other shall thereby be rejected. The 
second power is the referendum, or the power to order any act, item, or 
part of any act to be referred to the people for their approval or 
rejection at the polls, and it may be ordered (except as to laws necessary 
for the immediate preservation of the public peace, health or safety), 
as to any measure or any parts, items or sections of any measures. 
passed by the legislative assembly either by a petition signed by 10 
per cent of the legal voters of the state from a majority of the counties, 
or by the legislative assembly, if a majority of the members elect vote: 
therefor. : 

“The filing of a referendum petition against one or more items, sec- 
tions or parts of an act shall not delay the remainder of that act from 
becoming operative. Referendum petitions against measures passed 
by the legislative assembly shall be filed with the secretary of state 
not more than ninety days after the final adjournment of the session 
of the legislative assembly which passed the measure on which the 
referendum is demanded. The veto power of the governor shall not 
extend to measures referred to the people. All elections on measures. 
referred to the people of the state shall be had at biennial regular elec- 
tions, except as provisions may be made by law for a special election 
or elections. Any measure referred to the people shall take effect when 
it 1s approved by a majority of the votes cast thereon and not otherwise 
and shall be in force from the date of the official declaration of the vote. 

“The enacting clause of all the initiative bills shall be, ‘Be it enacted 
by the people of the state of North Dakota.’ This section shall-not be 
construed to deprive any member of the legislative assembly of the 
right to introduce any measure. The whole number of votes for secre- 
tary of state at the regular election last preceding the filing of any 
petition for initiative or for the referendum shall be the basis on 
which the number of legal voters necessary to sign such petition shall 
be counted. 

“Petitions and orders for the initiative and for the referendum shall 
be filed with the secretary of state, and in submitting the same to the 
people he and all other officers shall be guided by the general laws and 
the act submitting this amendment until legislation shall be specially 
provided therefor. 
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“This amendment shall be self-executing, but legislation may be 
enacted to facilitate its operation.” 


A careful reading of the above § 25 as thus amended can leave no 
doubt as to the meaning thereof. There is no room for doubt. There 
is none. 

Section 67 was repealed in part and amended. Where the provisions 
of an earlier constitutional provision are in conflict with a later consti- 
tutional provision, it is certainly law that the later constitutional pro- 
visions will prevail over the earlier, and where the earlier provisions 
are inconsistent with the later constitutional provisions, the earlier con- 
stitutional provisions are thereby repealed. If a statute is in force and 
effect and later another statute is enacted and made law which is 
entirely contrary to the provisions of the first statute, even though 
nothing is said in the latter statute about repealing the former statute, 
the former is nevertheless wholly, entirely, and effectively repealed by 
the enactment of the later law. The two cannot stand together, and 
hence the later expression is said to be the law because it expresses a 
later will of the people, who in the last analysis are the paramount 
authority. Section 67 as it originally stood, and before amended and 
in part repealed, is entirely inconsistent with the later constitutional 
amendment thereto contained in the referendum law. Either § 67 
in so far as it 1s inconsistent with the referendum law must fall, or 
the later expressed will of the people in the referendum law must fall. 
‘They are inconsistent; they cannot stand together; one or the other 
must be inoperative. There cannot be two emergency clauses. The 
writer of this opinion claims that when the amendment to § 67 as 
found in the referendum law is placed in its proper relation and position 
in § 67, as amended, and then read, there can be no doubt but what 
§ 67 is in part repealed, and that the emergency clause contained in § 
67 as it originally stood is entirely repealed, and that § 67 as amended 
reads clearly, and there is no need of construction when the same are 
placed in their intended positions and so read. Section 67 as repealed 
in part and amended reads as follows: “No act of the legislative assem- 
bly shall take effect until July 1, after the close of the session, unless 
in case of emergency. . . 

““When it is necessary for the immediate preservation of the public 
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peace, health or safety that a law shall become effective without delay, 
such necessity and the facts creating the same shall be stated in one 
section of the bill, and if upon aye and no vote in each house two thirds 
of all the members elected to each house shall vote on a separate roll 
call in favor of the said law going into instant operation for the imme- 
diate preservation of the public peace, health or safety, such law shall 
become operative upon approval by the governor.” 

Reading the above § 67 as thus amended, is there any doubt,—is 
there any need for construction? Certainly not. There is no need 
for construction in either § 25 or § 67 as amended, when they are 
properly placed, and their parts as amended placed in their proper 
relation, they afford their own construction, and at once by their clear- 
ness dissipate all misunderstanding and doubt and stand forth as the 
express, solemn will of the sovereign people. 

Taking notice also of contemporaneous history, it can readily be 
gathered that the emergency clause mentioned in § 67 as it originally 
stood was subjected to much abuse. An examination of the laws dis- 
closes that its use became an exceedingly common matter, it being tacked 
onto bills most frequently. 

Now, an emergency clause should not be tacked onto a bill unless 
there is a real emergency. Emergency implies the necessity for imme- 
diate action. It means a condition of affairs that will brook no delay. 
It means that some law should be passed at once, without delay, for 
the reason that some public interest, as public health, peace, or safety, 
might suffer unless there was a law which went into immediate effect. 
So the people in their sovereign capacity amended § 67 so as to meet 
all such emergencies, and they said that the only emergency that would 
necessitate the immediate enactment of a law would be such necessity 
as would affect the health, peace, or safety of the people of the state; 
and so they inserted that provision in § 67, and repealed the former 
emergency clause contained in § 67 by so-doing, and at the same 
time made it more difficult to attach the new emergency clause. Notice, 
by consideration of § 67 as it originally stood, that the emergency clause 
could be attached merely by vote of two thirds of the members of 
each house present taken by an aye and no vote; notice, in the new 
emergency clause which repealed the emergency clause of § 67, as it 


originally stood, when a law is passed to which the new emergency clause 
36 N. D.—29. 
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is attached, such emergency must be one that affects the health, peace, 
or safety of the people, and the reasons and evidence set forth showing 
that it does affect the peace, health, and safety of the people, and must 
be contained in a separate section, and in addition to this (notice the 
difference) it must be passed by a two-thirds vote of all the members of 
each house elected,—not present, but elected; and the vote must be by 
a separate vote in each house, and must be an aye and no vote. 

It at once becomes manifest what care, caution, study, and thought 
the people exercised in thinking out and enacting such constitutional 
amendment. As enacted it constitutes the supreme law of the state. 
It is the latest expression of the sovereign will of the people. It is the 
latest fundamental law by which the legislature and the courts, each of 
whom are nothing more nor less than the servants of the people, must be 
guided and governed. There is no room for -interpretation; there 
is no room for construction; it is the sovereign will of the people, duly 
expressed in a proper constitutional amendment, and from the will of 
the people so expressed there is no appeal. It is the fundamental law, 
plainly and unequivocally expressed. There is therefore only one 
emergency clause, and that is the one contained in the referendum law 
and which makes § 67 read as above. For this reason chapter 237 of 
the Session Laws of 1915 did not go into effect until fhe 1st day of 
July, 1915, and before it went into effect no act could be done under 
it of any kind or character. No nominations or appointments could 
be made, and the appointments so made were without the sanction of 
the law and ineffective and void, and the law was not a law until July 
1st. If the legislature had seen fit it could have amended the law 
relative to vacancies in such manner as to have permitted the governor 
to appoint persons to fill the offices created by the law at the time when 
the law became effective, July 1st, and thus have avoided any incon- 
venience. But, however this may be, it is clear that the emergency 
clause of § 67 as it originally stood is repealed and is of no further 
force and effect, and § 67 as amended is in the form in which it has 
been set out in this dissenting opinion. 

Mr. Justice Birdzell has written an exhaustive and clear analysis 
of the law of this case. It is supported by the weight of authority of 
other states having a section in the Constitution identical with § 67 
and a referendum law similar to our own. His legal analysis so set 
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forth is unanswerable, and in my opinion is the law. With Justice 
Birdzell’s legal conclusions, analysis, and opinion as to the law of this 
case I most heartily agree and concur. 

I would very much like to go further, with more analyses, and give 
many other reasons for dissent, but the lengthy condition of the opinion 
4s it will exist in its completed state, including the various dissenting 
opinions, forbids my going further in giving my reasons for dissent. I 
therefore close this dissenting opinion by stating that I dissent from 
the result arrived at by the majority. 


After the original opinion was filed, a petition for rehearing was 
made and filed, and an order entered on June 20, 1917, denying the 
petition. 


J. N. McKINDLEY and Citizens Bank of Lisbon, North Dakota, 
a Corporation, v. CITIZENS STATE BANK OF EDGELEY, 
| NORTH DAKOTA, a Corporation. 


(161 N. W. 601.) 


Sale of land —executory contract—conversion of — damages — measure of 
— detriment caused — compensation. 

1. The measure of damages for the conversion of an executory contract 

for the sale of land is the amount which will compensate the owner for all 
detriment approximately caused thereby. 


Written instrument— value of— property covered—owner entitled to— 
presumption — statute— not applicable. 

2. Section 7180, Compiled Laws, which provides that the value of a written: 

instrument is presumed to be that of the property to which it entitles the 

owner, has no application to executory contracts for the sale of land. 


Opinion filed January 15, 1917. 


rom a judgment of the District Court of Ransom County, Allen, J., 
defendant appeals, 
Reversed. 
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Lawrence & Murphy, for appellant. 

The action is one in conversion. The complaint proceeds upon no 
other theory, but expressly alleges the conversion of the instruments 
referred to, to the use and benefit of defendant. This is not an action 
as for a breach of an original contract, and while the forms of action 
have been largely abolished, the rules of evidence and the measure of 
damages are very different in the two classes of cases. Phelps, D. & 
P. Co. v. Halsell, 11 Okla. 1, 65 Pac. 340. 

The prayer for relief was for a conversion, and the judgment ren- 
dered was in conformity with the prayer, rather than with the allega- 
tions and the evidence. Aylesbury Mercantile Co. v. Fitch, 22 Okla. 
475, 28 L.R.A.(N.S.) 577, 99 Pac. 1089; Taugher v. Northern P. R. 
Co. 21 N. D. 111, 129 N. W. 750. 

“A mere detention of another’s chattels which rightfully came into 
one’s possession is not an actual conversion.” 38 Cyc. 2008, 2028, 
and cases cited in note 54. 

There are no essential elements of conversion in this case. 

‘‘When the relation of the parties is that of debtor and creditor, 
trover will not lie.” Jordan v. Lindsay, 132 Ala. 567, 31 So. 484; 
Muskegon Boom Co. v. Hendricks, 89 Mich. 172, 50 N. W. 799; 
Borland v. Stokes, 120 Pa. 278, 14 Atl. 61. 

And where the owner expressly or impliedly assents to, or ratifies, 
the taking, use, or disposition of his property, he cannot recover for 
a conversion thereof. 38 Cyc. 2009; Locke v. Reeves, 116 Ala. 590, 
22 So. 850; Booker v. Jones, 55 Ala. 266; Sigel-Campion Live Stock 
Co. v. Holly, 44 Colo. 580, 101 Pac. 68; Rolinson v. Hartridge, 13 
Fla. 501; Haynes v. Kettenbach Co. 11 Idaho, 73, 81 Pac. 114; Austin 
v. McMains, 14 Ind. App. 514, 43 N. E. 141; Doyle v. Burns, 123 
Towa, 488, 99 N. W.-195; Wood v. Worthington, 4 J. J. Marsh. 174; 
Laciano v. Fiaspoller, 85 La. Ann. 1191; Lowery v. Lavillebeuvre, 
14 La. 55; Hills v. Snell, 104 Mass. 173, 6 Am. Rep. 216; Leonard 
v. Tidd, 3 Met. 6; Mann v. Lamb, 83 Minn. 14, 85 N. W. 827; 
Griffin v. Bristle, 39 Minn. 456, 40 N. W. 523; Tousley v. Board of 
Education, 39 Minn. 419, 40 N. W. 509; Freeman v. Etter, 21 Minn. 
2; Chase v. Blaisdell, 4 Minn. 90, Gil. 60; Powers v. Klinzie, 15 Mont. 
177, 38 Pac. 833; Carlson v. Jordan, 4 Neb. (Unof.) 359, 93 N. 
W. 1130; Hill v. Covell, 1 N. Y. 522; Ransom v. Wetmore, 39 Barb. 
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104; Gruard v. O’Reilly, 32 Mise. 710, 65 N. Y. Supp. 511; Martin 
v. Megargee, 212 Pa. 558, 61 Atl. 1023; Parker v. Oakley, — Tenn. 
—, 57 S. W. 426; Houston, E. & W. T. R. Co. v. Garrison, — Tex. 
Civ. App. —, 37 S. W. 971; Downer v. Rowell, 24 Vt. 343; Knapp 
v. Winchester, 11 Vt. 351; S. A. Woods Mach. Co. v. Woodcock, 43 
Wash. 317, 86 Pac. 570; Wilson v. MacNab, 21 U. C. Q. B. 493; 
Taugher v. Northern P. R. Co. 21 N. D. 111, 129 N. W. 750; Ayles- 
bury Mercantile Co. v. Fitch, 22 Okla. 475, 23 L.R.A.(N.S.) 574, 
99 Pac. 1089; Smith v. American Nat. Bank, 32 C. C. A. 368, 60 
U. S. App. 431, 89 Fed. 832; Link v. Jarvis, 5 Cal. Unrep. 750, 33 
Pac. 206; McDermott v. Morris Canal & Bkg. Co. 38 N. J. L. 53. 

A suit to recover damages on a contract under seal, or to enforce 
payment of compensation for the exercise of privileges granted by 
deed, the gravamen being that the defendant has not performed 
the duties required of him by the sealed instrument, must be covenant, 
and not case. Jones v. Clark, 45 N. J. L. 487; Treadwell v. Tillis, 
108 Ala. 262, 18 So. 886; Whitcomb v. Hungerford, 42 Barb. 177; 
Central Gas & E. Fixture Co. v. Sheridan, 1 Misc. 386, 22 N. Y. 
Supp. 76; Zrskowski v. Mach, 15 Misc. 234, 36 N. Y. Supp. 421; 
Link v. Jarvis, 5 Cal. Unrep. 750, 33 Pac. 207; Borland v. Stokes, 
120 Pa. 278, 14 Atl. 61; Davis v. Thompson, 10 Sadler (Pa.) 563, 
14 Atl 169; Kinney v. South & North Ala. R. Co. 82 Ala. 368, 3 
So. 113; Union Stock Yard & Transit Co. v. Mallory, Son & Z: Co. 
157 Ill. 554, 48 Am. St. Rep. 341, 41 N. E. 890; Grant v. Walsh, 
36 Wash. 190, 78 Pac. 787; Frech v. Lewis, 218 Pa. 141, 11 L.R.A. 
(N.S.) 948, 120 Am. St. Rep. 864, 67 Atl. 45, 11 Ann. Cas. 547; 
Hull v. Caldwell, 3 S. D. 451, 54 N. W. 100; Stoneman v. Van 
Vechten, 46 App. Div. 370, 61 N. Y. Supp. 514. 

There can be no judgment in a conversion action unless damages are 
shown. This is the basis of the action. It is the only reason why 
this form of action is permitted. 38 Cyc. 3808. 

Proof of the value of the land, to which certain documents relate, 
and which documents, it is alleged, were converted, is no proof of 
the value of such documents. 

He who seeks to recover in trover must prove that he was in actual 
possession of the chattel converted at the time thereof, or that he had 
the right to the immediate possession, and if such right depends on a 
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property in the chattel, either general or special, he must also prove 
such property in himself as a fact. 38 Cyc. 2044. 

Demand upon an innocent bailee without notice of a party’s owner- 
ship is necessary before action. Towne v. St. Anthony & D. Elevator 
Co. 8 N. D. 200, 77 N. W. 608; Sanford v. Duluth & D. Elevator Co. 
2N. D. 6, 48 N. W. 434; First Nat. Bank v. Minneapolis & N. Elevator 
Co. 11 N. D. 280, 91 N. W. 436. 

A thing of no value is not the subject of conversion. Hefner v. 
Fidler, 58 W. Va. 159, 3 L.R.A.(N.S.) 140, 112 Am. St. Rep. 961, 
52S. E. 518; Donohue v. Henry, 4 E. D. Smith, 162. 

“The mere retention of possession of a certificate of stock belonging 
to another, which came to the possessor rightfully, does not constitute 
a conversion of either the stock or certificate.” Cummins v. People’s 
Bldg. L. & Sav. Asso. 61 Neb. 728, 86 N. W. 474. 

Title to or a right in property must be united with possession or 
right of possession. 38 Cyc. 2045. 

“As trover will not lie for a record, it will not lie for a judgment.” 
38 Cyc. 2014; Platt v. Potts, 33 N. C. (11 Ired. L.) 266, 53 Am. Dee. 
412; Cobb v. Cornegay, 28 N. C. (6 Ired. L.) 358, 45 Am. Dec. 497, 
overruling Hudspeth v. Wilson, 13 N. C. (2 Dev. L.) 372, 21 Am. 
Dec. 344. 

Separate causes of action must be separately stated in pleading. 
Swedish American Nat. Bank v. Dickinson Co. 6 N. D. 222, 49 L.R.A. 
285, 69 N. W. 455; Mares v. Wormington, 8 N. D. 329, 79 N. W. 441. 

A cause of action in favor of the husband or of the wife alone cannot 
be joined with one in favor of the husband and wife, nor can actions 
by the husband and wife in their separate rights be joined. 23 
Cye. 425. 

Where a joint suit is brought against a number of defendants, if the 
evidence shows that one of the parties was not connected with the tort, 
a verdict of nonsuit as to him is proper. Wiest v. Electric Traction Co. 
(Wiest v. Philadelphia) 200 Pa. 148, 58 L.R.A. 668, 49 Atl. 891. 

“Where the effect of the transaction is such that the contract is 
made with the agent, not as agent, but as principal, and as the only 
principal, the agent alone may sue.” 2 Mechem, Agency, § 2027; 
Hamburg-Bremen F. Ins. Co. v. Lewis, 4 App. D. C. 66; Peppler 
v. Ratz, 38 Mich. 96; King v. MacKellar, 94 N. Y. 317; Parsons v. 
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Phelan, 134 Mass. 109; Thornton v. Stevenson, — Tex. Civ. App. 
—, 81S. W. 232; Ausk v. Great Northern R. Co. 10 N. D. 215, 86 
N. W. 719. 

The allegations and the proof must correspond, and the relationship 
must be preserved. Central R. & Bkg. Co. v. Tucker, 79 Ga. 128, 4 
S. E. 5; Witzler v. Collins, 70 Me. 290, 35 Am. Rep. 327; Denver 
& R. G. R. Co. v. Cahill, 8 Colo. App. 158, 45 Pac. 285; Mann v. Birch- 
ard, 40 Vt. 326, 94 Am. Dec. 398; 2 Greenl. Ev. § 210, and cases 
there cited; Rome R. Co. v. Sullivan, 25 Ga. 228; Woodward v. 
Northern P. R. Co. 16 N. D. 40, 111 N. W. 627. 

Curtis & Curtis (Stearns & Hunter, of counsel), for respondents. 

“A defendant in trover whose possession was rightful may always 
‘show that he delivered the property to the true owner.” 38 Cyc. 2063; 
5 Cyc. 173, 174. 

Where papers are left with one person by the mutual agreement of 
those interested, or by one with positive instructions as to delivery, and 
time is of the essence of the transaction as to delivery, the papers may 
be returned after the date agreed upon, if the terms are not complied 
with. Bodwell v. Webster, 13 Pick. 411; Hayden v. Meeks, — Ark. 
—, 148. W. 864. 

In the case of a complete escrow the rule is the same. Hall v. 
Yaryan, 25 Idaho, 470, 188 Pac. 339; Equity Gaslight Co. v. McKeige, 
139 N. Y. 237, 34 N. E. 898. | 

The finding of the trial court that the papers were sent to the Lisbon 
Bank as agent cannot be overturned without a showing that it is opposed 
to a preponderance of the evidence. 2 C. J. 939, § 694; State Bank 
v. Maier, 34 N. D. 259, 158 N. W. 346. 

“A bailment may be defined as a delivery of personalty for some 
particular purpose or upon mere deposit, upon a contract, express or 
implied, that after the purpose has been fulfilled, it shall be redelivered 
to the person who delivered it, or otherwise dealt with according to 
his instructions.” 5 Cyc. 161, 165, 166. 

“A tort may be distinguished from a breach of contract in that the 
right of action in the latter case arises out of the agreement of the 
parties, whereas the right of action for a tort arises out of a duty fixed 
by law, and independent of the will of the parties.” 28 Am. & Eng. 
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Enc. Law, 2d ed. 255; Lewis v. Hoover, 1 J. J. Marsh. 500, 19 Am. 
Dec. 120; Packard v. Getman, 4 Wend. 613, 21 Am. Dec. 166. 

Every breach of a contract by actual and positive misconduct is & 
conversion. Wheelock v. Wheelwright, 5 Mass. 104, 1 Am. Neg. Cas. 
659; Story, Bailm. §§ 232, 269, 396, 413; Phillips v. Brigham, 26 
Ga. 617, 71 Am. Dec. 227. 

A mere interference with the terms of a contract, whereby the con- 
tract is broken, is concededly not enough. There must be some positive, 
wrongful, tortious act, such as the Edgeley Bank here did. Then con- 
version lies. Taugher v. Northern P. R. Co. 21 N. D. 111, 129 N-. 
W. 750. 

The misdelivery of papers where a positive wrong is shown, as in 
this case, is conversion. Nelson v. King, 25 Tex. 656. 

General ownership draws to it the right of possession, and this con- 
structive possession is sufficient. Jaggard, Torts, p. 711; Hahn v. 
Sleepy Eye Mill. Co. 21 S. D. 324, 112 N. W. 843; Nash v. Brewster 
39 Minn. 530, 2 L.R.A. 409, 41 N. W. 105; Adams v. Castle, 64 Minn. 
505, 67 N. W. 637; Goodrow v. Buckley, 70 Mich. 513, 38 N. W. 454; 
Breault v. Merrill & R. Lumber Co. 72 Minn. 143, 75 N. W. 122. 

Where it is clear that a demand would have been unavailing, none 
is necessary. Jf arrand v. Hurlbut, 7 Minn. 477, Gil. 383; Hennes v. 
Charles Hebard & Sons, 169 Mich. 670, 135 N. W. 1037; Hahn v. 
Sleepy Eye Mill Co. 21 8. D. 324, 112 N. W. 843; More v. Burger, 
15 N. D. 345, 107 N. W. 200; Adams v. Castle, 64 Minn. 505, 67 
N. W. 637. 

“Any use or disposition of a thing without the consent of the owner, 
or any misuse or abuse of a possession obtained with his consent, is 
an actionable conversion.” 388 Cyc. 2026; McDonald v. Bayha, 93 
Minn. 139, 100 N. W. 679; State v. Omaha Nat. Bank, 59 Neb. 483, 
$81 N. W. 319; Swift v. Moseley, 10 Vt. 208, 33 Am. Dec. 197; 5 Cye. 
204, 207, 214; Willard v. Monarch Elevator Co. 10 N. D. 400, 87 
N. W. 996; Liptrot v. Holmes, 1 Ga. 381; Cooley, Torts, 448. 

Where a third person obtained property from plaintiff by a written 
order and thereafter sold to defendant, the sale was without authority 
and sufficient evidence of conversion. Owen v. Long, 97 Wis. 78, 72 
N. W. 364. 


So with the wrongful delivery of an escrow. Riggs v. Trees, 120 
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Ind. 402, 5 L.R.A. 696, 22 N. E. 254; Citizens Nat. Bank v. Davisson,,. 
229 U.S. 212, 57 L. ed. 1153, 33 Sup. Ct. Rep. 625; Hall v. Boston 
& W. R. Corp. 14 Allen, 439, 92 Am. Dec. 783. 

Trover or detinue lies for a note against the bailee of same, and 
plaintiff may either have action in contract or trover. Hubbell v. 
Blandy, 87 Mich. 209, 24 Am. St. Rep. 154, 49 N. W. 502; Lewis. 
v. Hoover, 1 J. J. Marsh. 500, 19 Am. Dec. 120; McCurdy v. Wallblom 
Furniture & Carpet Co. 94 Minn. 326, 102 N. W. 873, 3 Ann. Cas. 
468; Sutton v. Great Northern R. Co. 99 Minn. 376, 109 N. W. 815. 

Where an agent receives in escrow a note and check to be delivered’ 
upon positive conditions, but disobeys and delivers contrary to such 
conditions, he is liable as for conversion. Barrett v. Messer, 115 Minn. 
476, 132 N. W. 991. 

Sustaining the same doctrine. Keeler v. Fassett, 21 Vt. 539, 52° 
Am. Dee. 71; Wilson v. Rybolt, 17 Ind. 391, 79 Am. Dec. 486; Weiser- 
v. Zeisinger, 2 Yeates, 537; Towle v. Lovet, 6 Mass. 394; Hazewell v. 
Coursen, 138 Jones & S. 221, 81 N. Y. 630; Caywood v. Van Ness, 
74 Hun, 28, 26 N. Y. Supp. 379; Barber v. Hathaway, 47 App. Div.. 
165, 62 N. Y. Supp. 329; Howard v. Seattle Nat. Bank, 10 Wash. 
280, 38 Pac. 1040, 39 Pac. 100; Gleason v. Owen, 35 Vt. 590; Smith 
v. Thompson, 94 Mich. 381, 54 N. W. 168; Story v. Gammell, 68 Neb. 
709, 94 N. W. 982; Canadian Bank of Commerce v. McCrea, 106 IIl.. 
281; Rogers v. Crombie, 4 Me. 274; Bachmann-Bechtel Brewing Co.. 
v. Gehl, 154 App. Div. 849, 189 N. Y. Supp. 807; Jaffe v. Pacific 
Brewing & Malting Co. 69 Wash. 308, 124 Pac. 1122; Hayes v.. 
Massachusetts Mut. L. Ins. Co. 125 Tll. 626, 1 L.R.A. 303, 18 N. E. 
322; Vaughn v. Wright, 139 Ga. 736, 45 L.R.A.(N.S.) 785,.78 S. E. 
123, Ann. Cas. 1914B, 821; Clowes v. Hawley, 12 Johns. 484; Drake 
v. Auerbach, 37 Minn. 505, 35 N. W. 367; Bradley v. Gamelle, 7 Minn. 
331, Gil. 260; Nelson v. King, 25 Tex. 656; Weener v. Second Ward 
Sav. Bank, 7 6 Wis. 242, 44 N. W. 1096; Olds v. Chicago Open Bd. 
of Trade, 33 Ill. App. 445. 

Trover may be maintained for every species of personal property 
which is the subject of private ownership. State v. Omaha Nat. Bank, 
59 Neb. 483, 81 N. W. 319. 

The holder as security of a qualified or special interest may bring 
conversion. 38 Cyc. 2051, 2054, 2090; Carson v. Hanawalt, 50 Ind. 
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App. 409, 98 N. E. 448; Fitzhugh v. Wiman, 9 N. Y. 559; Einstein 
v. Dunn, 61 App. Div. 191, 70 N. Y. Supp. 520, 171 N. Y. 648, 63 © 
N. E. 1116; Cooley, Torts, 1880 ed. p. 447; Guttner v. Pacific Steam 
Whaling Co. 96 Fed. 617. 

In this case, as against any stranger to the title to the lands involved, 
plaintiff McKindley was entitled to recover the full value. Clowes v. 
ITawley, 12 Johns. 484; Canadian Bank of Commerce v. McCrea, 106 
Ill. 281; Tahedl v. Woodford Distilling Co. 176 Ill. App. 173; Bradley 
v. Gamelle, 7 Minn. 331, Gil. 260; Connor v. Hillier, 11 Rich. L. 193, 
73 Am. Dec. 105; Parry v. Frame, 2 Bos. & P. 451, 127 Eng. Reprint, 
1379, 5 Revised Rep. 651; Nelson v. King, 25 Tex. 656. 

The analogous rule relative to instruments calling for money is that 

plaintiff is entitled to recover such sum as might have been recovered 
on the instruments. 38 Cyc. 2097; Grigsby v. Day, 9 S. D. 585, 70 
N. W. 881. 
_ There was no duty on plaintiff to follow the property or resort to 
legal proceedings against others than the one who converted his prop- 
erty. Johnson v. Dun, 75 Minn. 533, 78 N. W. 98; Grigsby v. Day, 
supra. 

As to misjoinder of causes, unless the objection is raised by demurrer, 
it 1s waived and cannot be raised at the trial. Campbell v. Railway 
Transfer Co. 95 Minn. 375, 104 N. W. 547. 

An action may be dismissed as to one of two joint plaintiffs, but 
this does not necessarily require its dismissal as to others. Comp. Laws 
1913, § 7679; North Star Boot & Shoe Co. v. Stebbins, 3 S. D. 546, 
54 N. W. 593; Merchants Nat. Bank v. Stebbins, 15 S. D. 288, 89 
N. W. 674; Hahn v. Sleepy Eye Mill. Co. 21 S. D. 324, 112 N. W. 
843; Bardwell-Robinson Co. v. Brown, 57 Minn. 140, 58 N. W. 872. 

The statute of this state has changed the common-law rule, and here, 
as well as in other jurisdictions having the same or a like statute, 
several parties may Join as plaintiffs or defendants, and if the trial 
develops the fact that any one or more of other plaintiffs or defendants 
igs improperly joined, the action should be dismissed as to them, and 
a judgment entered for the remaining plaintiffs or defendants as the 
case may be. Gillespie v. Gouly, 152 Cal. 643, 93 Pac. 856; Roberts 
v. Hall, 147 Cal. 434, 82 Pac. 66; Nicodemus v. Simons, 121 Ind. 564, 
23 N. E. 521; Louisville, N. A. & C. R. Co. v. Lange, 13 Ind. App. 
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337, 41 N. E. 609; Mississinewa Min. Co. v. Andrews, 22 Ind. App. 
523, 54 N. E. 146; Reyer v. Blaisdell, 26 Colo. App. 387, 143 Pac. 
385; Wiesner v. Young, 50 Minn. 21, 52 N. W. 390; Palmer v. Davis, 
28 N. Y. 246; Calkins v. Smith, 48 N. Y. 614, 8 Am. Rep. 575; 
Chambovet v. Cagney, 3 Jones & S. 474; Jackson v. Byrne, 130 App. 
Div. 364, 114 N. Y. Supp. 888; Hinckle v. Riffert, 6 Pa. 196; Toole 
v. Johnson, 61 S. C. 34, 39 S. E. 254; Ward v. Gibbs, 10 Tex. Civ. 
App. 287, 30 S. W. 1125. 

Errors or defects in pleadings not affecting substantia] rights shall 
be disregarded by the courts. Comp. Laws 1913, §§ 7485, 7679. 

The right of the trial court to amend being shown, the appellate court 
will sustain the judgment treating the complaint as amended. Ashe 
v. Beasley, 6 N. D. 200; Forcy v. Leonard, 63 Wis. 353; Adams v. 
Castle, 64 Minn. 505, 67 N. W. 637. 

No agency on the part of the Lisbon Bank is pleaded because none 
was necessary. 2 C. J. 904; Rickel v. Sherman, 34 N. D. 298, 158 — 
N. W. 266. | 


CurisTianson, J. The plaintiff McKindley is the owner of a judg- 
ment against Frederick Milling Company and A. H. White, rendered 
August 7, 1911, in Hennepin county, Minnesota, for $6,384. As 
collateral to the indebtedness merged in the judgment, plaintiff held 
two executory contracts for the purchase of certain lands in Nebraska, 
executed by the Union Pacific Railway Company to one Swallow, and 
transferred to the plaintiff McKindley from a subsequent assignee by 
an assignment in blank. McKindley subsequently instituted suit upon 
this judgment in the district court of La Moure county in this state, 
and such action was awaiting trial at the February, 1914, term of 
said court. For the purpose of compromising the indebtedness evi- 
denced by the judgment and certain advances made on the collateral 
contracts, a written agreement, dated January 28, 1914, was entered 
into between said McKindley as party of the first part, Dakota Grain 
Company as party of the second part, and A. H. White as party of the 
third part, under the terms of which McKindley agreed that the pro- 
ceedings in the action pending in the district court of La Moure county 
be stayed for a period of ninety days, and that upon the payment to 
him of the sum of $7,600 he would dismiss said action without costs, 
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and assign to the said Dakota Grain Company the contracts for the 
Nebraska land, and the judgment in the district court of Hennepin 
county, Minnesota; the Dakota Grain Company agreed to pay such 
sum of $7,600 on or before the ninety days after the date of the contract, 
and the said White and Dakota Grain Company agreed that the Fred- 
erick Milling Company and White would default or confess judgment 
in the action pending in the district court of La Moure county, and 
that in case said sum of $7,600 was not paid within ninety days, that 
then judgment should go by confession or default against said Milling 
Company and White in the action pending in the district court of La 
Moure county. 

It was further agreed that time should be of the essence of the 
contract, and that an assignment of the judgment and assignments of 
the Nebraska land contracts, together with said contracts, should be 
deposited with the Citizens Bank of Lisbon, North Dakota, to be held 
in escrow for a period of ninety days from the date of the agreement, 
and in case of payment of $7,600 before the expiration of such time, such 
papers should then be turned over to the party of the second part, but 
if the party of the second part failed to pay the money before or on 
said date, then in such case all of said papers were to be delivered to 
the party of the first part. The papers were subsequently delivered 
to and deposited with the Citizens Bank of Lisbon in escrow under the 
terms of this agreement. On June 17, 1914, the Citizens Bank of 
Lisbon, at the request of Curtis & Curtis, attorneys for the plaintiff 
bank, forwarded the papers to the defendant, Citizens State Bank of 
Edgeley, with the following instructions: ‘You will please deliver these 
papers to either A. H. White or Dakota Grain Company, upon the 
payment to you for us of $7,600, with interest at the rate of 6 per cent 
from April 28, 1914, upon the same,—this to be net to us. If this is 
not closed up on or before July 1, 1914, you will immediately return 
to us all of the above-mentioned papers.” The papers were received 
by the defendant bank and receipt thereof acknowledged. 

On June 19, 1914, the defendant bank wrote the forwarding bank 
that “we believe it impossible to make returns as early as July ist, for 
the reason that the company is floating a bond of considerable amount, 
and we do not think it will be completed by that time so that the 
money will be forthcoming.” The forwarding bank thereupon notified 
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the defendant bank that the time in which to collect or return the 
papers was extended until further notice. On October 19, 1914, the 
forwarding bank wrote the defendant, demanding that the papers or 
the cash be transmitted to it by October 19, 1914. 

A. H. White and others formed a corporation known as the Inter- 
state Investment & Holdings Company, and tentative arrangements 
were made with the Central Trust Company of Chicago, Illinois, to 
float a bond issue for the interstate Investment & Holdings Company, 
to be secured by various properties. And in connection with this 
matter, the defendant bank forwarded the papers involved herein to 
the Central Trust Company, to be delivered to the Interstate Invest- 
ment & Holdings Company upon payment of the value fixed thereon. 
The proposed bond issue for some reason was never floated, and upon 
the trial it was stipulated as facts in the case “that the plaintiff 
McKindley at all of the times material in this action set out in the 
complaint was aware of the formation of the Interstate Investment & 
Holdings Company, and that the interests of White in the lands 
described in the complaint were to be a part of the lands to be turned 
into the said Interstate Investment & Holdings Company, and used as 
security for said bond issue, and that said exhibits were subsequently 
deposited with the Central Trust Company of Illinois, who were to 
act as trustee in said bond issue, but which said bonds were not issued, 
and said exhibits are still in the possession of the Central Trust Com-_ 
pany of Illinois, the same pene done without the eae or consent 
of the plaintiff in this action.” 

It was further stipulated “that no change has been made in the record 
title of the lands in question, so far as the plaintiff or defendants know, 
and that the defendant has not entered into actual occupancy of any 
of the lands in question at any time, and that the instruments in ques- 
tion, and described in this complaint, have not been placed of record.” 
And “that the defendants have not asserted or claimed title to any of 
said lands described in said exhibits.” 

It further appears from the stipulation of facts or the evidence in 
the case that the defendant demanded the papers from the Central 
Trust Company on December 2, 1914, and that the trust company 
asserts no title or ownership to the property, either for itself or as 
trustee, but denied possession of the same to the defendant upon the 
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sole ground that an attorney of Chicago had served notice upon the 
trust company that he claimed a lien thereon for work done in connec- 
tion with said papers. 

McKindley and the Citizens Bank of Lisbon, as joint plaintiffs, insti- 
tuted this action against the defendant to recover damages in the sum 
of $10,000 for the alleged conversion of the papers. The defendant 
by its answer denied all the allegations of the complaint. 

The cause was tried to the court without a jury, and resulted in 
findings of fact and conclusions of law awarding a judgment in favor 
of the plaintiff and against the defendant for the sum of $10,000 and 
costs, and dismissing the action in so far as the Citizens Bank of Lisbon 
is concerned. Judgment was entered pursuant to such findings and 
conclusions and defendant has appealed from the judgment. 

(1) Under the laws of this state, every person who suffers detriment, 
1. e., loss or harm in person or property, may recover from the person 
in fault compensation therefor in money, which is called damages. 
Comp. Laws 1913 § 7139. The measure of damages for the breach 
of an obligation not arising from contract, except when otherwise 
expressly provided, is the amount which will compensate the party 
injured for all detriment approximately caused thereby. Comp. Laws, 
1913, § 7165. 

The detriment caused by the wrongful conversion of personal prop- 
erty 1s presumed to be: 

1. The value of the property at the time of the conversion, with 
the interest from that time; or, 

2. When the action has been prosecuted with reasonable diligence, 
the highest market value of the property at any time between the con- 
version and the verdict, without interest, at the option of the injured 
party; and, 

3. A fair compensation for the time and money properly expended 
in pursuit of the property. Comp. Laws 1913, § 7168. 

Among the questions raised by defendant on this appeal is the suffi- 
ciency of the evidence to sustain the court’s finding that the instru- 
ments converted were of the value of $10,000. 

Defendant’s counsel contends that there is no proof whatever of the 
value of such instruments; that the title to the real estate described in 
such instruments was and still is in the plaintiff McKindley, and 


McKINDLEY v. CITIZENS STATE BANK 463 


that said real estate has never been delivered to or claimed by defend- 
ant, but is still in the possession of and occupied by plaintiff. 


The only evidence upon which a finding as to damages could be 
predicated was the following testimony of the plaintiff McKindley: 

Q. Have you made a computation as to whether or not the amounts 
you paid on the land contracts and taxes, together with the amount 
due upon the judgment, amount to more than the sum of $10,000? 


A. Yes, sir. 

Q. And state whether or not it does amount to more than $10,000? 
A. It does. 

Q. Are you acquainted with the value of these lands in controversy ? 
A. Somewhat, yes. 

Q. What is the land worth per acre? 

A. It is worth, as near as I would say, from $10 to $12 an acre. 
Q. Your information is derived from parties living in the vicinity 


of the land, is it? 

A. Yes, sir. . 

Q. And also from A. H. White, the party from whom you obtained 
the contracts ? 

A. Yes, sir. 


No evidence was offered tending to show the value of the papers 
themselves, or the damages caused to plaintiff by reason of being 
' deprived of such instruments. Plaintiff bases his claim wholly on the 
proposition that the instrument in question was equal in value to the 
property described therein. 

(2) In support of this contention, plaintiff cites § 7180, Compiled 
Laws, which reads: “For the purpose of estimating damages the value 
of an instrument in writing is presumed to be equal to that of the 
property to which it entitles its owner.” 

It is contended that inasmuch as plaintiff testified that the land was 
worth $10,000, it must be presumed, under the provisions of the section 
quoted above, that the contracts converted were of an equal value. 

The applicability of this section to certificates of national bank stock 
was considered by this court in Patterson v. Plummer, 10 N. D. 95, 
86 N. W. 111. The court said: “The section referred to is a common 
one. So far as we have ascertained, it has been applied only to instru- 
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ments which upon their face entitle the holder to spectfic sums of money 
or specific property, such as promissory notes, drafts, warrants, and 
mortgage debts. (Citation of authorities.) But even if the section 
is applicable to certificates of bank stock, it does not aid plaintiff’s 
contention. As we have seen, it entitles the holder only to a share- 
holder’s right, and to no specific property owned by the corporation.” 
Obviously there is a great difference between certificates of bank stock 
and executory land contracts, and there is unquestionably more reason 
for applying it to the former than to the latter. The par value of 
stock in a national bank is fixed by the Federal statute at $100 per 
share, and the stock is deemed personal property and subject to sale and 
delivery as such. See 5 Fed. Stat. Anno. § 5139, and authorities cited 
in note. 

The contracts involved in this action are merely evidence of plain- 
tiff’s interest in lands. The loss or destruction of these instruments 
would not affect his title, but merely his ability to prove it in the most 
convenient manner. A conversion of a conveyance of real property 
does not transfer title to the converter. 

Sedgwick (Sedgw. Damages, 9th ed. § 262) says: “The rule of 
damages in trover for title deeds has not been much discussed in the 
reports. There can be little doubt that in this country the ordinary 
rule of damages in trover would not apply, both because the judgment 
would not, as in actions for the conversion of goods, effect a transfer of 
the title to the defendant, and because the title of the plaintiff, if re- 
corded, as is generally the case, would be unaffected by the conversion, 
and if not recorded, the deed would still be unavailable to the defendant, 
and the plaintiff can usually have redress in equity. Dixon, Ch. J., 
in delivering the opinion of the supreme court of Wisconsin, said: 
‘No case can be found, I think, where the recovery and satisfaction of 
a judgment in an action for the conversion of them (title deeds) have 
been adjudged to pass the legal title. I should think that in those 
cases where the title is unaffected, and the conduct of the defendant 
has not been fraudulent or oppressive, but where the deed or other 
written instrument was lost or destroyed through his mistake, negli- 
gence, or slight omission, the more just rule of damages would be such 
sum as would recompense the plaintiff for any actual loss he may have 
sustained, and for his trouble and expenses in going into a court of 
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equity, or elsewhere, to establish and perpetuate the evidence of his 
title, with the costs of the action.’ 

“In England the case is different, since, owing to the absence of a 
registry system, the title deeds are the only evidence of title. The 
whole value of the land is therefore allowed to be recovered, but satis- 
faction of the judgment is entered on the roll, on the defendant deliver- 
ing up the deeds and paying costs, as between attorney and client, and 
otherwise placing the plaintiff in as good a situation as before the 
cause of action arose.”” See also Sutherland, Damages, 4th ed. § 1134. 

We are agreed that § 7180, Compiled Laws, has no application to 
executory contracts for the sale of land. Consequently, plaintiff has 
wholly failed to establish any facts upon which damages can be predi- 
cated under the laws of this state. The judgment appealed from is 
therefore reversed, and the cause remanded for further proceedings 
according to law. 


On Petition for Rehearing (filed March 3, 1917). 


Cuaristianson, J. In a petition for rehearing plaintiffs assert that in 
our former opinion we overlooked the decisions of this court in Cum- 
mings v. Duncan, 22 N. D. 524, 184 N. W. 712, Ann. Cas, 1914B, 
976, and Sox v. Miracle, 35 N. D. 458, 160 N. W. 716, wherein we 
held that a vendee in an executory land contract obtains at law no real 
property interest. A discussion of the nature and extent of a vendee’s 
interest under such contract would be neither necessary nor profitable, 
but would be wholly immaterial in this case. The question here is 
what damages, if any, plaintiff has sustained by defendant’s failure to 
return such contracts. Plaintiff contended that under our statute 
such damage is presumed to be the value of the land described in the 
contract. In our former opinion herein we held this contention to be 
unsound, and a careful reconsideration of this proposition only tends to 
confirm our former views. 


A rehearing is denied. 
36 N. D.—30. 
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STATE OF NORTH DAKOTA v. WARD McCRILL. 
(162 N. W. 404.) 


Criminal action — keeping and maintaining common nuisance — Prohibition 
Law — evidence — search warrant — prejudicial error — defendant’s 
guilt — positive evidence — jury — verdict. 

1. In a criminal action for keeping and maintaining a common nuisance 
contrary to the provisions of the Prohibition Law of this state, the improper 
admission in evidence of a certain search warrant under and by virtue of 
which the defendant’s premises were searched is not prejudicial error where 
defendant’s guilt is established by other positive, uncontradicted testimony to 
such a degree of certainty that the jury could not have returned a verdict 
for the defendant without wilfully disregarding its duty. 


Evidence — officer’s return — search warrant — error — Officer sworn and tes- 
tifies — cross-examined — matters in his return. 

2. In such case the improper admission in evidence of the officer’s return 
on such search warrant is not prejudicial error where the officer is placed upon 
the stand as a witness and examined and cross-examined fully with respect. 
to the matters referred to in his return. 


Opinion filed March 31, 1917. 


Appeal from the County Court of Ward County, Murray, J. 

Defendant was convicted of keeping and maintaining a common nui- 
sance, contrary to the provisions of the Prohibition Law, and appeals 
from the judgment of conviction and from the order denying a new 
trial. 

Affirmed. 

Greenleaf, Wooledge, & Lesk, for appellant. 

The right to be confronted by witnesses is one of the most important 
safeguards accorded a defendant in a criminal action. It is a right 
guaranteed by the Constitution of the United States, as well as of 
many of the states. In fact, it is an elementary principle of criminal 
procedure that a violation or an invasion of that right is prejudicial 
error. 8 R. C. L. p. 86; Comp. Laws 1913, § 10393; Wray v. State, 
154 Ala. 36, 15 L.R.A.(N.S.) 493, 129 Am. St. Rep. 23, 45 So. 697, 
16 Ann. Cas. 362; Mattox v. United States, 156 U. S. 237, 39 L. ed. 
409, 15 Sup. Ct. Rep. 337. 
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The primary object of the constitutional and statutory provisions in 
question was to prevent depositions or ex parte affidavits, such as were 
sometimes admitted in civil cases, being used against the prisoner in 
lieu of a personal examination and cross-examination of the witnesses. 
Mattox v. United States, supra; Ex parte Harkins, 6 Ala. 63, 41 Am. - 
Dec. 38; State v. Hill, 2 Hill, L. 607, 27 Am. Dec. 406; 14 Ene. Ev. 
580; People v. Sligh, 48 Mich. 54, 11 N. W. 782; Com. v. Zorambo, 205 
Pa. 109, 54 Atl. 716, 13 Am. Crim. Rep. 392; 8 R. C. L. pp. 86, 1134; 
Dominges v. State, 7 Smedes & M. 475, 45 Am. Dec. 315; State v. 
Weil, 83 S. C. 478, 26 L.R.A.(N.S.) 461, 65 S. E. 634; Wray v. State, 
129 Am. St. Rep. 30, note. 

On a prosecution for having in possession intoxicating liquors with 
intent to sell, a warrant for the search of defendant’s premises, issued 
and executed before the filing of the information, and the return thereto 
showing the finding and seizure of liquors on the defendant’s premises, 
are not admissible as independent evidence. 7 Enc. Ev. 732; Nelson v. 
State, 53 Neb. 790, 74 N. W. 279; State v. Lang, 63 Me. 215; Com. 
v. McCue, 121 Mass. 358; State v. Stevens, 47 Me. 357. 

“‘The officer's return on the warrant should be returned before the 
jury as exhibits of what is to be proved, but not as to any part of the 
proof itself to sustain the prosecution.” State v. Howley, 65 Me. 100; 
19 Enc. Pl. & Pr. 385; State v. Bartlett, 47 Me. 396; 5 Enc. Ev. 
p. 847, note 38; 2 Woollen & T. Intoxicating Liquors, § 953, p. 1662; 
State v. Collins, 28 R. I. 439, 67 Atl. 796; State v. Bradley, 96 Me. 121, 
51 Atl. 816; Myers v. State, 52 Tex. Crim. Rep. 558, 108 S. W. 392; 
Weinandt v. State, 80 Neb. 161, 1138 N. W. 1040; Rex v. McNutt, 11 
Can. Crim. Cas, 26; State v. Costa, 78 Vt. 198, 62 Atl. 38; Hardesty 
v. United States, 91 C. C. A. 1, 164 Fed. 420; Taylor v. State, 5 Ga. 
App. 237, 62 S. E. 1048; Smith v. State, 3 Ga. App. 326, 59 S. E. 
934; Com. v. Henderson, 140 Mass. 303, 5 N. E. 832; State v. In- 
toxicating Liquor, 82 Vt. 287, 73 Atl. 586; State v. Stevens, 47 Me. 
357; Black, Intoxicating Liquors, 425; Nelson v. State, 53 Neb. 791, 
74 N. W. 279. 

O. B. Herigstad, State’s Attorney, Dorr Carroll and R. A. Nestos, 
Assistant State’s Attorneys, Wm. Langer, Attorney General, and D. V. 
Brennan, Assistant Attorney General, for respondent. 

Where the verdict could not possibly have been other than guilty, the 
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admission in evidence of the sheriff’s return on warrant and the ex- 
hibits was not prejudicial. Without these exhibits, the result must cer- 
tainly have been the same. The other evidence was conclusively strong 
against defendant, and it must be presumed that the jury would have 
done its sworn duty. State v. Winbauer, 21 N. D. 70, 128 N. W. 679, 
Ann. Cas, 1913B, 564; State v. Ahern, 54 Minn. 195, 55 N. W. 959; 
Jackson v. People, 126 Ill. 139, 18 N. E. 290; Jennings v. People, 189 
Ill. 320, 59 N. E. 515. 

“Tf the competent evidence clearly justifies the verdict in a criminal 
case, the fact that incompetent evidence has been admitted will not cause 
a reversal, if it clearly appears that such incompetent testimony could 
not have affected the result of the trial.” Barber v. People, 203 IIl. 
543, 68 N. E. 93; Jones, Ev. p. 1152; State v. Woodruff, 47 Kan. 151, 
27 Am. St. Rep. 285, 27 Pac. 842; Motes v. United States, 178 U. S. 
458, 44 L. ed. 1150, 20 Sup. Ct. Rep. 993; Jennings v. People, 189 
Ill. 320, 59 N. E. 515; Jackson v. People, 126 Ill. 139, 18 N. E. 286; 
Ochs v. People, 124 Ill. 399, 16 N. E. 662; Nelson v. State, 53 Neb. 
791, 74 N. W. 279; Weinandt v. State, 80 Neb. 161, 113 N. W. 1041; 
McCabe v. State, 85 Neb. 278, 122 N. W. 8938. 

The testimony of hired detectives, standing uncontradicted and un- 
impeached, cannot be disregarded, but is entitled to consideration by 
the jury. State v. Winbauer, 21 N. D. 70, 128 N. W. 679, Ann. Cas. 
1913B, 564. 


Curistianson, J. The defendant was convicted in the county court 
of Ward county of the crime of keeping and maintaining a common 
nuisance, contrary to the provisions of the Prohibition Law of this 
state, and appeals from the judgment of conviction and the order deny- 
ing his motion for a new trial. 

Defendant was arrested upon a warrant of arrest issued by the county 
court on the 30th day of January, 1915, upon an information which 
had been filed in said court on that day. It appears that two search 
warrants were issued out of the court of John Lynch, justice of the 
peace, in and for said Ward county, on December 25th, 1914, and 
January 13, 1915, respectively, and that by virtue of such search war- 
rants the chief of police of the city of Minot searched the premises 
involved in this controversy on December 25th, 1914, and January 
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13th, 1915, and on each of those dates returned such search warrants 
with indorsements thereon, showing that he had seized certain quan- 
tities of beer and whisky. At the trial of the present action these 
search warrants and the returns of the chief of police inclosed thereon 
were admitted in evidence over defendant’s objection. And the sale 
question presented on this appeal is whether this ruling of the trial 
court constituted prejudicial error. 

The first search warrant, omitting the formal parts, reads as fol- 
lows: 


In the name of the state of North Dakota, to any sheriff, constable, 
marshal, or policeman in the county of Ward, state of North Dakota. 
Proof by affidavit having been this 25th day of December, 1914, 
made before me by Ole Kopang to the effect that intoxicating liquors 
are kept for sale, sold, bartered, and given away in a building situate 
upon the following-described premises; to-wit, lots 11 & 12, block 4, 
original town site of the city of Minot, Ward county, North Dakota, 
that there is probable cause for believing that Red McQuill, true name 
unknown, is conducting said business and making such unlawful sales. 
You are therefore commanded, in the daytime (or at any time of the 
day or night), to make immediate search on the person of said Red 
McQuill and in the house situated upon said premises above described 
for the following property, intoxicating liquors, and if you find the 
same, or any part thereof, to bring it forthwith before me at my 
office, in the city of Minot, county of Ward, and state of North Dakota. 
Dated at Minot, N. D. the 25th day of December, 1914. 
John Lynch. 
Justice of Peace in and for Ward County, N. D. 


The second search warrant was in the same form, with the exception 
that it is dated January 13th, 1915, and recites “that proof by affidavit 
having been this 13th day of January, 1915, made before me by John 
Yule, to the effect,” etc., and names the person to be searched as “Fred 
McQuill, true name unknown.” 

Appellant contends that the admission of these search warrants and 
the returns of the chief of police indorsed thereon constitutes prejudicial 
error, and requires a reversal of the judgment of convictions. 
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Respondent’s counsel does not contend that these search warrants 
were admissible, but they assert that the error was nonprejudicial, and 
direct our attention to the evidence in the case. The record shows that 
the prosecution placed upon the stand the chief of police, who made 
the search under the search warrants, and he was examined and cross- 
examined fully, and his testimony discloses that he found upon the 
premises described in the search warrants and in his return the quan- 
tities of intoxicating liquors recited in his returns. 

The record also contains the testimony of three witnesses who testified 
positively to the fact that they had purchased intoxicating liquor from 
the defendant or others in his presence, and seen other persons pur- 
chase intoxicating liquors from him and drink the same upon the 
premises involved herein. A deputy sheriff of Ward county and the 
chief of police of the city of Minot also gave testimony strongly tend- 
ing to establish defendant’s guilt. This testimony was wholly uncon- 
tradicted, as the defendant offered no evidence whatsoever. 

The evidence on the part of the state (exclusive of the search war- 
rants) so clearly established defendant’s guilt that the jurors could not 
have returned a verdict in his favor, without wilfully disregarding their 
duties and violating their oaths as jurors. It is inconceivable that the 
admission of the search warrants could have affected the result in 
any manner. Consequently the error, if any, in their admission was 
harmless. State v. Winbauer, 21 N. D. 70, 128 N. W. 679, Ann. Cas. 
1913B, 564; State v. McKone, 31 N. D. 547, 154 N. W. 256; State 
v. Ahern, 54 Minn. 195, 55 N. W. 959; Jennings v. People, 189 Il. 
320, 59 N. E. 515; State v. Pratt, 98 Mo. 482, 11S. W. 977; Wells 
v. State, — Ark. —, 16S. W. 577; Elliott v. State, 39 Tex. Crim. Rep. 
242, 45 S. W. 711; Jones, Ev. §§ 896 et seq.; 4 C. J. p. 969, §§ 2952 
et seq. 

The judgment and order appealed from must be affirmed. 

It is so ordered. 


Rosinson, J. (concurring specially). 

I concur in the result only on the grounds that the evidence clearly 
shows the guilt of defendant. Were there any doubt, the admission of 
the search warrant as evidence should be held prejudicial error. 
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HOWARD MOODY, as Executor, Petitioner, v. OTTO A. HAGEN, 
Elina A. Skarderud, Emelia Mattison, and All Other Persons 
Interested in the Estate of Martin A. Hagen, Deceased, Respond- 
ents, and The Tax Commission of the State of North Dakota, 
Intervener. 


(L.RA—,—, 162 N. W. 704.) 


Nonresident aliens— inheritance tax — resident aliens — Constitution — stat- 
ute — laws — general nature — uniform operation — amity and commerce 
— treaty of — between United States — foreign countries — heirs — dispo- 
sition of inheritances — naturalization papers. 

1. Section 8977 of the Compiled Laws of 1913, which imposes a tax of 
25 per cent on the inheritance of nonresident aliens ag opposed to a tax of 
14 per cent on the inheritances of citizens and resident aliens residing in the 
United States, is not in violation of § 20 of art. 1 of the Constitution of 
North Dakota, which provides that “no citizen or class of citizens shall be 
granted privileges or immunities which upon the same terms shall not be 
granted to all citizens.” Nor is it in violation of § 11 of art. 1, which pro- 
vides that “laws of a general nature shall have a uniform operation.” Nor, 
where the decedent was a citizen of the United States and residing therein, 
is it in violation of art. 6 of the Treaty of Amity and Commerce between 
Norway and the United States, and which provides that “the subjects of the 
contracting parties in the respective states may fully dispose of their goods 
and effects either by testament, donation, or otherwise, in favor of such per- 
sons as they think proper; and their heirs, in whatever place they shall reside, 
shall receive the succession ab imtestato, either in person or by their attorney, 


Note.—An alien’s right to inherit and the validity as to him of inheritance taxes 
have been the subject of much litigation. For an exhaustive compilation of au- 
thorities see the following notes: Generally, on alien’s right to inherit, 31 L.R.A. 
177; on effect of treaties upon alien’s right to inherit, 32 L.R.A. 177, and L.R.A.1915E, 
327; on validity of discrimination against aliens by inheritance tax law as affected 
by treaty with foreign government, 33 L.R.A.(N.S.) 632, and L.R.A.1916A, 474; 
on effect of state Constitutions and statutes upon the question of inheritance by 
or from an alien, 31 L.R.A. 85; upon the effect of state statutes and Constitutions 
upon inheritance through an alien, 31 L.R.A. 146; as to the constitutionality of 
succession taxes, generally, 33 L.R.A.(N.S.) 692; as to the nature of inheritance 
tax, 33 L.R.A.(N.S.) 606. 

On right of alien to transmit or receive an inheritance, see note in 12 Am. St. 
Rep. 93. 
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without having occasion to take out letters of naturalization. These inherit- 
ances, as well as the capitals and effects, which the subjects of the two parties, 
in changing their dwelling, shall be desirous of removing from the place of 
their abode, shall be exempt from all duty, called ‘drott de detraction,’ on the 
part of the governments of the two states respectively.” 


Inherit — take by will—right to— natural and inalienable rights—are not 
— Constitution — state — Federal. 

2. The right to inherit or to take by will and the right to devise and to 

bequeath are not natural and inalienable rights, nor are they guaranteed by 
the state or Federal Constitutions. 


Alien — property — by descent—by will—right of—permissive legislation 
-— dependent on. 
3. The alien, in the absence of permissive legislation, has never been allowed, 
as against the sovereign state, to take by descent or even by will. 


Common law —rights under —changed by statute — granting right to take 
by will or descent. 

4. Statutes which change the common law and which allow aliens to take 
by will or to inherit are not to be looked upon in the light of a recognition or 
extension of any previously existing right belonging to such aliens, but 
rather as a fresh grant or a right or a statute of grace which the state chooses 
to confer. 


Tax — inheritance — heir — legatee— title to property —right to devise or 
bequeath — right to receive. 

5. There is a wide distinction between a tax on the right to export or to 
carry out of a state property after it has passed to an heir or legatee and 
has become his, and a tax on the property before it passes to him, or a tax 
upon his right to receive or of the deceased to devise and bequeath. 


Foreign country — citizen of, residing therein — inheritance — in this coun- 
try — tax on — resident aliens — probate — will. 

6. A citizen of a foreign country, residing therein, has, in the absence of 
express treaty right, no reason to complain that his inheritance is taxed more 
than that of a fellow alien who resides in the United States, but not in the 
state where the deceased resided or of the probate of the will. 


State — wealth of —important to other states — statute —class legislation — 
discrimination — resident aliens— nonresident aliens— property of. 

7. The wealth and prosperity of California or of any other state in the 
Union is of vital importance to the people of North Dakota. A statute, 
therefore, which discriminates in the matter of the amount of an inheritance 
tax between a citizen and resident of Norway and a citizen of Norway residing 
in California or any other state of the Union, is not for that reason void on 
the ground of class legislation. 
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Amity and commerce — treaty of — United States — Norway — application of 
— estates — citizens. 

8. Article 6 of the Treaty of Amity and Commerce between the United 
States and the Kingdom of Norway is only applicable to the estates of deced- 
ents who were citizens of Norway leaving property in the United States and 
citizens of the United States leaving property in Norway and those inheriting 
from them, and is not applicable to the estates of decedents who were citizens 
of the United States. 


Property — right of removal — from state to state — devise — inherit — right 
to — tax — inheritance. 

9. The term “droit de detraction” means a tax which is levied on the right 

of removal of property from one state to another, and does not include an 

inheritance tax, which is merely a tax upon the right to devise and to inherit. 


Treaties — liberal construction — general rule — inheritance tax — statutes — 
application of. 

10. The general rule that treaties should be liberally construed so as to 
carry out the apparent intention of the parties to secure equality and reciproc- 
ity between them does not justify a state court in judicially legislating as 
against the right of the state and its taxing power, and in adding words to a 
treaty so as to make it applicable to the estate of citizens of the United States 
in the United States, when by its terms it is only applicable to the estates 
of aliens or to the estates of citizens of the United States who reside in a 
foreign country. 


Opinion filed April 4, 1917. 


Appeal from an order and judgment of the District Court of Cass 
County reversing an order of the County Court and fixing the amount 
of an inheritance tax, Pollock, J. 

Intervener appeals. 

Reversed. 

George E. Wallace and F. E. Packard, for appellant. | 

Aliens take only as the law provides. It was the common-law rule 
that aliens could not acquire title by descent; 2 A. R. C. 123, 124, 
129, note; 1 R. C. L. 870, and note 18. 

The question of the propriety of a statute rests in legislative discre- 
tion, and an act may be declared unconstitutional only when it violates 
that instrument clearly, and in such a manner as to leave no reason- 
able doubt. Stewart v. Polk County, 30 Iowa, 9, 1 Am. Rep. 238. 

This state has removed the common-law disability of aliens by stat- 
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ute. Comp. Laws 1913, § 5759; 1 R. C. L. 815, and note 10; 
Wunderle v. Wunderle, 144 Ill. 40, 19 L.R.A. 84, 33 N. E. 195; 
Beavan v. Went, 155 Tl. 592, 31 L.R.A. 85, 41 N. E. 91. 

A state may extend the right of citizens as to property to foreigners 
who become bona fide residents. State ex rel. Ling v. Preble, 18 Nev. 
251, 2 Pac. 754. 

It may also extend to nonresident aliens the right of inheritance. 
Ettenheimer v. Heffernan, 66 Barb. 374; Kull v. Kull, 37 Hun, 476; 
Garretson v. Brien, 3 Heisk. 534; Murray v. Kelly, 27 Ind. 42. 

A state may give such right to resident aliens, to the exclusion of 
nonresident aliens. Furenes v. Mickelson, 86 Iowa, 508, 53 N. W. 
416; Easton v. Huott, 95 Iowa, 473, 31 L.R.A. 177, 64 N. W. 
408; Ware v. Wisner, 4 McCrary, 66, 50 Fed. 310; Stemple v. Her- 
minghouser, 3 G. Greene, 408 ; Krogan v. Kinney, 15 Iowa, 242; Rheim 
v. Robbins, 20 Iowa, 45; White v. Rettenmyer, 30 Iowa, 268; Brown 
_v. Pearson, 41 Iowa, 481; King v. Ware, 53 Iowa, 97; Mitchell v. 

_ Vest, 157 Iowa, 336, 186 N. W. 1054; Ahrens v. Ahrens, 123 Iowa, 
486, 123 N. W. 164, Ann. Cas. 1912A, 1098; Louisville v. Gray, 1 
Litt. (Ky.) 147; Beard v. Rowan, 9 Pet. 301, 9 L. ed. 135, 1 McLean, 
135; Yeaker v. Yeaker, 4 Met. (Ky.) 33, 81 Am. Dec. 530; Wacker 
v. Wacker, 26 Mo. 426; Harney v. Donohoe, 97 Mo. 141, 10 S. W. 
191; 2 Bl. Com. 249; 2 Kent, Com. 54; N. H. Pub. Stat. 1901, chap. 
137, §§ 16, 17, chap. 176, § 8; Re Colbert, 44 Mont. 259, 119 Pac. 
791; Ettenheimer v. Heffernan, 66 Barb. 374; Goodrich v. Russell, 
42 N. Y. 179; Luhrs v. Eimer, 80 N. Y. 171; Hall v. Hall, 81 N. Y. 
130, 18 Hun, 306; McConville v. Howell, 5 McCrary, 319, 17 Fed. 
104; Wunderle v. Wunderle, 144 Ill. 40, 19 L.R.A. 84, 83 N. E. 195. 

The law generally recognizes the classification of aliens as resident 
and nonresident aliens. Also as alien friends or alien enemies. Luhrs 
v. Eimer, 80 N. Y. 171; Re Wehlitz, 16 Wis. 443, 84 Am. Dec. 700; 
2 C. J. 1043, 1061, 1063, and note 68, 1070, and notes 35 and 36; 
Re Gill, 79 Iowa, 296, 9 L.R.A. 126, 44 N. W. 553; 1 Bl. Com. 372; 
Dorsey v. Brigham, 177 Ill. 250, 42 L.R.A. 809, 69 Am. St. Rep. 
228, 52 N. E. 303; 2 Kent, Com. 63; Buchanan v. Deshon, 1 Harr. 
& G. 280; Maiorano v. Baltimore & O. R. Co. 216 Pa. 402, 21 L.R.A. 
(N.S.) 271, 65 Atl. 1077, 116 Am. St. Rep. 778; Mulhall v. Fallon, 
176 Mass. 266, 54 L.R.A. 934, 79 Am. St. Rep. 309, 57 N. E. 386; 
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Connolly v. Reed, 22 Idaho, 29, 125 Pac. 213; Kennedy v. Wood, 20 
Wend. 230; 2 Am. & Eng. Enc. Law, 76; 6 R. C. L. 428, and note 10; 
Mager v. Grima, 8 How. 490, 12 L. ed. 1168; Magoun v. Illinois Trust 
& Sav. Bank, 170 U.S. 283, 42 L. ed. 1037, 18 Sup. Ct. Rep. 594. 

Such classifications are wholly within legislative discretion. Such 
statutes must be based upon some natural principle of public policy, 
and must be uniform in their operation on all members of the class or 
classes to which they are made applicable. 6 R. C. L. 380; Con- 
sumers’ League v. Colorado & S. F. R. Co. 53 Colo. 54, 125 Pac. 
577, Ann. Cas. 1914A, 1158. | 

Unless such laws are so manifestly unjust and inequitable as to 
cause an imposition of burdens on one class to the exclusion of another 
class without reasonable distinction, they will be upheld. State v. Mc- 
Farland, 60 Wash. 98, 140 Am. St. Rep. 909, 110 Pac. 792; 6 R. C. L. 
380, and cases therein cited, 385, 386, and notes therein cited, 388, and 
note 9; Re McKennan, 27 S. D. 136, 33 L.R.A.(N.S.) 620, 130 N. W. 
33, Ann. Cas. 1913D, 750. 

The population of the state may be classified into cities and villages 
for certain purposes of government. Budd v. New York, 143 U.S. © 
517, 86 L. ed. 247, 4 Inters. Com. Rep. 45, 12 Sup. Ct. Rep. 468; 
State v. Peel Splint Coal Co. 36 W. Va. 802, 17 L.R.A. 385, 15 S. E. 
1000; Mutual Loan Co. v. Martell, 200 Mass. 482, 43 L.R.A.(N.S.) 
746, 128 Am. St. Rep. 446, 86 N. E. 916; State v. Sherman, 18 Wyo. 
169, 27 LR.A.(N.S.) 898, 105 Pac. 299, Ann. Cas. 1912C, 819; 
Summerville v. Pressley, 33 S. C. 56, 8 L.R.A. 854, 26 Am. St. Rep. 
659, 11S. E. 545; Ex parte Lewinsky, 66 Fla. 324, 50 L.R.A.(N.S.) 
1156, 63 So. 577; 1 R. C. L. 801; Trageser v. Gray, 73 Md. 250, 9 
L.R.A. 780, 25 Am. St. Rep. 587, 20 Atl. 905; Allen v. Smith, 84 
Ohio St. 283, 95 N. E. 829, Ann. Cas. 1912C, 611; Williams v. 
Donough, 65 Ohio St. 499, 56 L.R.A. 766, 63 N. E. 84; Bell’s Gap 
R. Co. v. Pennsylvania, 134 U. 8. 232, 33 L. ed. 892, 10 Sup. Ct. Rep. 
533; State ex rel. Lewis v. Smith, 158 Ind. 543, 63 L.R.A. 116, 63 
N. E. 25, 214, 64 N. E. 18; State v. Shedroi, 75 Vt. 277, 63 LRA. 
179, 98 Am. St. Rep. 825, 54 Atl. 1081, 15 Am. Crim. Rep. 129; 
Slaughter-House Cases, 16 Wall. 36, 21 L. ed. 394; Grainger v. Doug- 
las Park Jockey Club, 78 C. C. A. 199, 148 Fed. 513, 8 Ann. Cas. 997; 
Qoung Wing v. Kirkendall, 223 U. S. 59, 56 L. ed. 350, 32 Sup. Ct. 
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Rep. 192; Wenham v. State, 65 Neb. 394, 58 L.R.A. 825, 91 N. W. 
421. 

Withholding from women permits to sell intoxicating liquors, while 
granting them to others, does not deprive women of any constitutional 
right. Re Carragher, 149 Iowa, 225, 31 L.R.A.(N.S.) 321, 128 N. 
W. 352, Ann. Cas. 1912C, 972. 

Also forbidding them to enter wine rooms for the purpose of being 
supplied with liquor. Cronin v. Adams, 192 U. S. 108, 48 L. ed. 
365, 24 Sup. Ct. Rep. 219, 29 Colo. 488, 63 L.R.A. 61, 69 Pac. 590. 

Also prohibiting the keepers of such resorts from permitting women 
to frequent their places of business. Cronin v. Adams, supra; People 
v. Case, 18 L.R.A.(N.S.) 657, and note, 153 Mich. 98, 116 N. W. 558. 

Minors, by the laws of every state, are placed in a certain class. Re 
Spencer, 149 Cal. 396, 117 Am. St. Rep. 137, 86 Pac. 896, 9 Ann. 
Cas. 1105; Re Morgan, 26 Colo. 415, 47 L.R.A. 52, 77 Am. St. Rep. 
269, 58 Pac. 1071. 

Also fixing the age of children when it shall be lawful for them to 

enter, or be permitted to enter, saloons. State v. Baker, 50 Or. 381, 
- 13 L.R.A.(N.S.) 1040, 92 Pac. 1076. 

Laws which prefer veterans of the Civil War for appointment to 
office over all other qualified persons are upheld. Goodrich v. Mitchell, 
68 Kan. 765, 64 L.R.A. 945, 104 Am. St. Rep. 429, 75 Pac. 1034, 
1 Ann. Cas. 288; Shaw v. Marshalltown, 10 L.R.A.(N.S.) 825, and 
note, 9 Ann. Cas, 1039, and note, 131 Iowa, 128, 104 N. W. 1121. 

A law fixing the age of limitation for certain purposes, like jury 
service, militia, etc., is valid. Thurston County v. Tenino Stone 
Quarries, 44 Wash. 351, 9 L.R.A.(N.S.) 306, 87 Pac. 634, 12 Ann. 
Cas. 314. 

Classification of occupation may also be made on the basis of the 
number of persons employed. Consolidated Coal Co. v. Illinois, 185 U. 
S. 203, 46 L. ed. 872, 22 Sup. Ct. Rep. 616; McLean v. Arkansas, 
211 U.S. 539, 53 L. ed, 315, 29 Sup. Ct. Rep. 206; Consumers League 
v. Colorado & S. R. Co. 53 Colo. 54, 125 Pac. 577, Ann. Cas. 1914A, 
1158. 

Classification as to retailers and wholesalers of intoxicating liquors 
is also proper. Cook v. Marshall County, 196 U. S. 261, 49 L. ed. 
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471, 25 Sup. Ct. Rep. 233; Southwest Oil Co. v. Texas, 217 U. 5S. 
114, 54 L. ed. 688, 30 Sup. Ct. Rep. 496. 

Also, as between banks and bankers, there may be proper forms of 
classification. Assaria State Bank v. Dolley, 219 U. S. 121, 55 L. ed. 
123, 31 Sup. Ct. Rep. 189; Engel v. O’Malley, 219 U. S. 128, 55 J. 
ed. 128, 31 Sup. Ct. Rep. 190; Provident Inst. for Sav. v. Malone, 221 
U. S. 660, 55 L. ed. 899, 34 L.R.A.(N.S.) 1129, 31 Sup. Ct. Rep. 
661. . 
In many instances legislation applicable to railway companies only, 
although vigorously assailed as a denial of the equal protection of the 
laws, has been upheld as an exercise of a valid police power of the 
United States. Missouri P. R. Co. v. Humes, 115 U. S. 512, 29 L. 
ed. 463, 6 Sup. Ct. Rep. 110; Missouri P. R. Co. v. Mackey, 127 U. S. 
205, 32 L. ed. 107, 8 Sup. Ct. Rep. 1161; Minneapolis & St. L. R. 
Co. v. Herrick, 127 U. S. 210, 32 L. ed. 109, 8 Sup. Ct. Rep. 1176; 
Pittsburgh, C. C. & St. L. R. Co. v. Backus, 154 U. S. 421, 38 L. ed. 
1031, 14 Sup. Ct. Rep. 1114; Norfolk & W. R. Co. v. Pennsylvania, 
136 U. S. 114, 34 L. ed. 394, 3 Inters. Com. Rep. 178, 10 Sup. Ct. 
Rep. 958; Hughes v. Cairo, 92 Ill. 339; Home Ins. Co. v. Swigert, 104 
Ill. 653; Union Cent. L. Ins. Co. v. Durfee, 164 Ill. 186, 45 N. E. 
441, 

So in the classification of municipal corporations for certain purposes 
peculiarly adapted to certain cities. Darcy v. San Jose, 104 Cal. 642, 
38 Pac. 500. 

Authority rests in the various states to classify between residents and 
nonresidents. State v. Broadbelt, 89 Md. 565, 45 L.R.A. 433, 73 
Am. St. Rep. 201, 43 Atl. 771; Central Loan & T. Co. v. Campbell 
Commission Co. 173 U. 8. 84, 43 L. ed. 623, 19 Sup. Ct. Rep. 346; 
Chemung Canal Bank v. Lowery, 93 U. S. 72, 23 L. ed. 806; Re 
Wickstrum, 92 Neb. 5238, 42 L.R.A.(N.S.) 1068, 138 N. W. 733; 
Des Moines v. Keller, 116 Iowa, 648, 57 L.R.A. 243, 93 Am. St. Rep. 
268, 88 N. W. 827. 

So as to vehicles and cars propelled by electricity and their use. 
Detroit, Ft. W. & B. I. R. Co. v. Osborn, 189 U. S. 383, 47 L. ed. 
860, 23 Sup. Ct. Rep. 540; Cicero Lumber Co. v. Cicero, 176 Ill. 9, 
42 L.R.A. 696, 68 Am. St. Rep. 155, 51 N. E. 758. 
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Also on the question of the inheritance tax as it applies to relatives 
of different degrees. Strauss v. Costello, 29 N. D. 222, 150 N. W. 874. 

Where there are classes created by the statute, and its application 
to the inheritance tax which each shall pay is equitable and reasonable 
as to each person in each class, and where equality is preserved, such 
legislation is valid. Magoun v. Illinois Trust & Sav. Bank, 170 U. S. 
988, 42 L. ed. 1037, 18 Sup. Ct. Rep. 594; Billings v. Dlimois, 188 
U. S. 97, 47 L. ed. 400, 23 Sup. Ct. Rep. 272; Campbell v. California, 
200 U. S. 87, 50 L. ed. 382, 26 Sup. Ct. Rep. 182; Cahen v. Brewster, 
203 U.S. 548, 51 L. ed. 310, 27 Sup. Ct. Rep. 174, 8 Ann. Cas. 215; 
Re Speed, 216 Ill. 23, 108 Am. St. Rep. 189, 74 N. E. 809; Board of 
Education v. Illinois, 203 U. S. 558, 51 L. ed. 314, 27 Sup. Ct. Rep. 
171, 8 Ann. Cas. 157; Beers v. Glynn, 211 U. S. 477, 53 L. ed. 290, 
29 Sup. Ct. Rep. 186; Re Lord, 186 N. Y. 549, 79 N. E. 1110; 
Humphreys v. State, 70 Ohio St. 67, 65 L.R.A. 776, 101 Am. St. Rep. 
888, 70 N. E. 957, 1 Ann. Cas. 238. 

Classifications may be founded upon some natural or intrinsic or 
constitutional] distinction; they may also distinguish between the direct 
line and collateral relations as a natural distinction. Re Campbell, 
143 Cal. 623, 77 Pac. 674; Re Wilmerding, 117 Cal. 281, 49 Pac. 
181; Com. v. Randall, 225 Pa. 197, 73 Atl. 1109. 

The motive of the legislature in passing a law cannot be inquired 
into by the courts. English v. Crenshaw, 127 Am. St. Rep. 1048, note 
f; People ex rel. Crowell v. Lawrence, 36 Barb. 177; Veazie Bank v. 
Fenno, 8 Wall. 553, 19 L. ed. 489. 

It is within the province of the state to give to aliens only such 
rights and privileges as the state may desire or think proper. The 
state may also distinguish between resident and nonresident aliens. 
Also, between aliens and citizens. 3 Enc. L. & P. p. 7, and note 10; 
Carlisle v. United States, 16 Wall. 147, 21 L. ed. 426. 

Section twenty (20) of the Constitution has no reference or applica- 
tion to aliens. Re Johnson, 139 Cal. 532, 96 Am. St. Rep. 101, 73 
Pac. 424; Lehman v. McBride, 15 Ohio St. 605; State ex rel. Schwartz 
v. Ferris, 53 Ohio St. 314, 30 L.R.A. 218, 41 N. E. 579. 

All such laws of a general nature shall be uniform in their operation. 
People ex rel. Smith v. Twelfth Dist. Judge, 17 Cal. 554; Brooks v. 
Hyde, 37 Cal. 375; French v. Teschemaker, 24 Cal. 544; McGill v. 
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' State, 34 Ohio St. 228; People v. Coleman, 4 Cal. 46, 60 Am. Dec. 
581; French v. Davidson, 143 Cal. 658, 77 Pac. 663; State ex rel. 
Flaherty v. Hanson, 16 N. D. 347, 113 N. W. 371. 

But inheritance taxes are excise taxes, and no uniformity is required. 
Magoun v. Illinois Trust & Sav. Bank, 170 U. S. 288, 42 L. ed. 1037, 
18 Sup. Ct. Rep. 594; Orient Ins. Co. v. Daggs, 172 U. S. 557, 562, 
43 L. ed. 552, 554, 19 Sup. Ct. Rep. 281; Campbell v. California, 200 
U.S. 87, 50 L. ed. 382, 26 Sup. Ct. Rep. 182; Booth v. Com. (Rodman. 
v. Com.) 130 Ky. 88, 33 L.R.A.(N.S.) 592, 1138 S. W. 61; Minot v. 
Winthrop, 162 Mass. 122, 26 L.R.A. 259, 38 N. E. 512; Kingsbury 
v. Chapin, 196 Mass. 537, 82 N. E. 700, 138 Ann. Cas. 738; Re 
Touhy, 35 Mont. 431, 90 Pac. 172; Scholey v. Rew, 23 Wall. 331, 23. 
L. ed. 99; Knowlton v. Moore, 178 U. S. 41, 81, 44 L. ed. 969, 985,, 
20 Sup. Ct. Rep. 747; Ross, Inheritance Taxn. § 4, note 4. 

The law here in question is not special or class legislation, as those 
terms are understood and applied. State ex rel. Miller v. Flaherty, 23. 
N. D. 313, 41 L.R.A.(N.S.) 132, 186 N. W. 76; State v. Armour & Co. 
27 N. D. 177, L.R.A.1916E, 380, 145 N. W. 1033, Ann. Cas. 1916B, 
1149; State v. Olson, 26 N. D. 304, L.R.A. —, —, 144 N. W. 661; 
State v. Alabama Fuel & Iron Co. 188 Ala. 487, L.R.A.1915A, 185, 
66 So. 169, Ann. Cas. 1916E, 752; State v. Lathrop, 10 La. Ann. 398 ; 
State v. Ogden, 10 La. Ann. 402; New Orleans v. Kaufman, 29 La. 
Ann. 283, 29 Am. Rep. 828; State Assessors v. Central R. Co. 48 N. J. 
L. 146, 4 Atl. 578; Fox v. Edelman, 1 Lehigh Valley L. Rep. 169; 
Pacific Exp. Co. v. Seibert, 142 U. S. 339, 35 L. ed. 1035, 3 Inters. 
Com. Rep. 810, 12 Sup. Ct. Rep. 250; Minneapolis & N. Elevator 
Co. v. Traill County, 9 N. D. 213, 50 L.R.A. 266, 82 N. W. 727; Rast 
v. Van Deman & L. Co. 240 U. S. 342, 60 L. ed. 679, L.R.A.1917A,. 
421, 36 Sup. Ct. Rep. 370; Armour & Co. v. North Dakota, 240 U. S. 
510, 60 L. ed. 771, 36 Sup. Ct. Rep. 440, Ann. Cas, 1916D, 548; 
Michigan R. Tax Cases, 138 Fed. 223; Michigan C. R. Co. v. Powers, 
201 U. S. 245, 50 L. ed. 744, 26 Sup. Ct. Rep. 459; Wells, F. & Co’s 
Exp. v. Crawford County, 63 Ark. 576, 37 L.R.A. 371, 40 S. W. 710; 
Mutual Ben. L. Ins. Co. v. Martin County, 104 Minn. 179, 116 
N. W. 572, Id. 104 Minn. 526, 116 N. W. 575; People ex rel. Farring- 
ton v. Mensching, 187 N. Y. 8, 10 L.R.A.(N.S.) 625, 79 N. E. 884, 
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10 Ann. Cas. 101; Missouri, K. & T. R. Co. v. Shannon, 100 Tex. — 


379, 10 L.R.A.(N.S.) 681, 100 S. W. 138. 

The law does not violate the treaty with Norway. The same rule 
applies to the construction of treaties as is applied to contracts between 
individuals. Re Anderson, 166 Iowa, 617, 52 L.R.A.(N.S.) 686, 
147 N. W. 1098; Geofroy v. Riggs, 133 U. S. 258, 271, 33 L. ed. 
642, 646, 10 Sup. Ct. Rep. 295, 298; Scholey v. Rew, 23 Wall. 331, 
23 L. ed. 99; Strode v. Com. 52 Pa. 181; Orcutt’s Appeal, 97 Pa. 179; 
Bittinger’s Estate, 129 Pa. 338, 18 Atl. 132; State v. Hamlin, 86 Me. 
495, 25 L.R.A. 632, 41 Am. St. Rep. 569, 30 Atl. 76; Re Peterson, 
168 Iowa, 511, L.R.A.1916A, 469, 151 N. W. 70, 

In construing a treaty the court is to be guided by the intent of the 
parties. Com. v. Patsone, 231 Pa. 46, 79 Atl. 928; Re McKennan, 
25 8. D. 369, 33 L.R.A.(N.S.) 606, 126 N. W. 611, 27 S. D. 136, 
33 L.R.A.(N.S.) 620, 1830 N. W. 33, Ann. Cas. 1913C, 1029; Knowl- 
ton v. Moore, 178 U. S. 41, 44 L. ed. 969, 20 Sup. Ct. Rep. 747; 
State Street Trust Co. v. Treasurer & Receiver General, 209 Mass. 
373, 95 N. E. 851; Atty. Gen. v. Stone, 209 Mass. 186, 95 N. E. 395; 
Re Peterson, 168 Iowa, 511, L.R.A.1916A, 469, 151 N. W. 66; Re 
Anderson, 166 Iowa, 617, 52 L.R.A.(N.S.) 686, 147 N. W. 1098; 
Lacy v. State Treasurer, — Iowa, —, 121 N. W. 179; Herriott v. 
Bacon, 110 Iowa, 342, 81 N. W. 701; United States v. Perkins, 163 
U. S. 625, 41 L. ed. 287, 16 Sup. Ct. Rep. 1073; Scholey v. Rew, 
23 Wall. 331, 23 L. ed. 99; Ferry v. Campbell, 110 Iowa, 290, 50 
L.R.A. 92, 81 N. W. 604; Re Stone, 132 Iowa, 136, 109 N. W. 455, 
10 Ann. Cas. 1033; Mager v. Grima, 8 How. 490, 12 L. ed. 1168, 12 
Rob. (La.) 584; Ross, Inheritance Taxn. art. 23, note 23; Frederick- 
son v. Louisiana, 23 How. 447, 16 L. ed. 579. 

Fowler & Green, for respondents. 

“All laws of a general nature shall have a uniform operation.” N. 
D. Const. art. 11. 

Such article of the Constitution prohibits what is popularly styled 
“class legislation.” It does not prohibit all classification. 

But such classification must rest upon some difference which bears a 
reasonable and just relation to the act in respect to which the classifica- 


tion is proposed. Gulf, C. & S. F. R. Co. v. Ellis, 165 U. 8, 155, 
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41 L. ed. 668, 17 Sup. Ct. Rep. 255; Beleal v. Northern P. R. Co. 
15 N. D. 325, 108 N. W. 33, 20 Am. Neg. Rep. 453. 

There are limitations of the right to enact Classification Laws. Ed- 
monds v. Herbrandson, 2 N. D. 2738, 14 L.R.A. 725, 50 N. W. 970. 

This classification legislation cannot be arbitrary. The legislature 
cannot finally settle the boundaries to be drawn. Such a view of the 
organic: law would bring upon the court the just reproach that it had 
suffered the legislature to disregard the constitutional barrier by rele- 
gating to itself the question of where that barrier should be set up. 
State ex rel. Pell v. Newark, 40 N. J. L. 80; Ayars’ Appeal, 122 Pa. 
266, 2 L.R.A. 577, 16 Atl 356; State ex rel. Richards v. Hammar, 42 
N. J. L. 485; Chicago, M. & St. P. R. Co. v. Westby, 47 L.R.A.(N.S.) 
97, 102 C. C. A. 65, 178 Fed. 619. 

The test in this class of cases is that none shall be excluded from the 
class occupied by others, who bear the same relationship to the subject- 
matter of the act. The heirs in this case are all similarly situated, with 
the exception that some reside in the United States and others reside 
in Norway,—a mere geographical difference. The subject-matter of the 
act in question is the taxation of estates passing to the heirs of a de- 
cedent. All the heirs here bear the same relationship to the decedent. 
It is true that lineal heirs may be put in one class and collateral heirs in 
another class, because they bear a different relationship. This was the 
basis of the decisions upon which appellant relies. Magoun v. Illinois 
Trust & Sav. Bank, 170 U. S. 283, 42 L. ed. 1087, 18 Sup. Ct. Rep. 
594; Billings v. Illinois, 188 U. S. 97, 47 L. ed. 400, 23 Sup. Ct. 
Rep. 272; Campbell v. California, 200 U. S. 87, 50 L. ed. 382, 26 
Sup. Ct. Rep. 182. 

“In order to justify classification, there must, of course, be substan- 
tial and real differences of situation, calling for, or reasonably sug- 
gesting, the necessity for different treatment.” Lineal and collateral 
relatives stand in different positions to the decedent. Nuinnemacher v. 
State, 129 Wis. 190, 9 L.R.A.(N.S.) 121, 108 N. W. 627, 9 Ann. Cas. 
711. 

“It is necessary to make such excise as to the entire class of col- 
laterals. It must not tax one and except another in the same class.” 
State v. Hamlin, 86 Me, 495, 25 L.R.A. 632, 41 Am. St. Rep. 569, 
30 Atl. 76; Plummer v. Borsheim, 8 N. D. 565, 80 N. W. 690; 

36 N. D.—31. 
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Angell v. Cass County, 11 N. D. 265, 91 N. W. 72; Edmonds v. Her- 
brandson, supra; State ex rel. Dorval v. Hamilton, 20 N. D. 592, 
129 N. W. 916; Beleal v. Northern P. R. Co. 15 N. D. 318, 108 
N. W. 33, 20 Am. Neg. Rep. 453; Truax v. Raich, 239 U. S. 33, 60 
L. ed. 131, L.R.A.1916D, 545, 36 Sup. Ct. Rep. 7. 

It is elementary that if a state law comes in conflict with a treaty 
existing, the law must give way. Fed. Const. cl. 2, art. 6; Hauenstein 
v. Lynham, 100 U. S. 483, 25 L. ed. 628; Geofroy v. Riggs, 133 
U. S. 258, 33 L. ed. 642, 10 Sup. Ct. Rep. 295; Re Stixrud, 58 Wash. 
339, 44 L.R.A.(N.S.) 632, 109 Pac. 343, Ann. Cas. 1912A, 850. 

“Treaties should be liberally construed so as to carry out the apparent. 
intention of the parties to secure equality and reciprocity between 
them.” Geofroy v. Riggs, 133 U. S. 258, 33 L. ed. 642, 10 Sup. Ct. 
Rep. 295. 

‘“‘Where a treaty admits of two constructions, one restrictive as to the 
rights that may be claimed under it, and the other liberal, the latter is 
to be preferred.” Hauenstein v. Lynham, 100 U. S. 488, 25 L. ed. 
628; Adams v. Akerund, 168 Dl. 632, 48 N. E. 454; Re Stixrud, 58 
Wash. 339, 44 L.R.A.(N.S.) 632, 109 Pac. 343, Ann. Cas. 1912A, 
850; Erickson v. Carlson, 95 Neb. 182, 145 N. W. 353; Den ex dem. 
University v. Miller, 14 N. C. (3 Dev. L.) 188; Re Peterson, 168 Iowa, 
511, L.R.A.1916A, 469, 151 N. W. 66; 1 Bouvier’s Law Dict. Rawle’s 
Rev. 941; Geofroy v. Riggs, supra; 21 Cyc. 420; Re White, 42 Wash. 
360, 84 Pac. 831. 

The supreme court of Iowa and counsel for appellant assume that 
taxes known as inheritance taxes were unknown at the time of the mak- 
ing of. the original treaty with Norway in 1783, and hence could not 
have been in contemplation by the framers of the treaty. This is not 
true. Such taxes have been in existence in England and Europe since 
1694. Knowlton v. Moore, 178 U. 8. 41, 44 L. ed. 969, 20 Sup. Ct. 
Rep. 747; Adams v. Akerlund, 168 Ill. 632, 48 N. E. 454. 


Bruce, Ch. J. This is an appeal from an order and judgment of the 
district court of Cass county reversing an order of the county court 
fixing the amount of the inheritance tax to be paid on the legacy of the 
respondent Elina A. Skarderud. 

Elina A. Skarderud is a subject and resident of Norway. She has 
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a sister and brother, one residing in Fargo, and the other in California, 
both of whom are citizens of the United States. These three are col- 
lateral heirs, and by will are given the entire property, real and per- 
sonal, of Martin A. Hagen, deceased, who in his lifetime was a citizen 
of the United States, domiciled in Fargo, Cass county, North Dakota. 
This appeal involves the constitutionality of the Inheritance Tax Law 
as applied to the respondent Elina A. Skarderud. As to the other 
heirs, it is conceded the tax is lawful, and is payable on a basis of 14 
per cent up to $25,000 and 2% per cent on the excess. The tax computed 
against the share of Elina A. Skarderud was at the rate of 25 per cent, 
which is the amount required by the statute to be taxed in the case of 
aliens who are not residents of the United States. 

The part of the act (Comp. Laws 1913, § 8977) which is in dis- 
pute reads as follows: “Upon the transfer of property in any manner 
hereinbefore described to or for the use of collateral relations or 
strangers in blood who are aliens not residing in the United States or 
to or for-the use of any corporation which is not chartered by the author- 
ity of the government of the United States or of any state, a tax of 
25 per centum shall be levied and collected.” 

It is contended that this clause violates § 11 of art. 1 of the Constitu- 
tion of the state of North Dakota, which provides that “laws of a 
general nature shall have a uniform operation.” Also § 20 of art. 1, 
which provides that “no special privileges or immunities shall ever 
be granted which may not be altered, revoked or repealed by the legis- 
lative assembly; nor shall any citizen or class of citizens be grantcd 
privileges or immunities which upon the same terms shall not be granted 
to all citizens.” It is also contended that the act violates the provisiom 
of art. 6 of the Treaty of Amity and Commerce which was entered into. 
between the United States and Norway and Sweden in 1783, and 
revised by art. 17 of the Treaty of Commerce and Navigation of 1827, 
and later still, and after the separation of Norway and Sweden, re- 
affirmed between the several nations. 

Tt is clear to us that § 20 of art. 1 of the Constitution of North 
Dakota has no connection with the case at bar. The respondent Elina 
A. Skarderud is concededly not a citizen of North Dakota, nor of the 
United States. The constitutional provision, therefore, has no appli- 
eability to her. Magoun v. Illinois Trust & Sav. Bank, 170 U. 8S. 283, 
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42 L. ed. 1037, 18 Sup. Ct. Rep. 594; Mager v. Grima, 8 How. 490, 12 
L. ed. 1168. Even if the tax be looked upon as a limitation on the 
right of the decedent to devise and bequeath, the limitation applies to 
all citizens and all residents of North Dakota, and therefore does not 
discriminate as to any privilege or any immunity. 

Nor do we believe that the statute in any way violates § 11 of art. 
1, which promces that “laws of a general nature shall have a uniform 
operation.” 

It is certainly uniform as to all secur in North Dakota. It is 
certainly uniform as to all nonresident aliens. Magoun v. Illinois Trust 
& Sav. Bank, supra. 

The only criticism then that can be made against it is that it discrim- 
inates against these nonresident aliens as compared with citizens of the 
United States and with resident aliens. 

It is, of course, well established that a reasonable classification does 
not subject a law to the taint of lack of uniformity, and that in passing 
upon the question the test is “a just and natural reason of neceésity or 
propriety for the difference made by the law in the liabilities and 
rights” of the members of the several classes. Chicago, M. & St. P. 
R. Co. v. Westby, 47 L.R.A.(N.S.) 97, 102 C. C. A. 65, 178 Fed. 619; 
Re McKennan, 27 S. D. 186, 33 L.R.A.(N.S.) 620, 130 N. W. 
33, Ann. Cas. 1913D, 745; State ex rel. Foot v. Bazille, 97 Minn. 11, 
6 L.R.A.(N.S.) 732,106 N. W. 93, 7 Ann. Cas. 1056; Frederickson v. 
Louisiana, 23 How. 445, 16 L. ed. 577. 

We believe that there is “a just and natural reason of necessity or 
propriety for the classification which is made.” 

We must start with the premise that the right to inherit or to take 
by will and the right to devise and bequeath are not natural and inalien- 
able rights, nor are they guaranteed by the state or Federal Constitu- 
tions, but are entirely within the control of the sovereign state. United 
States v. Perkins, 163 U.S. 625, 41 L. ed. 287, 16 Sup. Ct. Rep. 1073; 
Magoun v. Illinois Trust & Sav. Bank, supra. 

We must further recognize the historical and legal fact that even when 
the right to devise and to bequeath, and to take by will, and to inherit 
has been recognized by statute, as it has been, generally, throughout 
the United States, the alien has never, in the absence of permissive 
legislation, been allowed, as against the sovereign state, to take by 
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descent or even by will. 2 C. J. 1054, 1057; Connolly v. Reed, 22 
Idaho, 29, 125 Pac. 213. We must also adopt the premise that stat- 
utes which change the common law and which allow aliens to take by 
will or to inherit are not to be looked upon in the light of a recognition 
or extension of any previously existing right belonging to such aliens, 
but rather as a fresh grant or a right or a statute of grace which the 
state chooses to confer. 2 C. J. 1062; Connolly v. Reed, supra. 

We may also add that we seriously question the proposition that a 
nonresident alien can invoke the provisions of the state and Federal 
Constitutions at all. He owes no allegiance to our flag or our govern- 
rhent. He may, as far as we know, be plotting our destruction. Why 
should we be presumed to give when we receive nothing. The Constitu- 
tion, no doubt, follows the flag. But the American flag does not wave 
over the continent of Europe. See Wunderle v. Wunderle, 144 Ill. 40, 
19 L.R.A. 84, 38 N. E. 195. We merely suggest the point, however, 
and make no holding upon it. 

Be this as it may, however, we believe that there is a valid reason for 
the discrimination, and even though resident and nonresident aliens 
are not treated alike. 

It must indeed be apparent to all that a sovereign state must have 
the right to impose a higher inheritance tax on nonresident aliens than 
upon its own residents and citizens. Residents and citizens together 
tend to make up the united strength of the state and of the nation, for 
it is of men and women that states are made. Mager v. Grima, 8 
How. 493, 12 L. ed. 1170. 

It is also clear that although a state, without the consent of Congress, 
may only levy such taxes on exports as are necessary for executing its 
Inspection Laws (Fed. Const. § 10, art. 1), the right of the several 
states to control the disposition of their own property and the laws of 
descent and inheritance have not been taken away from them. Magoun 
v. Illinois Trust & Sav. Bank and Wunderle v. Wunderle, supra. 

It is now generally conceded that the right to inherit or take by 
will is not a natural and inalienable right, nor is the right to be 
queath and devise, and if this be true of the citizens of a state, much 
more must it be true of nonresident aliens. 

There is nothing in the state or in the Federal Constitutions which 
prevents a state, if it will, from returning to the medieval theory and 
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practice and of providing that upon the death of the owner all of his 
property shall escheat to it. If, as has been held by the Supreme 
Court of the United States in the case of McCready v. Virginia, 94 
U.S. 391, 24 L. ed. 248, a state may reserve the use of its oyster beds 
to its own citizens, and if a state can take away the right or power 
to dispose by will or to inherit, it may place upon the right, if granted, 
whatever limitations it may please. 6 R. C. L. 428; Mager v. Grima, 
8 How. 490, 12 L. ed. 1168; Magoun v. Illinois Trust & Sav. Bank, 
170 U.S. 283, 42 L. ed. 1037, 18 Sup. Ct. Rep. 594; Connolly v. Reed, 
22 Idaho, 29, 125 Pac. 213. 

There is a wide difference between a tax on the right to export or to 
carry out of the state after the property has passed to the heir or 
legatee and has become his, and a tax on the property before it passes 
to such person, or on the right of the decedent to will and bequeath 
and the right of the legatee to accept. Re Anderson, 166 Iowa, 617, 
52 L.R.A.(N.S.) 686, 147 N. W. 1098. 

In such a case the state is really dealing with its own property or 
with that which, if it chose, could be its own property. It is simply 
saying, this property is of right and ancient usage ours, but we will give 
citizens of the United States, whether residing here or abroad, and 
alien citizens, provided they reside in the United States, 98} per 
cent of that which the decedent desired that they should have, but to 
aliens who do not reside in the United States we will only give 75 
per cent, and the remainder we will keep for ourselves. Mager v. 
Grima and Connolly v. Reed, supra. 

If reason were necessary to be given for this discrimination be- 
tween resident and nonresident aliens, it would be easy to be found, 
and even though the aliens do not reside within the state of North 
Dakota, but within some other state of the American Union. A resi- 
dent of another state of the Union, even though an alien, learns of our 
institutions, and becomes imbued with our spirit. Especially if he has 
children who attend our public schools, he cannot help but become 
attached to us. If children are born to him within our borders, they, 
by that very fact, become citizens. In case of war he is usually an 
alien friend rather than an alien enemy. 

We are a nation, indeed, though composed of many states. Our state 
officers first swear to support the Constitution of the United States and 
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then the Constitution of their own state. Every person born or natural- 
ized in the United States and subject to the jurisdiction thereof is a 
citizen first of the United States and then of the state in which he 
resides. See 14th Amendment to the Federal Constitution. No state 
liveth unto itself or by itself. 

Surely it is for the interest of the state of North Dakota that the 
property of the United States shall as far as possible be kept within 
the ‘confines of the country, even though not within our own borders. 
It is created under the protection of the same flag and the same national 
Constitution. 

All private property within the United States is subject to Federal 
taxation, and the wealth and prosperity of the United States as a 
whole are of vital importance to the citizens and residents of every 
state. The expenses of the national government must be met, and are 
everyday becoming greater and greater. Not only this, but the Federal 
taxing power is everyday incroaching upon the resources of the several 
states. The more, for instance, that is taken from the citizens of North 
Dakota by the Federal income tax, the less money and property have 
our citizens and residents to meet our own local and state exactions 
and to pay our state income tax, and our state taxes generally. We are 
vitally interested in the wealth of other states because they pay a pro- 
portionate share of the general Federal taxes which we all must pay. 
The nation is “the United States.” The growth of every other state 
in opportunity and prosperity, -and in all that opportunity and pros- 
perity, when rightfully used, bring, is of moment to us. Their 
strength, both moral and material, helps to make up the sum of national 
greatness. Their people are our people; their flag is our flag; and their 
God is our God. ) 

Nor do we believe that the act is in violation of article 6 of the Treaty 
of Amity and Commerce of 1783, between the United States and 
Norway and Sweden, as revised by article 17 of the treaty of Com- 
merce and Navigation of 1827, and which treaty reads as follows: “The 
subjects of the contracting parties in the respective states, may freely 
dispose of their goods and effects either by testament, donation or 
otherwise, in favor of such persons as they think proper; and their 
heirs in whatever place they shall reside, shall receive the succession ab 
intestato, either in person or by their attorney, without having occa- 
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sion to take out Ietters of naturalization. These inheritances, as well 
as the capitals and effects, which the subjects of the two parties, in 
changing their dwelling, shall be desirous of removing from the place 
of their abode, shall be exempted from all duty, called ‘drowt de de- 
traction’ on the part of the government of the two states respectively. 
But it is at the same time agreed, that nothing contained in this 
article shall in any manner derogate from the ordinances published in 
Sweden against emigrations, or which may hereafter be published, which 
shall remain in full force and vigor. The United States on their 
part, or any of them, shall be at liberty to make, respecting this matter, 
such laws as they think proper.” [8 Stat. at L. 64.] 

We fail, indeed, to see how this treaty is in any way applicable. As 
we have before pointed out, the deceased was not a citizen of Norway, 
but of North Dakota, and of the United States. The treaty clearly relates 
only to the rights and privileges of the subjects of the United States 
in Norway and the subjects of Norway in the United States, and those 
who take or inherit from them. So, too, it is perfectly clear that the 
subject of taxation was not attempted to be covered by the treaty, and 
much less the inheritance tax. The term “drow de detraction” has 
always had a well-defined meaning: It is a tax levied upon the removal 
from the one state or country to another of property acquired by suc- 
cession or testamentary disposition, and it does not cover taxes upon the 
succession to or transfer of property. Re Peterson, 168 Iowa, 511, 
L.R.A.1916A, 469, 151 N. W. 66; Frederickson v. Louisiana, 23 How. 
447,16 L. ed. 579; Re Stroebel, 5 App. Div. 621, 39 N. Y. Supp. 169. 

The treaty in question was first concluded in the year 1783 (8 Stat. 
at L. 60), and afterwards revised in the year 1816 (8 Stat. at L. 232) 
and again in 1827 (8 Stat. at L. 346). In the year 1783 there was 
no such thing as an inheritance tax either in the United States as a 
whole or in any of the several states. The first Federal tax was enacted 
in 1864. The first state tax, that of Pennsylvania, was not enacted until 
1826. The next in point of time was that of Virginia, which was en- 
acted in 1824, then that of Maryland, which was enacted in 1864, 
and then that of Delaware, which was enacted in 1869. The same rule 
applies in construing treaties as is applied in construing contracts, and 
that is that things not in existence will hardly be deemed to have been 
contemplated. Ie Anderson, 166 Iowa, 617, 52 L.R.A.(N.S.) 686, 
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147 N. W. 1098; Geofroy v. Riggs, 133 U. S. 258, 33 L. ed. 642, 10 
Sup. Ct. Rep. 298; Re Peterson, supra. 

It is clear, therefore, from reading the treaty that all that was con- 
templated thereby was that the citizens of Norway, residing in North 
Dakota or in any of the United States, should be allowed to freely dis- 
pose by will, gift, or otherwise of their property, and that their heirs. 
might receive such property without taking out letters of naturalization. 
The treaty does not apply to citizens of the United States as far as the 
right of disposition is concerned, nor to the beneficiaries by will or 
otherwise of the estates of citizens of the United States. Frederickson: 
v. Louisiana, 23 How. 445, 16 L. ed. 577. The “drowt de detraction” 
also, which is spoken of, merely relates to taxes upon the right of with- 
drawal from the country after the property has passed to the bene- 
ficiary. It has no relation whatever to a tax which is levied on the right 
of disposition or upon the right to receive property by will or descent, 
and which attaches and is levied before the property passes into the pos- 
session of the beneficiary. Re Peterson, supra. 

We realize that the case of Re Stixrud, 58 Wash. 339, 33 L.R.A. 
(N.S.) 632, 109 Pac. 343, Ann. Cas. 1912A, 850, holds to a doctrine 
contrary to that here announced and that announced in the case of Re 
Peterson, supra. The plain language of the treaty compels us, how- 
ever, to dissent from this opinion, and to follow the holding of the 
supreme court of Iowa in the case of Re Peterson, supra, which appears 
to us to be much more sound and reasonable. 

The case of Geofroy v. Riggs, supra, cited by counsel for respondents, 
was a controversy purely between two citizens of France, and involved 
the inheritance of land in the District of Columbia. The District 
of Columbia does not seem to have asserted any right; no question of 
taxation was involved, and at any rate, if any sovereignty was involved, 
it was the sovereignty of the nation. The treaty, too, provided that 
“the eitizens and inhabitants of the United States shall be at liberty 
to dispose, etc.,” and was not like the treaty with Norway, confined 
merely to the rights of the citizens of the respective nations. 

The case of Hauenstein v. Lynham, 100 U. S. 483, 25 L. ed. 628, 
involved the estate of a citizen of Switzerland who a resident of Vir- 
ginia, and the claimant was also a citizen of Switzerland. The pro- 
visions of the treaty, therefore, were clearly applicable to the parties, 
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and though a liberal doctrine of construction was applied as to the 
express terms of the instrument, there was no attempt to add to the 
treaty other terms which were not included in it. 

The opinion in the case of Re Stixrud, indeed, is much influenced by 
a recognition of the supposed rule of liberal construction which is pre- 
sumed to apply to the case of treaties with foreign powers. 

Though this rule may apply as between the United States and the 
citizens of the foreign nations, and as between the citizens of the United 
States and the foreign nations, we know of no such rule having been 
applied when the treaty violates to a greater or lesser extent the rights 
and prerogatives of the sovereign states, and much less to justify a 
construction which is not a construction, but an act of judicial legisla- 
tion. It has, with the sole exception of the case of Re Stixrud (and 
then only in a state court, and not in the Supreme Court of the United 
States), never been applied in a case where a sovereign state was repre- 
sented and sought to assert the prerogatives of its taxing power. We 
are firmly convinced that the so-called liberality of construction and 
what appears to us to be judicial legislation should never be tolerated 
as against such rights. 

The whole structure of the American government is builded upon 
a foundation of state home rule, and though there may be in some cases 
where the state was really not vitally interested and its taxing power 
not involved, a more or less tacit acquiescence in the doctrine, we do 
not believe that any student of history will for a moment contend that 
the treaty-making power was ever intended to have been conferred upon 
the national government to such an extent as to interfere with the legiti- 
mate functions of the sovereign states. 

It is to be remembered, indeed, that the treaty-making power is an 
extraordinary and undemocratic power. Unlike any other law, all 
that is necessary to the enactment of a treaty is the consent of the 
President and two thirds of the Senate. If, under this power, the 
right to the inheritance of land and property can be controlled at all 
(and it would seem from the case of Hauenstein v. Lynham, supra, 
that it may), the President and two thirds of the Senate can accomplish 
that which the people represented in both branches of the national 
Congress could not perform. Surely such an extraordinary power 
should not be added to by judicial legislation on the part of the courts 


MOODY v. HAGEN 491 


of the several states. A treaty should, perhaps, “be construed so as 
to carry out the apparent intention of the parties to secure equality 
and reciprocity between them.” See Geofroy v. Riggs, supra. But 
“there are restraints which arise from the nature of the government 
itself and that of the states,” and no new treaty should be made by 
the courts of the several states, and no new provisions should be judi- 
cially written into the national contracts. 

Not only is this the case, but we believe the omission of the property 
of citizens of the United States when residing in the United States from 
the scope of the treaty was purposely made. 

Home rule is certainly a cardinal principle of the American political 
system. It cannot be believed that the American Constitution would 
ever have been ratified by the several states if these states had ever 
believed that their taxing power could be taken away by the act of the 
President and two thirds of the Senate, and that the transmission of 
the property of their own citizens could be thus interfered with. The 
treaty-making power may apply to the rights of citizens of foreign 
nations in the United States and citizens of the United States in foreign 
states, but it surely does not apply, and the terms of the treaty in ques- 
tion do not make it apply, to the rights of citizens of the United States 
resident within the United States. If any such power had been in- 
tended at the time of the adoption of the Constitution, “it,” to use 
the language of Mr. Justice Cooley, but in another connection, “would 
be somewhat startling to our people and would be likely to lead there- 
after to a more careful scrutiny of the charters of government framed 
by them, lest, sometime, by an inadvertent use of words, they might 
be found to have conferred upon some agency of their own the legal 
authority to take away their liberties altogether.” See People ex rel. 
Le Roy v. Hurlbut, 24 Mich. 97, 9 Am. Rep. 108. 

The judgment of the District Court is reversed and the cause is 
remanded for further proceedings according to law. 


Birpze.1, J., being disqualified, did not participate, and Hon. A. 
G. Burr, Judge of the Ninth Judicial District, sat in his place. 


Rozrnson, J. (dissenting). In Fargo, North Dakota, there was an 
old resident named Hagen. He scorned delights and lived laborious 
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days, and when about to depart for the land of rest he transferred alf 
his property by will to a brother in Wisconsin, a sister in California, 
and to a sister in Norway, whose transfer tax of 25 per cent was. 
$8,000. It is claimed that in so far as the transfer tax discriminates. 
against the estate of the defendant it is void, for the reason of a treaty 
between the United States and Norway especially providing against 
any such discrimination by one state or country against the citizens of 
the other. And so it has been held by the supreme court of Washington 
yn an exceedingly well-reasoned case, which is directly in point, on the 
same identical treaty. (Re Stixrud, 58 Wash. 539, 33 L.R.A.(N.S.) 
632, 109 Pac. 343.) All treaties made pursuant to the Constitution 
of the United States become the supreme law of the land and the 
judges of every state are bound thereby. While it seems clear that 
the claim made under the treaty is conclusive, it seems equally clear 
that our Constitution affords an ample remedy against such an unjust 
transfer tax. 

In this case the majority decision is based on the laws of feudalism, 
and not on the Constitution of our state. The reasoning is based on 
the rules of law which resulted from the Norman Conquest, but the 
state does not stand in the place of William the Conqueror. It is no 
lord paramount. It has no kingly prerogatives. It does not exist by 
divine right. It is merely a corporate entity which we, the people, have 
devised for the purpose of protecting our natural rights, and it has no 
right to rob any person. 

The Inheritance Tax Law shows on its face that it is a thief and 
a robber. It imposes a tax of from 1 to 25 per cent on inheritances, 
gifts, grants, and transfers made in contemplation of death. The act 
is void unless its purpose is to impose a tax. Its title is: “An Act 
to Provide for Taxation and Fixing the Rate of Taxation.” And by § 
61 of the Constitution the subject of every act must be expressed in 
its title. 

By § 176 of the original Constitution all property must be taxed by 
uniform rule according to its value in money, and -by this section as 
amended, taxes must be uniform upon the same class of property. 
While property may be classified for taxation, the classing must depend 
upon the character of the property, and not on the character of its 
owner, the color of his hair, or his relationship to any person. Unless 
the act pertains to taxation, it is in conflict with § 61 of the Consti- 
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tution, and if it does relate to taxation, it conflicts with § 176 of the 
Constitution as amended, because the various taxes which it imposes 
depend on the relationship of parties to one another, and not on any 
classification of property. If such an unjust system of taxation and’ 
confiscation has been sustained in any state under a similar Constitu- 
tion, it is because the judges did not know any better, and because they 
give to modern Constitutions and the natural rights of man less con- 
sideration than they do to the laws of feudalism. 

According to our Bill of Rights, Section 1: “All men are by nature 
equally free and independent and have certain inalienable rights, among 
which are those of enjoying and defending life and liberty; acquiring, 
possessing and protecting property and reputation; and pursuing and 
obtaining safety and happiness. Section 2. Government 1s instituted 
for the protection, security and benefit of the people.” 

This means that every man has a right to acquire property by gift, 
sale, or purchase, and the right to acquire and protect property is no 
greater than the right to dispose of it by sale or gift. According to the 
fundamental principles of this state, when by any just means a person 
acquires title to property, it belongs to him and his heirs, and when 
& man can no longer use his property, it is his right and duty to devise 
and transfer it to his heirs, and the state has no right to rob either 
the living or the dead. 


CY 


SAWYER STATE BANK, a Corporation, v. M. R. SUTHERLAND 
and E. A. Price. 


(162 N. W. 696.) 


Negotiable instruments — promissory notes — indorsement — consideration 
— account — purchaser of — debtor — note given by —to cover account — 
to original holder of account— note the property of purchaser of 
account — real owner —indorsement of—by original owner of account 
— mere naked title transferred —is without consideration — no Hability 
against indorser. 

1. Where one, the owner of an open account, sells and disposes of the same 


Note.—On liability of maker, acceptor, or indorser of commercial paper where 
blanks therein are filled contrary to instructions, see note in 5 B. R. C. 702. 
On admissibility of parol evidence, as between indorser and indorsee, that unre- 
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to another, and the person to whom such account is sold procures the execu- 
tion of a promissory note by the person who owes the account, in the name 
of the person to whom such account was originally owing, instead of procuring 
the execution of such note in the name of the real owner after the purchase 
of such account, the person who purchased such account is the actual owner 
of such note, though the note is payable to the person from whom he purchased 
such account, and the indorsement of such promissory note by the original 
owner of such account, in whose name such promissory note is taken, merely 
transfers the naked legal title of such note to the real owner, and such indorse- 
ment is without consideration and creates no liability against the indorser. 


Negotiable instruments — promissory note — indorsement — presentation — 
notice — indorsement of itself creates no liability. 
2. The indorsement of a promissory note creates no obligation of itself, 
and the indorser is not liable until presentment to the maker and notice to 
the indorser of such presentment. 


Negotiable instruments — promissory note—indorsement in blank —mate- 
rial alteration— without consent of indorser—‘‘protest waived’’ — 
words added — liability increased — operation of—indorser discharged. 

3. Where a promissory note is indorsed in blank, and without the consent 
of the indorser other and additional words are written above his blank indorse- 
ment, such as the words “protest waived,” which operate to increase the 
liability of the indorser or impose new obligations on him, such alterations 
operate to discharge the indorser from liability, such changes in the contract 
of indorsement being a material alteration. 


Opinion filed April 16, 1917. 


Appeal from the District Court of Ward County, C. M. Cooley, 
Special Judge. 

Affirmed. 

Palda, Aaker, & Greene and I. M. Oseth, for appellant. 

Indorsers on a note are released by reason of an unauthorized exten- 
sion of time, “by any agreement binding upon the holder to extend the 
time of payment, or to postpone the holder’s right to enforce the instru- 
ment.” No such agreement was here made. Comp. Laws 1913, § 7005. 

F. B. Lambert and Geo. A. McGee, for respondents. 

An indorsement upon a promissory note is open to the defense that 


stricted indorsement was made only to transfer title to the owner, see note in 28 
L.R.A.(N.S.) 530, in which it appears that such evidence is admissible to show 
want or failure of consideration. 
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the party indorsing had an agreement that by indorsing no liability 
would be created; that the indorsee assumed all liability thereon, and 
that such indorsement was made wholly for the purpose of transferring 
naked title, and that no consideration passed therefor, and these matters 
may be shown by parol. Dickinson v. Burke, 8 N. D. 118, 77 N. W. 
279; 1 Dan. Neg. Inst. 5th ed. J 720a. 

“An indorsement of a promissory note creates no liability of itself, 
and the indorser is not liable on the indorsement until presentment to 
the maker and notice to the indorser of such presentment.” Yegen 
v. Northern P. R. Co. 19 N. D. 70, 121 N. W. 207; Baumeister v. 
Kuntz, 53 Fla. 340, 42 So. 886; 7 Century Dig. Bills & Notes, §" 
997-1006 ; Galbraith v. Shepard, 43 Wash. 698, 86 Pac. 1113; Worley 
v. Johnson, 60 Fla. 294, 33 L.R.A.(N.S.) 639, 53 So. 543. 

“It is necessary to the validity of an extension of time of payment, 
that it be upon a sufficient consideration, and to a definite time;” and 
a creditor, by extending time of payment to his debtor, without the 
knowledge or consent of a surety, thereby releases such surety. Mc- 
Cormick Harvesting Mach. Co. v. Rae, 9 N. D. 482, 84 N. W. 346; 
7 Cyc. 882, 883, and cases cited. 


Gracr, J. This is an appeal to this court from the district court of 
Ward county, and from an order denying motion for judgment non 
obstante or for a new trial. 

The complaint, for causes of action against M. R. Sutherland and E. 
A. Price, alleges that on the 24th day of November, 1909, defendant 
Sutherland executed and delivered a promissory note in the sum of 
$27 in favor of the defendant E. A. Price; said note bearing interest 
at 12 per cent per annum, and due October 15th, 1910. That prior 
to said date E. A. Price indorsed said note with waiver of protest, and 
sold and delivered said note for a valuable consideration to the plaintiff. 
That plaintiff is now and has been ever since said indorsement owner 
and holder and in possession of said note. The defendant M. R. Suth- 
erland did not answer, and the answer of E. A. Price is substantially 
as follows: He admits that the defendant M. R. Sutherland executed 
a certain promissory note in writing as alleged in the complaint, save 
and except as to the words “protest waived, E. A. Price,” and as to 
this portion of the allegation he enters a specific denial. 
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The answering defendant further alleges that at the time of the 
date and execution of said note, and prior thereto, the plaintiff repre- 
sented and stated to this defendant Price, through its officers, that the 
said plaintiff bank was at that time negotiating a real estate loan for 
the said defendant Sutherland; that it would not therefore be necessary 
to secure said note in any way, but that the plaintiff would take from 
this defendant the plain and unsecured note of the defendant Suther- 
land on its (plaintiff’s) own responsibility and collect said note out 
of moneys secured for the said Sutherland out of said loan then being 
negotiated; that relying on said statement and representation of the 
plaintiff, and for the purpose of transferring the written title to said 
note only, and not otherwise, the defendant Price signed said note 


' on the back thereof, but this defendant specifically denies that said note 


had written on its back, over his signature, the words “protest waived” 
at the time said signature was made, and this defendant alleges that 
said words were never placed there with his knowledge or consent. 

For a second defense, defendant Price alleges, first, a general denial, 
makes the same admission as to the execution of the note by Sutherland, 
and sets forth the same exception as to the words “protest waived” 
as in the first cause of action. Then he further alleges that since 
the execution and delivery of said note and the indorsement thereof, 
and prior to the commencement of this action, the said note has been 
altered and changed without the knowledge or consent of this defendant 
and in fraud of his rights by the insertion and writing upon the back 
of said note, above the signature of this defendant, the words “protest 
waived ;” that by reason of said change, which is material and fraudu- 
lent upon the rights of this defendant, said note has become absolutely 
null and void. 

For a third defense, the defendant Price renews his general denial, 
makes the same admission as to the execution of the note by Sutherland 
and the same exception as to the words “protest waived” as heretofore 
referred to, and then further alleges that after the maturity of said 
note, on the 15th day of December, 1910, at Sawyer, North Dakota, 
the plaintiff, for a valuable consideration, extended the time of payment 
of the said note, thereby postponing both the right of the plaintiff and 
of this defendant Price to enforce payment thereof; that the plaintiff 
then and there took from the defendant M. R. Sutherland a renewal 
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note of the said note sued upon, which said note was signed by the 
said defendant Sutherland and dated December 15th, 1910, due Octo- 
ber 15th, 1911, for the sum of five hundred and ninety-four dollars 
($594), and by plaintiff’s instruction and at the plaintiff’s request 
was made payable to the order of this defendant Price, all this without 
the assent or consent of the defendant Price, and that no right of 
recourse against this defendant was reserved, either expressly or other- 
wise; that said extension was made by the plaintiff of its own volition, . 
for its own benefit, and in the exercise of its ownership of the said 
“note sued upon; that at the time of the execution of the last-mentioned 
note the plaintiff took chattel security from defendant M. R. Suther- 
land, securing said note upon certain crops. 

The facts in this case are substantially as follows: to wit, this is 
an action upon a promissory note. It is brought jointly against the 
maker, M. R. Sutherland, and the indorser, E. A. Price. The note 
is dated November 24th, 1909, and the due date is October 15th, 1910. 
Over the signature of the indorser, E. A. Price, on the back of the 
note, appear the words “protest waived.” The note was not paid at 
maturity, and the holder, the plaintiff bank, on December 15th, 1910, 
made out another note for the full amount due with interest, in pro- 
posed renewal of the old note, made payable to E. A. Price, signed by 
M. R. Sutherland, and sent it to the defendant Price for approval and 
indorsement in the same manner as the original note. On June 21st, 
1912, approximately a year and a half afterwards, this note was 
returned to the bank by Price, without his indorsement, and with a 
letter from Price stating that he did not consider himself bound upon 
the original note, and that he would not consent to an extension of the 
old note. | 

The bank demanded payment from Price, and Price refused pay- 
ment. The bank brought a suit against Sutherland and Price. The 
defendant Sutherland did not answer, and defaulted in the action. 
Price answered, denying liability on the note, setting up the defenscs 
that the note had been altered since his indorsement thereof by the 
addition of the words “protest waived.” That he had been induced 
to indorse the note on false representations on the part of the bank 
and with the understanding that he was not a guarantor of payment, 

36 N. D.—32. 
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apd that the time for payment had been extended to the maker by 
the bank without the consent of Price, the indorser. 

The defense further sets forth that the plaintiff in the first instance 
took the note of Sutherland on its own responsibility to collect said 
note out of moneys secured for the said Sutherland out of a certain 
loan then being negotiated. The jury returned a verdict for the defend- 
ant for a dismissal of the action as against Price, after which the plain- 
tiff moved for a new trial, which was refused. The dealings of the 
plaintiff bank with Price were had through its cashier, H. O. Dalen. 
Dalen left the employ of the plaintiff bank about the 1st of March, 
1912. The claim of Price is that his indorsement of the note sued 
upon was made for the sole and only purpose of transferring title. 

Plaintiff specifies the following errors of law, in which it relies in 
its appeal to this court in this action: The first error alleged is as 
follows: “The court erred in instructing the jury as follows: ‘You are 
instructed that you should find for the plaintiff in this case unless you 
should find that the defendant has established by a preponderance of 
the evidence either (1) that the contract of indorsement made by the 
defendant Price when he indorsed the note to the plaintiff was changed 
without his knowledge, authority, or consent by the writing of the 
words ‘protest waived’ above his signature.” 

This was a correct instruction, and not error. It is an issue raised 
in the case whether or not when Price indorsed the note to the plaintiff, 
it was changed without his knowledge, authority, or consent by the 
writing of the words “protest waived” above his signature. 


Price was asked and answered the following questions: 

Q. You may examine exhibit 1 and state whether that exhibit is in 
the same condition now that it was at the time you put your name on 
the back of it. Examine both sides of it. 

A. No, sir. 

Q. What is the difference in exhibit 1 now and at the time you 
placed your name on the back of it? 

A. That writing above my name, 

Q. Protest waived ? 

A. Yes, sir. 
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Q. That wasn’t on the exhibit at the time you placed your name on 
it ? 

A. No, sir. 

Q. And you placed the indorsement on the back in the bank building ? 

A. Yes, sir. 

Q. At that time the words “protest waived” were not there? 

A. They were not. 

Q. You never at any time received notice of that note being pro- 
tested ? 

A. No, sir. 

Q. You never received a notice of dishonor ? 

A. No, sir. 

Q. Did you, Mr. Price, at any time authorize anyone to put the 
words “protest waived” on that note? 

A. No, sir. 

Q. When did you first find out that the words “protest waived” were 
inserted on that note? 

A. When this action was started. 


Mr. Dalen, the cashier, was under examination, and he was asked 
the following questions: | 

Q. Was that “protest waived” put on there before or after Mr. Price 
signed it? 

A. I could not say. 


So that this question was a question for the jury, which was properly 
submitted to them. They had a perfect right which they did to weigh 
the testimony concerning the facts, and pass judgment on such facts. 
Further, an indorsement of a promissory note creates no obligation of 
itself, and the indorser is not liable until presentment to the maker and 
notice to the indorser of such presentment. See A. B. Farquhar Co. 
v. Higham, 16 N. D. 106, 112 N. W. 557. 

As to plaintiff’s second assignment of error, which is an instruction 
by the court to the jury as follows: “If you find from the evidence 
that the account of Price against Sutherland for the drilling of a well 
was turned over to the bank in part payment for a piece of land, and 
that the note was taken by the officers of the bank in Mr. Price’s name, 
without any previous agreement on the part of Mr. Price to indorse 
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the note, and that no new consideration was given to Mr. Price for 
the indorsement of the note, then such indorsement was made without 
‘consideration and cannot be enforced against Price, and under these 
circumstances your verdict should be for the defendant.” 

It will appear that this was a correct instruction of law, and that 
there was no error in giving such instruction. There was an allegation 
in the answer that the plaintiff took over said note on its own responsi- 
bility and was to collect the same out of certain moneys to be received 
through a loan made by Sutherland, and it is claimed by the defendant 
Price that he turned the Sutherland account over to the bank while 
yet it was in the form of an account and before such account was made 
into a note. 


Price was examined as follows concerning this: 

Q. Did you during the fall of 1909 turn over any accounts to the 
Sawyer State Bank ? 

A. Yes, a good many of them. 

Q. Including Mr. M. R. Sutherland’s account ? 

A. Yes. 

Q. In the accounts which you testified was this Sutherland account 
included ¢ 

A. Yes, sir. 


And Price, further testifying, says that “the bank had a quarter 
section of land they wanted to sell me and I had some money, and 
the bank said, if I would pay half they would take the balance in notes 
and account, so I traded accounts and $1,500 in cash to the bank for 
this quarter section of land.” 


And the question was asked: 

Q. Was the Sutherland account included in those accounts trans- 
ferred to the bank ? 

A. Yes, sir. 

Q. It was in a note at that time? 

A. No, sir. 

Q. Did you ever take anything on the Sutherland account yourself ? 

A. I did not. 
Q. Did you receive any consideration for the indorsement on the 
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Q. Did you give the bank any assignment of these accounts ? 
A. Yes, sir. 

Q. In writing? 

A. I think so. 


Mr. Dalen, the cashier of the bank, also testifies to the taking of 
this account by the bank, as follows: 

Q. As cashier of the Sawyer State Bank, did you have any nego- 
tiations with Mr. Price in regard to the same? 

A. I transacted practically all his settlements and his business. 

Q. I call your attention to the indorsement on said note signed E. 
A. Price, and ask you if you saw that indorsement by Mr. Price? 

A. I did not. 

Q. Did you purchase it from E. A. Price, one of the defendants in 
this case ? 

A. Yes, I think it was in an account at that time. 

Q. Don’t remember the indorsements on the note? 

A. I do not recall it. Mr. Price was one of the heaviest customers 
in the bank. I had more than this transaction with Mr. Price. 


So that it appears from the testimony of both Price and Dalen, the 
cashier, that the bank actually purchased and became absolute owner 
of the account, and if such is the fact, the execution of the note by 
Sutherland to Price and the indorsement thereof by Price was real!y 
a matter of accommodation for the bank and for the purpose only of 
passing the title of the note to it, and without any consideration to 
Price. It would appear, therefore, that the instruction given was a 
correct one and there was no error in giving it, and the finding of the 
jury thereon is conclusive. 

Discussing the third assignment of error, which is an objection to 
the introduction of evidence relative to a certain transaction involving 
the sale of land by the plaintiff bank to the defendant Price, we exam- — 
ined the same and find there was no error in receiving such evidence. 
The main question 1s: “Did the bank purchase the account which. 
Sutherland owed Price?”? In what manner the bank gave Price credit: 
for it, whether in a land deal or some other deal or transaction is 
immaterial. Price testifies as to the land deal that he turned over 
various accounts, including the Sutherland account, to the bank, and 
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$1,500 in cash in payment for a piece of land, which testimony seems 
to be undisputed, and is taken as true. We repeat, the main question 
is: “Did the bank purchase the account?” The evidence conclusively 
shows that it did, and the subsequent execution of the note and the 
indorsement thereof in the manner Price testifies to was for the accom- 
modation of the bank for the purpose of passing the naked title of the 
note to the bank and without any consideration to Price for his indorse- 
ment. The disposition of this assignment of error in this manner 
also disposes of the assignment of error number 4. Considering assign- 
ment of error number 5, and considering all the testimony to the case, 
the verdict of the jury is abundantly sustained by the evidence. Con- 
sidering assignment of error number 6, the court did not err in denying 
the plaintiff’s motion for judgment notwithstanding the verdict or for a 
new trial. 

Among the questions of fact submitted by the trial court to the jury 
were: 

First. Whether or not there was a material alteration in said note 
by the writing of the words “protest waived” above the signature on 
the back of said note. 

Second. That the indorsement by Price to plaintiff was without any 
consideration moving to the defendant Price, and that said indorsement 
was made simply for the purpose of transferring title to said note to 
the plaintiff. 

Third.’ Whether or not the account owing from Sutherland to 
Price for the drilling of the well was turned over and purchased by 
the bank and received in part payment for a piece of land without 
any previous agreement on the part of price to indorse the note, and 
that no new consideration was given to Price for the indorsement of 
the note. The question whether or not there was any extension of the 
note was not submitted to the jury. And the jury considered all these 
issues of fact submitted to them and returned a verdict in favor of the 
defendant. Their findings upon all of these matters and facts are 
conclusive. The verdict of the jury is abundantly sustained by the 
evidence, and their verdict is not contrary to the evidence and the law, 
but is in accordance therewith. 


The judgment of the District Court is in all things affirmed with 
costs of both courts, 
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ELLA CLARK v. NORTHERN PACIFIC RAILWAY COMPANY, 
a Corporation. 


(L.R.A—, —, 162 N. W. 406.) 


Railway trains — passenger—accident—injuries sustained — settlement 
made—release given —inducements to make— false representations — 
material facts — rescission of — knowledge of falsity — absence of — not 
material — intent not material. 

1. Where a person who receives injuries while a passenger upon a railway 
train is induced to make settlement of, and release, his cause of action 
against the railway company by reason of false representations of material 
facts made by the claim agent, during the negotiations of settlement, and 
prior to the execution of the release, such settlement and release may be 
rescinded and avoided, even though such false representations were made 
without knowledge of their falsity and without wrongful or fraudulent intent 
on the part of the claim agent. 


Passenger — injury — damages—release given —settlement made — action 
at law—may be maintained — cancelation of release — decree for — not 
necessary. 

2. A release given by such passenger may be avoided in an action at law, 
and an action for damages maintained, without first obtaining a decree can- 
celing the release. 


Opinion filed April 18, 1917. 


Appeal from the District Court of Stark County; Crawford, J. 

Affirmed. 

Watson & Young and E. T. Conmy, for appellant. 

. “Where the signature of a firm name to an instrument shows that it 
‘was intended to be the act of all the parties, effect must be given to it 
accordingly, although only one of them is named in the body of the in- 
strument.” Also, 

“When, in an action at law upon his bond, the defendant sets up 
that it was procured from him by fraud, no evidence in support of the 
plea is admissible except that which relates to the execution of the in- 
strument.” George'v. Tate, 102 U. S. 564, 26 L. ed. 232. 

“Proof of fraudulent representations by the parties, beyond the re- 
citals in the bond, to induce its execution by plaintiff in error was prop- 
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erly rejected.” Hartshorn v. Day, 19 How. 211, 15 L. ed. 605; Oster- 
hout v. Shoemaker, 3 Hill, 513; Belden v. Davies, 2 Hall, 433; Fran- 
chot v. Leach, 5 Cow. 506. 

“The plaintiff's remedy is by a direct proceeding to avoid the instru- 
ment.” Irving v. Humphrey, 1 Hopk. Ch. 284. 

Fraud in the execution of the instrument may be shown in an 
action at law. But where the fraud claimed relates to fraudulent 
misrepresentations as to collateral matters, or as to the nature and value 
of the consideration, resort must be had to a court of equity for relief. 
Papke v. G. H. Hammond Co. 192 Ill. 631, 61 N. E. 910; Chicago City 
R. Co. v. Uhter, 212 Ill. 174, 72 N. E. 196. 

False and fraudulent representations as an inducement to sign a re- 
lease of claim for damages for injuries constitute an equitable, and not 
a legal, defense. Shampeau v. Connecticut River Lumber Co. 42 Fed. 
760; George v. Tate, 102 U. S. 564, 570, 26 L. ed. 232, 233; Kosztel- 
nik v. Bethlehem Iron Co. 91 Fed. 606; Wagner v. National L. Ins. 
. Co. 33 C. C. A. 121, 61 U. S. App. 691, 90 Fed. 395; Union P. R. 
Co. v. Whitney, 117 C. C. A. 392, 198 Fed. 788; Och v. Missouri, K. 
& T. R. Co. 130 Mo. 27, 36 L.R.A. 442, 31 S. W. 966; Pacific Mut. 
L. Ins. Co. v. Webb, 84 C. C. A. 603, 157 Fed. 155, 13 Ann. Cas. 
752; Hartshorn v. Day, 19 How. 211, 15 L. ed. 605; Union P. R. Co. 
v. Harris, 158 U. S. 326, 39 L. ed. 1003, 15 Sup. Ct. Rep. 843, 10 
Am. Neg. Cas. 585; Texas & P. R. Co. v. Daschiell, 198 U. S. 521, 49 
L. ed. 1150, 25 Sup. Ct. Rep. 737, 18 Am. Neg. Rep. 679. 

Distinction in the form only of action is abolished. Law and equity 
still remain two distinct systems. Sykes v. First Nat. Bank, 2 S. D. 
242, 49 N. W. 1058. 

In such case it is necessary to determine from the pleadings the 
relief sought, the mode and scope of the exercise of such jurisdiction 
and power, the judgment or decree to be entered, and the office and 
effect thereof. McCormack v. Phillips, 4 Dak. 522, 34 N. W. 39; 
Comp. Laws 1913, § 7608; Barry v. Traux, 138 N. D. 131, 65 L.R.A. 
762, 112 Am. St. Rep. 662, 99 N. W. 769, 3 Ann. Cas. 191; Smith 
v. Kunert, 17 N. D. 121, 115 N. W. 76; Cotton v. Butterfield, 14 N. 
D. 465, 105 N. W. 236; Laffy v. Gordon, 15 N. D. 282, 107 N. W. 
969. 

The question of whether or not a written instrument shall be set aside 
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is a matter of purely equitable jurisdiction. Jasper v. Hazen, 4 N. D. 
3, 23 L.R.A. 58, 58 N. W. 454; Prondzinski v. Garbutt, 8 N. D. 191, 
77 N. W. 1012; Brummond v. Krause, 8 N. D. 573, 80 N. W. 686; 
Patnode v. Deschenes, 15 N. D. 100, 106 N. W. 573; Anderson v. 
Anderson, 17 N. D. 275, 115 N. W. 836; Ingwaldson v. Skrivseth, 7 
N. D. 388, 75 N. W. 772. 

“Where the issue raised by the reply was of an equitable nature and 
controlled: by equitable rules, the case at law must fall, and the motion 
for judgment for defendant should have been granted.”’ People v. 
Bailey-Marsh Co. 29 N. D. 355, 151 N. W. 18, 8 N. C. C. A. 516; 
Albrecht v. Milwaukee & 8S. R. Co. 87 Wis. 105, 41 Am. St. Rep. 30, 
58 N. W. 74; Chicago City R. Co. v. Uhter, 212 Ill. 174, 72 N. E. 
196; Hartley v. Chicago & A. R. Co. 214 Ill. 78, 73 N. E. 398. 

There is no proof of fraud here sufficient to set aside the release in 
question. It is elementary that the plaintiff, in order to establish fraud 
and make a case, must prove the elements which go to make up and con- 
stitute fraud. There is no proof of any intent to deceive. Rev. Codes 
1905, § 5293, Comp. Laws 1913, § 5849; Wagner v. National L. Ins. 
Co. 33 C. C. A. 121, 61 U. S. App. 691, 90 Fed. 395; Page v. Bent, 
2 Met. 371; Stubbs v. Johnson, 127 Mags, 219; Kelly v. Pioneer Press 
Co. 94 Minn. 448, 103 N. W. 330; Nelson v. Minneapolis Street R. Co. 
61 Minn. 167, 63 N. W. 486. 

Defendant acted in perfect good faith, and plaintiff executed the 
release in good faith, and with a full knowledge of all the facts known 
at the time. Chicago & N. W. R. Co. v. Wilcox, 54 C. C. A. 147, 116 
Fed. 913; Atchison, T. & S. F. R. Co. v. Bennett, 63 Kan. 781, 66 Pac. 
1018. 

Settlement of a claim for injury to person and loss of property will 
not be rescinded on the ground that it was intended only to cover the 
loss of property, where there was no fraud, simply because the party 
seeking to set it aside failed to inform herself of what was contained 
in the agreement. Barker v. Northern P. R. Co. 65 Fed. 460; Owens 
v. Norwood White Coal Co. 157 Iowa, 389, 188 N. W. 483; Seeley 
v. Citizens Traction Co. 179 Pa. 334, 36 Atl. 229, 1 Am. Neg. Rep. 
179; Jossey v. Georgia Southern & F. R. Co. 109 Ga. 439, 34 S. E. 
664; Houston & T. C. R. Co. v. McCarty, 94 Tex. 298, 53 L.R.A. 507, 
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86 Am. St. Rep. 854, 60 S. W. 429, 9 Am. Neg. Rep. 383; Kane v. 
Chester Traction Co. 186 Pa. 145, 65 Am. St. Rep. 846, 40 Atl. 320. 

“The effect of a release of a claim for personal injuries cannot be 
overcome in the absence of fraud in the execution thereof, where it 
appears that the plaintiff, having ability to read, did not read the 
same.” Hartley v. Chicago & A. R. Co. 116 Ill. App. 277, 214 IIL. 
78, 73 N. E. 398; Atchison, T. & S. F. R. Co. v. Higgins, 9 Kan. App. 
672, 59 Pac. 175; Chicago, R. I. & T. R. Co. v. Williams, 37 Tex. 
Civ. App. 198, 83 S. W. 248; Rutherford v. Rutherford, 55 W. Va. 
56, 47 S. E. 240; Spitze v. Baltimore & O. R. Co. 75 Md. 162, 32 
Am. St. Rep. 378, 23 Atl. 307; McFarland v. Missouri P. R. Co. 125 
Mo. 253, 28 S. W. 590. 

“Where there is no evidence of want of sufficient mutual capacity 
to execute a release, that question should not be left to the jury.”” Och 
v. Missouri, K. & T. R. Co. 180 Mo. 27, 36 L.R.A. 442, 31 S. W. 962. 

“It is absolutely necessary that one plead in avoidance of a defense 
of release.” Emerson v. Knower, 8 Pick. 63; Cordner v. Roberts, 58 
Mo. App. 440. 

“A written release cannot be overthrown by slight evidence of 
fraud; it must be clear, precise, and convincing.” Hicks v. Harbi- 
son-Walker Co. 212 Pa. 4387, 61 Atl. 958; Fuller v. Madison Mut. 
Ins. Co. 36 Wis. 603; Sanger v. Dun, 47 Wis. 615, 32 Am. Rep. 789, 
3 N. W. 388; Upton v. Tribilcock, 91 U. S. 50, 23 L. ed. 205; Al- 
brecht v. Milwaukee & S. R. Co. 87 Wis. 105, 41 Am. St. Rep. 30, 
58 N. W. 74; Parlin v. Small, 68 Me. 290; Brown v. Blunt, 72 Me. 
415; Martin v. Berens, 67 Pa. 459; Cannon v. Jackson, 40 Ark. 417. 

“In an action at law a written release introduced by defendant can- 
not be impeached for fraud not affecting the execution of it, but going 
only to the consideration.” McCall v. Bushnell, 41 Minn. 37, 42 N. 
W. 546; Hartley v. Chicago & A. R. Co. 214 Ill. 78, 73 N. E. 398; 
Seeley v. Citizens Traction Co. 179 Pa. 334, 36 Atl. 229, 1 Am. Neg. 
Rep. 179. 

“It conclusively appears that he carelessly signed the release without 
reading it himself or having it read to him, and that no mistake of the 
contents was made.” Ingwaldson v. Skrivseth, 7 N. D. 395, 75 N. W. 
772; Nelson v. Minneapolis Street R. Co. 61 Minn. 167, 63 N. W. 486; 
McCall v. Bushnell, supra; Kelly v. Pioneer Press Co. 94 Minn. 448, 
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103 N. W. 330; Kilmartin v. Chicago B. & Q. R. Co. 137 Towa, 64, 
114 N. W. 522; Nason v. Chicago, R. I. & P. R. Co. 140 Iowa, 533, 
118 N. W. 751. 

Casey & Burgeson, for respondent. 

The release of claim for damages and settlement signed by plaintiff 
can be set aside in this, an action at law, for the fraud and misrepresen- 
tations attendant upon its procurement. 34 Cyc. 1105, 1106; Comp. 
Laws 19138, § 5842. 

Any act fitted and intended to deceive is sufficient ground for set- 
ting aside release of claim for damages for injuries sustained. Comp. 
Laws 1913, §§ 5844, 5849, 5851; Bank of Spearfish v. Graham, 16 
S. D. 49, 91 N. W. 340; Reddington v. Blue, 168 Iowa, 34, 149 N. W. 
933; Rauen v. Prudential Ins. Co. 129 Iowa, 725, 106 N. W. 198; 
O’Brien v. Chicago, M. & St. P. R. Co. 89 Iowa, 644, 57 N. W. 425. 

“‘A release of all claims, which is pleaded as a bar to an action at 
law, may, in that action, be shown to have been obtained by fraud, mis- 
representation, or undue influence, if all the parties to the release are 
parties to the action; and the finding of the jury upon the question of 
fraud has the same force as their verdict upon any other issue in the 
action.” Bussian v. Milwaukee, L. S. & W. R. Co. 56 Wis. 325, 14 
N. W. 452; Missouri P. R. Co. v. Goodholm, 61 Kan. 758, 60 Pac. 
1066; Pople v. Bailey-Marsh Co. 29 N. D. 355, 151 N. W. 18, 8 N. C. 
C. A. 516. 

However broad may be the terms of a contract, it extends only to 
those things concerning which it appears that the parties intended to 
contract, and such a contract may be fully explained. Comp. Laws 
1913, §§ 5907, 5908. 

“Whether a passenger’s release of claims for personal injury was 
executed with knowledge of its contents, and whether it was procured 
by fraud, are questions for the jury.” Comp. Laws 1913, § 5834; 
Brown v. Ann Arbor R. Co. 183 Mich. 574, 149 N. W. 1031. 

There is ample proof of fraud and misrepresentation to support the 
verdict in this case. That one who has made a written surrender of 
a valuable writing, or release of a subsisting cause of action, may 
repudiate the same upon sufficient showing of fraud or mistake, even 
where the demand thus released is disputed and unliquidated, is too 
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well established to admit of controversy. Rauen v. Prudential Ins. Co. 
129 Towa, 725, 106 N. W. 198, and cases cited. 

‘“‘A specific intent to defraud need not in all cases be established in 
order to avoid a release, where the person executing it has in fact been 
misled as to its meaning and effect.” Pople v. Bailey-Marsh Co. supra; 
Lusted v. Chicago & N. W. R. Co. 71 Wis. 391, 36 N. W. 857; Bliss 
v. New York C. & H. R. R. Co. 160 Mass. 447, 39 Am. St. Rep. 504, 
36 N. E. 65. 

“Release of claim for personal injuries held avoided as for mistake 
of fact by physician’s representations that injuries were not permanent, 
even though not made fraudulently.” St. Louis, I. M. & S. R. Co. 
v. Morgan, 115 Ark. 529, 171 S. W. 1187; Pierce v. Seattle Electric 
Co. 78 Wash. 167, 138 Pac. 666; Platt v. American Cement Plaster 
169 Iowa, 330, 151 N. W. 403; Bussian v. Milwaukee, L. S. & W. R. 
Co. 56 Wis. 325, 14 N. W. 452; Peterson v. Chicago, M. & St. P. R. Co. 
38 Minn. 511, 39 N. W. 485; Haigh v. White Way Laundry Co. 164 
Towa, 143, 50 L.R.A.(N.S.) 1091, 145 N. W. 473. 

“Consent is not mutual unless the parties all agree upon the same thing 
in the same sense.” Comp. Laws 1913, § 5857; Silander v. Gronna, 
15 N. D. 552, 125 Am. St. Rep. 616, 108 N. W. 544; Kaster v. 
Mason, 13 N. D. 107, 99 N. W. 1083. 


Perr Curiam. 

A rehearing was ordered in this case. The former opinion, which 
has not been reported, was prepared by Mr. Justice Burke. The re- 
argument was had after he had ceased to be a member of the court. 
The controlling legal questions involved are stated in the syllabus, and 
after a careful consideration thereof by the present members of the 
court, we reaffirm the legal conclusions stated in the syllabus, and re- 
adopt the former opinion, which is as follows: 

“On the 28th of September, 1913, plaintiff was a passenger upon 
one of defendant’s regular passenger trains from Dickinson to Glad- 
stone. This train stopped about a mile and a half from Gladstone; 
a heavy freight train running in the same direction struck it from the 
rear, and plaintiff was injured. She was taken to Gladstone, which 
by the way was her destination, and placed in the house where her 
stepmother and stepsister resided. A few hours later the company’s 
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physician, Dr. Wyrens, examined her body and told her that her in- 
juries were very slight, and that she would be well and at work with- 
in two or three days. The following day a claim agent called while she 
was still in bed, and effected a settlement for $100. Plaintiff claims 
that said claim agent told her that he had seen Dr. Wyrens and had been 
told that her injuries were slight and that she would be at work within 
three or four days, or a week at the most. She further testified that 
the claim agent told her repeatedly that she was not badly injured, 
and that if she took her case to a lawyer, most of the money that she 
recovered would go to him, citing instances occurring in Dickinson. 
Finally she signed a release and received a check for $100. Plaintiff 
testifies that she afterwards discovered that her back had been seri- 
ously injured, as well as her knee, and she thereupon repudiated the 
settlement, returned the check, and brought this action. Defendant re- 
lied wholly upon the release. At the close of the testimony it moved 
that the court direct a verdict in its favor upon the ground that the 
evidence was insufficient to support any verdict and insufficient to go 
to the jury on the question of fraud in procuring the execution of the 
release. At the conclusion of his brief filed in this case defendant 
says: “Summing up, it is the contention of the defendant :” 

“First. That all the testimony offered here only tends to show some 
fraud as to collateral matters inducing the plaintiff to sign a release, 
and is a matter purely cognizable by a court of equity. 

“Secondly. There is absolutely no testimony shown here sufficient 
to send the case to the jury and let them pass upon the question of 
fraud.” , 

(1) Taking up the first proposition that the question of the suffi- 
ciency of the release was one cognizable in a court of equity, we find 
the authorities against his contention. The question is a question of 
fact for the jury. At 34 Cyc. 1105, 1106, the rule is stated: “All 
questions of fraud, collusion, and misrepresentation in the obtaining 
or execution of a release are for the jury as is also the question whether 
a release of plaintiff’s claim was obtained by defendant in good faith 
with a full understanding on plaintiff’s part of his legal rights.” 

Bank of Spearfish v. Graham, 16 S. D. 49, 91 N. W. 340; Moore v. 
Copp, 119 Cal. 429, 51 Pac. 630; Reddington v. Blue, 168 Iowa, 34, 
149 N. W. 933, where the following language is found: “This in- 
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struction is challenged on many grounds. One is that the release can- 
not be avoided in an action at law, and that plaintiff’s only remedy was 
to go into a court of equity to have the same reformed or rescinded. 
There is nothing in this point. Under our liberal rules of procedure it 
was proper for plaintiff to avoid the release by proof of fraud or mis- 
take.” (Cases cited.) | 

Rauen v. Prudential Ins. Co. 129 Iowa, 725, 106 N. W. 198; Bus- 
sian v. Milwaukee, L. S. & W. R. Co. 56 Wis. 325, 14 N. W. 452, 
wherein it is said: “A release of all claims, which is pleaded as a bar 
to an action at law, may, in that action, be shown to have been obtained 
by fraud, misrepresentation, or undue influence, if all the parties to the 
release are parties to the action, and the finding of the jury upon the 
question of fraud has the same force as their verdict upon any other 
issue in the action.” In Missouri P. R. Co. v. Goodholm, 61 Kan. 
758, 60 Pac. 1066, it is said: “If the release was procured by misrep- 
resentation and fraud, it may be ignored by Goodholm, and an action 
for the injuries actually suffered may be maintained. It is not neces- 
sary that it should be first set aside in a proceeding in equity.” In 
Pope v. Bailey-Marsh Co. 29 N. D. 355, 151 N. W. 18, 8 N. 
C. C. A. 516, it is merely held that the facts in that case were un- 
disputed and were, therefore, a question for the court. It was not even 
intimated that the question was not ordinarily one for the jury. So 
much for the contention that the issues were one in equity for the court. 

(2) The next question raised by appellant is the sufficiency of the 
evidence to justify the submission of the question of the release to a 
jury. In the brief it is said: “We claim that there is absolutely no 
proof of fraud shown here sufficient so that a jury can put its hands upon 
the case. . . . The evidence not only fails to be clear and definite 
and free from doubt, but that it is not even sufficient to make out a prima 
facie case of fraud.” 

A discussion of this proposition may be roughly divided into two 
parts: a discussion of the law, and, second, its application to the facts 
in this case. Two representations were made to this woman to induce 
her to settle,—those by the company’s physician and those by the claim 
agent. We need discuss only the statement made by the physician. 
A discussion of the law and a résumé of the cases under this heading 
can be had by consulting notes at 5 L.R.A.(N.S.) p. 663, and 50 
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L.R.A.(N.S.) 1091. These notes are so full that we will try no im- 
provement thereon. At the beginning of the note at 5 L.R.A.(N.S.) 
it is said: “It is difficult to formulate a general rule which will cover 
the validity of every release procured by, or under the influence of, 
a physician acting as agent of him for whose benefit the release was 
obtained, as each case will be governed by the particular facts of that 
case. It may be stated, however, that the courts do not favor ‘am- 
bulance chasing’ on the part of agents of persons whose negligence has. 
caused an injury.” 

The first case cited in that note is Missouri P. R. Co. v. Goodholm, 
supra, where a passenger was negligently injured in a railway wreck, 
and was treated by a physician of the railway company, who told 
him that his injuries were slight and temporary, thus inducing a re- 
lease of all claims for damages. It was held that he was not bound. 
by such release. The next case cited in the note is Eagle Packet Co. 
v. Defries, 94 Ill. 598, 34 Am. Rep. 245, 2 Am. Neg. Cas. 634, to the 
same effect. The next case cited is Jones v. Gulf, C. & S. F. R. Co. 
32 Tex. Civ. App. 198, 73 S. W. 1082, wherein the company physician 
and claim agent stated that the woman’s injuries were slight, and that: 
she would be well in a few weeks and would be able to do and perform 
her usual duties. The release was set aside. To the same effect was 
Houston & T. C. R. Co. v. Brown, — Tex. Civ. App. —, 69 S. W. 651. 
It was held that similar statements of the physician, though honestly 
made in the belief by the physician that they were true, would justify 
a rescission of the settlement. In International & G. N. R. Co. v. 
Shuford, 36 Tex. Civ. App. 251, 81 S. W. 1189, the physician stated 
that the injuries were slight and that she would soon recover, and that 
the sum offered her was more than she would recover at law. The re- 
lease was set aside. In Galveston, H. & S. A. R. Co. v. Cade, — Tex. 
Civ. App. —, 93 8. W. 124, the physician represented that Cade had 
recovered and would suffer no more, and a settlement was effected. 
Upon proof that the injuries were permanent, a rescission of the settle- 
ment was allowed. However, in Gulf, C. & S. F. R. Co. v. Huyett, 
99 Tex. 630, 5 L.R.A.(N.S.) 669, 92 S. W. 454, a slightly different 
rule was announced. Also in Quebe v. Gulf, C. & S. F. R. Co. 98 Tex. 
6, 66 L.R.A. 734, 81 S. W. 20, 4 Ann. Cas. 545, and Doty v. Chicago, 
St. P. & K. C. R. Co. 49 Minn. 499, 52 N. W. 135. In those cases 
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it was held that the physician had not made any statement of ultimate 
fact upon which the patient had a right to rely, but had expressed an 
pinion merely as to the time when recovery would occur. In most 
of those cases the court, in addition, discusses other features besides the 
physician’s representation. 

At 50 L.R.A.(N.S.) 1091, a supplemental note is given, and from 
an examination of the cases therein cited it is at once apparent that the 
courts have swung strongly in favor of rescission of the release if the 
physician made any false representations, whether it was his honest 
opinion or not. Something over twenty cases were decided from the 
time of the first note in 1906 to the time of the second in 1914, and 
since the printing of the note we have found several cases following the 
laws therein announced. The latest of these is Jacobson v. Chicago, 
M. & St. P. R. Co. — Minn. —, L.R.A.1916D, 144, 156 N. W. 251, 
a case, by the way, wherein the facts were strikingly similar to those 
in the case at bar. We quote: ‘‘Defendant’s contention is that to 
entitle plaintiff to rescind the release it was incumbent on him to show 
that he was induced to execute it by the intentional deception of the 
physician and claim agent, and that the court erred in not so charging 
the jury. We do not sustain the point. It may be conceded that an 
essential element of the old common-law action of deceit is intentional 
fraud and deception, and that, as a general rule, no recovery can be 
had in such an action where intentional deception does not appear. 
And there are many authorities holding to a strict application of the 
rule, and as requiring an affirmative showing of an intent to defraud 
and deceive in all cases where relief is sought on the ground of fraudu- 
lent representations. As thus strictly applied, much injustice has re- 
sulted, and the courts have ingrafted upon the rule modifications and 
qualifications, and the present trend of judicial opinion does not re- 
quire in all cases a showing of an evil intent. The injury suffered by 
the defrauded party may be just as great whether the fraud was inten- 
tional or unintentional. So in actions the result of which places the 
parties in statu quo, restoring to each what he parted with, equity will 
grant relief where the representations which induced and brought about 
the contract were, in fact, false, though made in good faith; the ad- 
ditional requirement being that the representations must appear to 
have been material, not mere opinion, and of a character to justify re- 
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liance thereon by the defrauded party. In such cases the courts grant 
relief either upon the ground of fraud in law, sometimes spoken of as 
constructive fraud, or mutual mistake. It is not material whether it be 
termed fraud in law or mistake; the result is the same in either case. 
The rule now often applied is tersely summed up by the Iowa supreme 
‘court in the statement that a ‘party cannot falsely assert a fact to be 
true and induce another to rely thereon to his prejudice, and thereafter 
hide behind the claim that he did not know it was false at the time he 
made it.” Haigh v. White Way Laundry Co. 164 Iowa, 143, 50 L.R.A. 
(N.S.) 1091, 145 N. W. 473. The rule has frequently been stated and 
applied in our former decisions, both in actions for a rescission of the 
‘contract and where the alleged fraud has been presented as defensive 
matter. . . . [Cases cited.] In the case at bar the physician rep- 
resenting defendant made a physical examination of plaintiff a short 
time after the accident. Upon the examination so made he represented 
to plaintiff the facts heretofore stated, which were repeated by the 
claim agent. The jury was fully justified in finding that the repre- 
sentations were, in fact, untrue, though not intentionally so, and that 
they were made to induce a settlement of plaintiff’s claim for damages. 
Plaintiff relied, and had the right to rely, upon the representations, and 
the jury properly found that he was induced thereby to make the settle- 
ment and sign the release. This brings the case within the rule of the 
authorities cited. The representations, aside from the statement that 
no bones were broken, were of matters of substance, and not the mere 
opinion of the physician. Marpley v. Minneapolis & St. L. R. Co. 115 
Minn. 262, 182 N. W. 333, Ann. Cas. 1912D, 1083.” St. Louis, I. 
M. &S. R. Co. v. Morgan, 115 Ark. 529, 171 S. W. 1187. 

The sections of our Code applicable are § 5842, Comp. Laws 1913, 
reading as follows: ‘The consent of the parties must be (1) free, 
(2) mutual, and (3) communicated by each to the other.” Section 
- 5844, Comp. Laws 1918, reads: “An apparent consent is not real or 
free when obtained through (1) duress, (2) menace, (3) fraud, (4) un- 
-due influence, or (5) mistake.” Section 5849, Comp. Laws 1913, reads: 
“Actual fraud within the meaning of this chapter consists in any of the 
following acts committed by a party to the contract, or with his con- 
nivance, with intent to deceive another party thereto or to induce him 
to enter into the contract, . . . 2. The positive assertion in a 

36 N. D.—33. 
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manner not warranted by the information of the person making it of 
that which is not true, though he believes it to be true. . . .” Sec- 
tion 5851 reads, “Actual fraud is always.a question of fact.” 

That the release should be set aside in this action if the evidence 
warranted the same seems to us to be pretty well supported by the 
authorities which we have cited. Section 5834, Comp. Laws 1913, 
reads: “A general release does not extend to claims which the creditor 
does not know or suspect to exist in his favor at the time of executing 
the release, which, if known by him, must have materially affected his 
settlement with the debtor.” See notes at 48 L.R.A.(N.S.) 449, and 
11 L.R.A.(N.S.) 201; Derry v. Peek, L. R. 14 App. Cas. 337, 58 L. J. 
Ch. N. 8. 864, 61 L. T. N.S. 265, 38 Week. Rep. 38, 54 J. P. 148, 12 
Eng. Rul. Cas. 250; Davis v. Central Land Co. (Davis v. Trent) 162 
Iowa, 269, 49 L.R.A.(N.S.) 1219, 143 N: W. 1073. With the law 
well settled, we proceed to an analysis of the evidence in this case. As 
already stated, plaintiff was carried to her stepmother’s home, and was 
shortly thereafter treated by the company’s physician. He told her that 
she had no serious injury and would be well within three or four days. 
The next day the claim agent called upon her, and repeated to her the 
diagnosis of the doctor. He further told her that if she went to law, 
the lawyers would get any money secured from the railway company, 
and cited an instance from Dickinson, her home town. 


We quote briefly from her testimony: 

Q. What did Mr. Every tell you that the doctor reported to him 
as to your injuries ? 
. A bruised knee. 
Q. And how long did he say before you would be up and around ? 
A. Three or four days. : 
Q. 
A. 


> 


What did he say as to the seriousness of your injuries ? 
Why, they were simply made light of. 
Q. What did he (the claim agent) say? tell the whole thing that 
he said to you when he presented that instrument for signature ? 
A. He said, just handed it to me and said, “Of course, you won’t 
mind signing this,” he said, “there is nothing in it I assure you,” and 
I signed it. 
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Q. Did you object to signing anything until after you had seen your 
husband or somebody you could consult with ? 

A. No, I didn’t want to settle, Mr. Casey. 

Q. What did you say and what did you do? 

A. Why, I told him I did’nt know, I had no idea, and he said I 
would be up in three or four days, and, well I didn’t know and I told 
him that much, and the answer I got was, “You are not so badly hurt 
but what you can settle to-night.” 

Q. And what did you think you were signing ? 

A. Why I had been told by the company’s physician that my knee 
was injured, but that I would be up and around in three or four days; 
and Mr. Every said the same thing and made light of it, and I thought 
I was signing a receipt for the money that I received for my knee. 

Q. Would you have signed a release such as that, if you had known 
it was such an instrument ? 

A. No, sir, I would not . ,. . 

Q. In inducing you to sign this instrument, what, if anything, did 
he tell you about it being impossible for you to get damages if you 
went to law about it, or secured attorneys ? 

A. It was told that the lawyers at Dickinson were noted especially 
for thinking they could get anything they wanted from the Northern 
Pacific Railroad, and was given an example of Mr. Murtha against 
a man who had worked for the Northern Pacific, in which Mr. Murtha 
and a Mr. Styles in Minneapolis, two noted sharks for these kind of 
cases, had divided the money and given the man who was hurt—or 
less than he would have been given if he had settled directly with the 
railroad company, as he should have. 


Q. Were you or were you not in bed when this talk was had about 
this instrument ! | 

A. I had been lying where I was all day on the bed. - 

Q. And what condition were you in physically, were you nervous ? 

A. I was very nervous. I had people calling all day that had heard 
about the wreck and they had all asked me just how it happened, and 
I told them, and the excitement was great. It seemed each time I had 
told it, it made me more nervous because I could just go through it all 
again. 
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. Did he read exhibit “1” and “2” to you? 
. No, sir? 
. Did you read it? 
. No, sir. 
. What did he say, if anything, as to the amount offered you in 
settlement with regard to your injuries ? 
A. Why, he said that $100 was too large a sum for a bruised knee, 
was the objection he made. 


OpoPpo 


A. I signed a receipt for a bruised knee, a receipt for money that 
I was supposed to get for it, and I was to be up in three or four days, 
the conditions, the only conditions I would sign anything under. 


This testimony is corroborated by plaintiff’s stepsister, and step- 
mother, and is not seriously disputed by defendant. There is testimony, 
of course, that plaintiff was an intelligent woman, capable of reading, 
and used to keeping books. On the other hand, it must be remembered 
that she was in bed, suffering from pain and shock, as well as from the 
excitement naturally following the terrible experience she had under- 
gone; that she was away from her husband ‘and without legal advice. 
That the claim agent was around the very next day before she was 
able to leave her bed. The jury probably found that she believed, and 
had a right to believe, that she was uninjured excepting in the knee, 
and that upon learning of the injury to her back she promptly repudiat- 
ed the settlement and returned the check. It is apparent to anyone who 
reads the above testimony that there was, at least, a mutual mistake. 
That the courts will relieve from such mistakes is amply shown in the 
cases cited. We add: Lusted v. Chicago & N. W. R. Co. 71 Wis. 
391, 36 N. W. 857; Bliss v. New York C. & H. R. R. Co. 160 Mass. 
447, 39 Am. St. Rep. 504, 36 N. E. 65; St. Louis, I. M. & S. R. Co. 
v. Morgan, 115 Ark. 529, 171 S. W. 1187; Pierce v. Seattle Electric 
Co. 78 Wash. 167, 138 Pac. 666; Platt v. American Cement Plaster 
Co. 169 Iowa, 330, 151 N. W. 403; Bussian v. Milwaukee, L. S. & 
W. R. Co. 56 Wis. 325, 14 N. W. 452; Peterson v. Chicago, M. & St. 
P. R. Co. 88 Minn. 511, 39 N. W. 485; Haight v. White Way Laundry 
Co. 164 Iowa, 143, 50 L.R.A.(N.S.) 1091, 145 N. W. 473; Drake v. 
Fairmont Drain Tile & Brick Co. 129 Minn. 145, 151 N. W. 914; 
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Brooks v. Hamilton, 15 Minn. 26, Gil. 10; Hedin v. Minneapolis Medi- 
cal & Surgical Inst. 62 Minn. 146, 35 L.R.A. 417, 54 Am. St. Rep. 
628, 64 N. W. 158; Busterud v. Farrington, 36 Minn. 320, 31 N. W. 
360; Bullitt v. Farrar, 42 Minn. 8, 6 L.R.A. 149, 18 Am. St. Rep. 
485, 43 N. W. 566; see also 14 Am. & Eng. Enc. Law, 94; Holcomb 
v. Noble, 69 Mich. 396, 37 N. W. 497; Johnson v. Gulick, 46 Neb. 
817, 50 Am. St. Rep. 629, 65 N. W. 883; Pattison v. Seattle, 55 Wash. 
625, 104 Pac. 825; Carroll v. United R. Co. 157 Mo. App. 247, 137 
S. W. 303; Missouri, K. & T. R. Co. v. Maples, — Tex. Civ. App. —, 
162 S. W. 426; Kathan v. Comstock, 140 Wis. 427, 28 L.R.A.(N.S.) 
201, 122 N. W. 1044. We quote from Haight v. White Way Laundry 
Co. “But in this case more than an opinion was given to induce settle- 
ment. Substantive facts were stated as a basis of the opinion; to wit; 
that the injuries were trifling; that the tendons of the hand were not 
injured. These are the assertions of distinct facts which had relation 
to, and direct bearing upon, the extent of the defendant’s liability to 
the plaintiff; statements which, if true, tended to create in the mind 
of the plaintiff the impression ‘that she would entirely recover there- 
from and her hand would be as well as ever.’” Woods v. Wikstrom, 
67 Or. 581, 185 Pac. 192. From this last case we quote: ‘He seems 
not to have had any advice from any friend competent to advise him. 
He was weak and still in the hospital, and defendant was pressing for 
the settlement before he should be out, probably because he wanted a 
release before the plaintiff would consult counsel. If the defendant had 
been willing to be fair, he would not have pressed the plaintiff for a 
settlement until the latter had consulted a lawyer as to his rights and 
the defendant’s liability.” | 

Without encumbering this opinion with more citations, we say that 
while there may be some earlier cases to the contrary, all, or nearly all, 
modern cases are against appellant’s contentions. In line with those 
decisions and our own judgment, we hold that there was sufficient evi- 
dence to go to the jury upon the question of the rescission of plaintiff's 
release. The jury has passed upon this question adversely to appellant, 
and there are no errors in the proceeding. The judgment is accordingly 
affirmed. 
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J. BLUMARDT et al v. CHAS. McDONALD, as Sheriff. 
(162 N. W. 409.) 


Intoxicating liquors —imported into state—condemnation and destruction 
— proceedings for — not civil action — justice of peace — jurisdiction of. 
1. A proceeding for the condemnation and destruction of intoxicating liquors 
unlawfully imported into the state is not a civil action within the purview 
of § 112 of the state Constitution, limiting the jurisdiction of a justice of the 
peace in civil actions to causes where the amount in controversy, exclusive 

of costs, does not exceed two hundred ($200) dollars. 


Justice of peace — judgment of — appeal from — will lie. 
2. An appeal will lie from the judgment entered by a justice of the peace in 
such proceeding. 


Justice of peace—judgment of—regularly entered — liquor — destruction 
of — order of justice — collaterally attacked — cannot be — officer holding 
Hquor — action against. 

8. A judgment regularly entered by a justice of the peace in such proceeding, 
ordering the destruction of liquor, cannot be assailed collaterally by means 
of an action against the officer holding the liquor under the judgment. 


Opinion filed April 20, 1917. 


From an order of the District Court of Morton County, Nuzssrez, 
Special Judge, overruling a demurrer to the complaint, defendant ap- 
peals. _ . 

Reversed. 

John F. Sullivan and J. A. Heder for plaintiffs and respondents. 

Wm. Langer, States Attorney (now Attorney General), and George 
E. Wallace for defendant and appellant. 


Curistianson, J. This is an appeal from an order of the district 
court of Morton county overruling a demurrer to plaintiffs’ complaint. 
The plaintiffs, who are twenty-six in number, in their complaint 





Note.—Of general interest in connection with this case, see the following notes: 

On power to prohibit the keeping of intoxicating liquor, irrespective of any inten- 
tion to sell it in violation of law, 26 L.R.A.(N.S.) 394, L.R.A.1915D, 172; on con- 
stitutionality of statute forbidding carrying of liquors into prohibition district, 
17 L.R.A.(N.S.) 299. 
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allege: “I. That the defendant is the duly elected, qualified, and 
acting sheriff of Morton county, North Dakota. 

“II. That the plaintiffs are the joint owners of twenty-six barrels 
of claret wine, and entitled to the immediate possession thereof. 

“IIT. That said wine was on the 4th day of December, 1914, at He 
bron, North Dakota, seized and taken into possession by the defendant 
as said sheriff, or by his deputy, and said twenty-six barrels of wine 
are now in the possession of the defendant as such sheriff; that said 
wine was so seized by the defendant or his deputy upon the assumption 
that said wine had been shipped or imported into the state of North 
Dakota in violation of law, and was subject to be destroyed upon the 
order of a justice of the peace. 

“TV. That on the 21st day of December, 1914, in justice court, be- 
fore H. L. Henke, justice of the peace of Morton county, North Dakota, 
‘ in a proceeding entitled, “In the Matter of the Seizure of Twenty-six 
Barrels of Claret Wine. State of North Dakota, County of Morton, 
—ss.: John Heinle, Jacob Shuter, Jr., and C. Meir,”’—to determine 
whether or not said wine has been shipped into the state of North Da- 
kota in violation of law, it was adjudged and determined by said jus- 
tice of the peace that said wine had been shipped into said state in 
violation of law, and said justice of the peace at said time ordered 
that said wine be destroyed. 

“V. That said twenty-six barrels of wine are now in the custody of 
the defendant as sheriff of Morton county, North Dakota, and said de- 
fendant threatens to destroy said wine and the whole pursuant to the 
order of said justice of the peace, and will destroy all of said wine pur- 
suant to the order of the said justice of the peace, unless restrained 
therefrom by the order of this Court.” 

The complaint further alleges that the twenty-six plaintiffs have an 
equal interest in said twenty-six barrels of wine, and that said wine 
was shipped into the state for lawful purposes for the use of the plain- 
tiffs and their families in their respective homes, and that said liquor 
was not shipped or imported into the state for sale, barter, gift, or ex- 
change as a beverage, but was shipped in a carload lot as a matter of 
convenience and to save freight charges; that the wine is of the value 
of twenty-five ($25) dollars per barrel, and that the twenty-six barrels 
are worth six hundred fifty ($650) dollars. 
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The complaint further alleges that § 10,114 of the Compiled Laws 
of 1913 violates § 112 of the Constitution of the state of North Dakota, 
in this that said § 10,114 attempts and purports to confer upon the 
justice court jurisdiction to determine the status of property exceeding 
two hundred ($200) dollars in value, and authorizes a justice of the 
peace to order destruction of such property, regardless of its value; 
and that consequently the order made by the justice of the peace and 
the proceedings had before him under said statute are null and void. 

These plaintiffs therefore demand judgment that the defendant and 
hi3 deputies be enjoined from destroying said twenty-six barrels of 
wine, and that they have judgment for the possession thereof. 

The defendant demurred on the ground, among others, that the com- 
plaint does not state facts sufficient to constitute a cause of action. 

Defendant contends that the complaint on its face shows that the 
wine in question is in his possession under and by virtue of proceedings 
had under § 10,114, Comp. Laws 1913, and that the order entered by 
the justice cannot be attacked collaterally, but that the plaintiffs were 
required to appeal therefrom. The plaintiffs contend that § 10,114, 
Comp. Laws 1913, is unconstitutional, and that consequently all pro- 
ceedings had thereunder are null and void. 

In our opinion these contentions embody the pivotal points presented 
on this appeal. 

Logically, the first point to be considered is the constitutionality of 
~ § 10,114, Comp. Laws 1913. Plaintiffs contend that this section pur- 
ports to confer upon the justice’s court jurisdiction to determine the 
status and order the destruction of property, regardless of its value; 
and consequently contravenes § 112 of the state Constitution, which 
limits the jurisdiction of the justice of the peace in civil actions to 
causes where the amount in controversy, exclusive of costs, does not 
exceed two hundred ($200) dollars. 

Plaintiffs’ argument is predicated on the assumption that a proceed- 
ing under § 10,114, Comp. Laws 1913, is a civil action. Civil actions 
within the purview of § 112 of the Constitution are such actions as 
were formerly cognizable at law, and directly involving a sum of money 
or personal property not exceeding a stated amount or value. Mead v. 
First Nat. Bank, 24 N. D. 12, 188 N. W. 365. The authorities are 
in conflict with respect to the nature of the proceeding authorized by 
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§ 10,114, supra. Some courts hold it to be a civil proceeding, but the 
weight of authority holds that it is a criminal proceeding. See Woollen 
& T. Intoxicating Liquors, § 600, and authorities cited therein. See- 
also Black, Intoxicating Liquors, § 352. 

We deem it unnecessary to enter into any extended discussion of the- 
nature of the proceeding. All that is necessary for us to determine is 
whether it is a civil action, within the purview of § 112 of the state: 
Constitution, and we are all agreed that it is not a civil action as con- 
templated by that section of the Constitution. 

Section 10,114, Compiled Laws of 1913, is a part of the Penal Code- 
of this state, and the sole purpose of the proceeding is to enable the 
officers of the law to seize and cause to be destroyed intoxicating li-. 
quors, the subject of crime or the means of perpetrating it. 

Clearly the proceeding “would not, either in ordinary or technical 
language, be classed among civil actions.” State v. One Bottle of 
Brandy, 43 Vt. 297; Holberg Mercantile Co. v. State, 95 Miss. 21, 
48 So. 622; State v. Arlen, 71 Iowa, 216, 32 N. W. 267. Neither can 
it be rightfully designated a criminal prosecution. Rather may it be- 
called a quasi criminal and civil proceeding, created by the statute for 
the purpose of condemning intoxicating liquors within the state when 
such liquors are the subject of, and the means for committing crime. 

Under § 217 of the state Constitution, the manufacture or importa- 
tion of intoxicating liquors for sale or gift, or the keeping or selling or- 
offer thereof for sale or gift, barter or trade as a beverage, is prohibited, 
and the legislative assembly is directed to prescribe, by law, regulations. 
for the enforcement of such constitutional provision. 

While intoxicating liquors are personal property, and capable, under- 
our laws, of lawful use and sale by registered pharmacists for medici- 
nal, mechanical, and scientific purposes (Comp. Laws 1913, §§ 10,093-. 
10,100), the section of the Constitution to which we have referred is. 
a positive declaration to the effect that the manufacture, importation, 
sale, or keeping or offering for sale of intoxicants as a beverage is un- 
lawful in this state. And the further direction in the constitutional 
provision under consideration “that the legislature assembly shall by 
law prescribe regulations for the enforcement of the provisions of this 
article, and shall thereby provide suitable penalties for the violation 
thereof,” is a clear and unequivocal command to the legislature to enact. 
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laws to carry out the intent manifested by the provision, and to pre- 
scribe suitable penalties to be imposed upon whatever persons may 
violate the same. 

Under this provision the legislature is given express power to enact 
such laws as it may deem proper and necessary to enforce the constitu- 
tional provision, subject, of course, to whatever restriction has been 
placed upon such legislative power by other germane provisions of the 
state or Federal Constitution. 

In our opinion the constitutional provision which we have quoted 
conferred upon the legislature express authority to enact laws provid- 
ing for the seizure and destruction of intoxicating liquors imported 
into the state, or kept therein, for unlawful purposes. In fact the 
power of the state to seize and destroy intoxicating liquors kept for sale 
or distribution in violation of law is generally recognized. Woollen & 
T. Intoxicating Liquors, §§ 596 et seq.; Joyce, Intoxicating Liquors, 
§ 498; Black, Intoxicating Liquors, § 351. See also J. B. Mullen & 
Co. v. Moseley, 13 Idaho, 457, 12 L.R.A.(N.S.) 394, 121 Am. St. 
Rep. 277, 90 Pac. 986, 13 Ann. Cas. 450; James Clark Distilling Co. 
v. Western Maryland R. Co. 242 U.S. 311, 61 L. ed. 326, L.R.A.1917B, 
1218, 37 Sup. Ct. Rep. 180; Freund, Pol. Power, §§ 204 et seq. ; Bierly, 


Pol. Power, p. 119; Tiedeman, Pol. Power, § 103, pp. 298 et seq.; Balch 
v. Glenn, 85 Kan. 735, 43 L.R.A.(N.S.) 1080, 119 Pac. 67, Ann. Cas. 


1913A, 406; Los Angeles County v. Spencer, 126 Cal. 670, 77 Am. 
St. Rep. 217, 59 Pac. 202, 385. We are therefore of the opinion that 
§ 10,114 does not violate § 112 of the Constitution, nor has it been 
shown to us that any other constitutional provision is violated thereby. 

Section 10,114, supra, was enacted by the legislative assembly in 
1907, and originally constituted a part of chap. 188, Sess. Laws 1907. 
This legislative enactment was apparently intended to obviate the differ- 
ences then existing between the laws of this state and other states as 
pointed out in the decision in State ex rel. Kelly v. McMaster, 13 N. 
D. 58, 99 N. W. 58, wherein this court held that no proceeding in rem 
against the liquor was authorized under the then-existing laws. The 
section under consideration provides for notice and hearing before 
the justice of the peace, and the rendition of a judgment by him. And 
while no provision is made therein giving an appeal to a party claiming 
to be aggrieved by his determination, we are inclined to agree with 
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the contention of the states attorney (now attorney general of this 
state) that the legislature intended that the provisions in the justice’s 
Code relative to appeals should apply to judgments entered by the justice 
of the peace in proceedings instituted before him under § 10,114, 
supra. This is also the conclusion reached by the supreme court of 
the state of Iowa in a similar case. See Part of Lot 294 in Ottuma 
v. State, 1 Iowa, 507. We cannot believe that it was the legislative 
intent to make the justice’s determination final. This would be wholly 
contrary to, and at variance with, the uniform and well-settled policy 
prevailing in this state, relative to determinations of justices of the 
peace, as the right to appeal from a judgment of a justice of the peace 
in any civil or criminal action arising under the laws of this state is, 
and has been, given in all cases. Comp. Laws 1913, §§ 9163, 9174. 
It would also be contrary to the prevailing policy with respect to the 
Prohibition Law itself, which allows to the defeated party the right of 
appeal in all cases where proceedings are had before the district court. 
It cannot be assumed that the legislature intended to confer upon a 
justice of the peace greater powers than those conferred upon the district 
court, or invest judgments rendered by a justice of the peace with 
greater force and effect than those rendered by a court of record. If the 
legislature had intended to make the determination of a justice of the 
peace final, and deny the aggrieved party the right of appeal therefrom 
(assuming, without deciding, that the legislature had power to so do), 
we should expect to find the legislative intent expressed in positive and 
unequivocal terms. : 

The remedy of the plaintiffs was therefore to appeal from the judg- 
ment entered by the justice of the peace. They cannot be permitted to 
attack it collaterally in this action. 23 Cyc. 1082; 24 Cyc. 608, 609. 

As the complaint in the instant case shows that the defendant sheriff 
holds the wine involved herein, under and by virtue of an order entered 
by the justice of the peace in a proper proceeding instituted before him, 
and there is no allegation of facts showing such order to be void, it 
follows that the complaint fails to state facts sufficient to constitute a 
cause of action. See Woollen & T. Intoxicating Liquors, § 607; Joyce, 
Intoxicating Liquors, § 544. 

The order appealed from must therefore be reversed and the cause 
remanded for further proceedings in conformity with the views 
expressed in this opinion. 
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Rosinson, J. (dissenting). In this case it is extremely difficult to 
write a dissent without using some swear words. The majority opinion 
does violence to the fundamental principles of constitutional law for 
the protection of private rights and property. -It holds, in effect, that 
a justice of the peace may be given unlimited power for the destruction 
of private property, however valuable it may be, and that the owner of 
the property has no redress except by way of an appeal from the decree 
of the justice. And yet the statute does not provide for any appeal or 
any means of staying the destruction pending an appeal. And how 
is anyone to know that this court or a justice of the peace would allow 
an appeal when it was not allowed by statute, and when nearly all court 
rulings are to the contrary. 

The case comes to this court on an appeal from an order overruling 
a demurrer to the complaint. It does not properly involve any question 
concerning the rights or jurisdiction of a justice of the peace to order 
the destruction of property. The complaint avers that the plaintiffs 
own the wine in question, and that the defendant wrongfully withholds 
it and threatens to destroy it,—and that 1s a cause of action. Hence, 
the demurrer is not good. If it be true that a justice of the peace 
may obtain jurisdiction to order the destruction of property, the plead- 
ings do not show any such jurisdiction. And it is not for the plaintiff 
to plead any such jurisdiction ; it was for the sheriff to plead and prove 
a record justifying his holding of the property. It was for him to 
show that a judgment for the destruction was duly rendered by a court 
having competent jurisdiction. The jurisdiction of a justice of the 
peace is never presumed. While the decision here does unjustly sustain 
the demurrer to the complaint and remands the case for further pro- 
ceedings, it does not preclude an amendment of the complaint nor a 
jury trial. It is not so frightful as the former decision, ordering the 
destruction of the property without any evidence whatever, and on a 
mere demurrer to a complaint which shows that the property was legally 
imported. 

There are three similar suits in which ninety-five parties claim 
ninety-five barrels of wine, one barrel for each person, as a good winter 
supply. It is thirteen months since the appeal was filed in this court. 
Three months ago, when it was argued and submitted on a rehearing 
by direction of the Chief Justice, I promptly wrote my decision and 
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gave it to the judges and the press. Now, after three months of incuba- 
tion, the other judges sign up to a contrary decision. Without exam- 
ining the record or saying a word on the subject, the judge assume that 
the justice of the peace had jurisdiction of the parties and the property, 
but that is a wild assumption. Then they proceed to hold that the 
prohibition statute gave a justice ample jurisdiction to order a destruc- 
tion of the property, regardless of its value. That is awful! 

Under the Constitution justices of the peace have jurisdiction in civil 
actions when the amount in controversy, exclusive of costs, does not 
exceed $200, and they have such jurisdiction as may be provided by law 
to determine cases of misdemeanors. It is conceded that if the pro- 
ceedings before the justice were a civil action, or a criminal action, then 
the justice would have had no jurisdiction, because in those actions 
his jurisdiction is expressly limited by the statute. But as the proceed- 
ing is not denominated as an action, the judges hold there is no limit 
to the jurisdiction of the justice. Thus it seems that by the mere 
use of words the legislature may evade and throw aside the limitations 
of the Constitution, as by calling a crime a contempt. 

An action is an ordinary proceeding in a court of justice by which 
one party prosecutes another party for the enforcement or protection of 
a right, or the redress or prevention of a wrong, or the punishment of 
a public offense. Comp. Laws 1913, § 7330. A criminal action is a 
prosecution by the state as a party against a person charged with a 
public offense, for the punishment thereof. Comp. Laws 1913, § 7333. 
Every other is a civil action. Every legal proceeding before a justice 
of the peace must be either a civil or a criminal action. But to evade 
the law the procedure is given a new name. It is called “a quasi- 
criminal and civil proceeding.” That name settles it. Then the blame 
is put on Comp. Laws 1913, § 10,114, regardless of the fact that no 
attempt was made to show any compliance with that statute. 

The case turns on constitutional principles which are simple and 
fundamental. Under the Constitution all men have a right to acquire, 
possess, and defend property, and to pursue and obtain safety and 
happiness. All courts must be open, and every man for any injury 
done him in his goods, person, or reputation should have a remedy by 
due process of law, and right and justice administered without sale, 
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denial, or delay. The right of trial by jury shall be secured to all and 
shall remain inviolate. 

These great fundamental rights can be in no way impaired by any 
prohibition statute only so far as expressly permitted by the Constitu- 
tion. Section 217 reads: “No person shall manufacture for sale or 
gift any intoxicating liquors or import any of the same for sale or 
gift or offer the same for sale or gift as a beverage.” Thus, it is true, 
this does impose a limited restriction on natural rights, but it in no 
way permits the legislature to put any restraint on the natural right of 
any man to import and keep liquor for his own use. That is a right 
which can never be denied by even a bone-dry statute, without an 
amendment to the Constitution. 

The prohibition section of the Constitution in no way limits the 
right of trial by jury or the right to a remedy for all wrongs by due 
process of law. It in no way removes the limitations of the Constitu- 
tion on the jurisdiction of justices of the peace. 

If an action or proceeding may be prosecuted for the destruction of 
any property, it must be in courts having jurisdiction; there must be 
an opportunity for a trial by jury with all the safeguards known as 
due process of law. 

In this state there is an immense pressure to undo the principles of 
civil liberty and of personal rights, and that pressure has been felt by 
the judges, and they have left monuments to witness it. There is no 
safety in popular rule unless it be in strict conformity to law. When 
the furies are once let loose, it becomes impossible to restrain them, 
and the result is anarchy and the destruction of civil rights and liberties. 


E. C. SIMPSON v. J. M. PERFETT. 
(162 N. W. 900.) 


Specific goods — sale of — contract for — deliverable state —seller must put 
into— acceptance by buyer—intention of parties— when property 
passes — bill of sale. 

1. If, under a contract for the sale of specific goods, the seller is bound to 
do something to the goods for the purpose of putting them in a deliverable 
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state, that is, into a condition in which the buyer is bound to accept them 
unless a different intention appears, the property does not pass until such 
thing is done, and this is the law even where a bill of sale is given. 


Bill of sale — prima facie title— not conclusive evidence. 
2. A bill of sale is prima facie, but not conclusive, evidence of the passing 
of title. 


Opinion filed April 21, 1917. 


Appeal from the District Court of Adams County, Hon. W. C. Craw- 
ford, Judge. 

Action to foreclose a.real estate mortgage. Judgment for defendant. 
Plaintiff appeals. 

Affirmed. 

P. D. Norton, C. M. Parsons, and Langer & Nuchols, for appellant. 

It is the law that the owner of a negotiable promissory note who 
obtains it before maturity for a valuable consideration, without know]- 
edge of any defect of title and in good faith, holds it by a title valid 
against the world. McPherrin v, Tittle, 36 Okla, 510, 44 L.R.A.(N.S.) 
895, 129 Pac. 721; Comp. Laws 1913, § 6940. 

Defendant must allege and prove as a foundation for introducing his 
defenses, that plaintiff did not acquire title to the notes and mortgage 
as a holder in due course. Commercial Security Co. v. Jack, 29 N. D. 
67, 150 N. W. 460; Kerr y. Anderson, 16 N. D. 36, 111 N. W. 614. 

A legal presumption exists that the indorsee purchased the notes in 
due course, and the presumption continues unless his title is shown to 
be defective through fraud or other reasons. Kerr v. Anderson, supra; 
4 Am. & Eng. Enc. Law, 2d ed. 558. | 

The breach of warranty neither rescinds the sale nor gives the vendee 
a right to rescind, but merely a right of action for damages. 35 Cyc. 
138 (f); 408 (VIII.); Mundt v. Simpkins, 81 Neb. 1, 129 Am. St. 
Rep. 670, 115 N. W. 325; American Case & Register Co. v. Walton & 
D. Co. 22 N. D. 187, 133 N. W. 309; Benjamin, Sales 7th ed. § 425; 
Bardwell v. Southern Engine & Boiler Works, 130 Ky. 222, 20 L.R.A. 
(N.S.) 110, 113 S. W. 97; Newmark, Sales, § 159. 

Under an executory contract of sale, where machinery is guaranteed 
to work satisfactorily, the buyer should notify the seller that it does not 
work satisfactorily and that he declines to accept it. Mulcahy v. Dieu- 
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donne, 103 Minn. 352, 115 N. W. 636; 35 Cyc. (b) 602, 603; J. L 
Case Threshing Mach. Co. v. Gidley, 28 S. D. 101, 1382 N. W. 711; 
Joyce, Defenses to Commercial Paper, § 207, p. 239; Brown v. Roberts, 
90 Minn. 314, 96 N. W. 793; Nichols & S. Co. v. Soderquist, 77 Minn. 
509, 80 N. W. 630, and other cases. 

F. M. Jackson, for respondent. 

That the indorsement of a note is a separate written contract is held 
by a majority of the courts of this country. First Nat. Bank v. Crab- 
tree, 86 Iowa, 731, 52 N. W. 559; Holmes v. First Nat. Bank, 38 Neb. 
326, 41 Am. St. Rep. 733, 56 N. W. 1011; Kiel v. Choate, 92 Wis. 
517, 53 Am. St. Rep. 936, 67 N. Y. 431; Baxter Nat. Bank v. Talbot, 
154 Mass. 218, 138 L.R.A. 52, 28 N. E. 163. 

Much authority holds that blank indorsements of commercial paper 
are perfected contracts in writing. Wallace v. Reed, 70 Ind. 263; 
Wyant v. Pottorff, 37 Ind. 512; Tyson v. Joyner, 139 N. C. 69, 51 S. 
E. 803. 

Such indorsements must be introduced in evidence, or there is no 
contract of indorsement before the court, and the mere introduction of 
the note does not bring into the case the indorsement. 7 Cyc. 819. 

“The only assignment which will cut off the equities of the maker 
of a note is one made in conformity with the statute, and passing of 
legal title.” Massachusetts Loan & T. Co. v. Twichell, 7 N. D. 440, 
75 N. W. 786; Peck v. Bligh, 37 Ill. 317; Mullanphy Sav. Bank vy. 
Schott, 185 Il]. 655, 25 Am. St. Rep. 401, 26 N. E. 640; Skinner v. 
Raynor, 95 Iowa, 536, 64 N. W. 601; Wright v. Bartholomew, 66 App. 
Div. 357, 72 N. Y. Supp. 706; Williams v. Huntington, 68 Md. 590, 
6 Am. St. Rep. 477, 13 Atl. 386; Schlemmer v. Nelson, 123 Minn. 66, 
142 N. W. 1041; 3 R. C. L. 241; Condon v. Barnum, — Iowa, —, 106 
N. W. 514. 

By the pleadings and proof, the burden of proof was shifted over 
to plaintiff to show affirmatively that he was a bona fide holder in due 
course. 3 R.C. L. § 246. 


Brucs, Ch. J. This is an action to foreclose a real estate mortgage 
given to secure negotiable promissory notes in payment of a Hart-Parr 
engine and some plows. The plaintiff claims to be an innocent pur- 
chaser and indorsee. The answer denies that the plaintiff paid any 
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consideration for the notes in question, and also alleges a lack or failure 
of consideration in that the machine was never put in good working 
order, and that as the delivery and acceptance were conditioned upon 
this being done, and the machine had never been delivered or accepted, 
no obligation was incurred by the defendant. 

We are satisfied from a perusal of the evidence that the plaintiff was 
not a purchaser for value. He was a bookkeeper, working for a small 
salary, and for the person who allegedly sold him the notes. He abso- 
lutely refused to testify where he obtained the money with which to 
pay for the same, and our perusal of the evidence leads us to the conclu- 
sion that he would be unable to do so. . 

Even, however, if the plaintiff Simpson did not prove the payment 
of the $1,000 for the notes in question, he is still the holder and possessor 
of the same, and as such is entitled to bring this action. This being 
the case, we must face the defense of lack or failure of consideration. 

We are of the opinion that this defense is abundantly proved. We 
are, indeed, of the opinion that the evidence sustains the finding of the 
trial court that there was no legal delivery, since the machine was agreed 
to be placed in running order as a condition precedent to that delivery, 
and that was not done. 

We realize that a bill of sale was given and that as a rule the giving 
of a bill of sale passes title. 

We believe the law, however, also to be that “if, under a contract for 
the sale of specific goods, the seller is bound to do something to the goods 
for the purpose of putting them in a deliverable state, that is, into a 
condition in which the buyer is bound to accept them unless a different 
intention appears, the property does not pass until such thing is done, 
and that this is the law even where a bill of sale is given.” See 35 Cyc. 
282; Magee v. Billingsley, 3 Ala. 679; Benjamin, Sales, 3; Darden v. 
Lovelace, 52 Ala. 289; Parsons, Contr. 441; Story, Sales, § 296; Chitty, 
Contr. 10th Am. ed. 396, 397; Addison, Contr. 2d Am. ed. 225-228; 
McClung v. Kelley, 21 Iowa, 511; Hamilton v. Gordon, 22 Or. 560, 
30 Pac. 495; Welter v. Hill, 65 Minn. 274, 68 N. W. 26; Elgee Cotton 
Cases (United States v. Woodruff) 22 Wall. 180, 22 L. ed. 863; 24 
Am. & Eng. Enc. Law, 2d ed. 1049; Kitson Mach. Co. v. Holden, 
74 Vt. 104, 52 Atl. 272; H. M. Tyler Lumber Co. v. Charlton, 128 


Mich. 305, 55 L.R.A. 301, 92 Am. St. Rep. 452, 87 N. W. 268. In 
36 N. D.—34. 
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such a case the bill of sale is prima facie, but not conclusive, evidence of 
the passing of title. 

In the case at bar the bill of sale provided that the engine would be 
put in running order. This, we believe, was a condition precedent 
which was not performed. 

The judgment of the District Court is affirmed. 


Rosinson, J. (concurring specially). The plaintiff brings this ac- 
tion to foreclose a real estate mortgage given to secure negotiable prom- 
issory notes for $1,000 and interest from May 24th, 1914. The defense 
and the proof are that the notes were given for an old Hart-Parr engine 
of no value and some plows that were never delivered. The trial court 
gave a judgment in favor of the defendant. The claim of the plaintiff 
is that he was an innocent purchaser and indorsee of the notes in good 
faith and for value. The evidence shows the notes were transferred 
to the plaintiff, E. C. Simpson, by Maurice Donnelly, the payee. The 
plaintiff testifies that he paid for the notes and mortgage $1,000. He 
took the notes before they became due. He made no inquiry to ascer- 
tain what, if any, consideration Maurice Donnelly gave for the notes. 
He says: “I am a bookkeeper at Indianapolis agency of Terre Haute 
Brewing Company, and have held the position since September, 1895. 
Maurice Donnelly is the manager of the agency, and has been manager 
ever since I have been bookkeeper. I work under him in the same 
building. I paid the consideration of the notes in cash. It was 
savings from my salary. I was probably six months in accumulating 
the $1,000, from my savings to pay Mr. Donnelly. I decline to 
answer what salary I receive. I am paid by the month. I decline to 
answer how much a month.” 

Now a judge is presumed to know what is generally known by people 
of common intelligence. He knows the salary of bookkeeper is about 
a thousand a year, and few bookkeepers save more than half their salary. 
If the plaintiff had been able to accumulate $1,000 in five or six months, 
he would not have been a bookkeeper since September, 1895. A per- 
son must not come to this court and expect the judges to open their 
mouth and to shut their eyes and to swallow anything that may be 
submitted as evidence. The judgment of the trial court is affirmed. 
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STUTSMAN COUNTY BANK v. WILLIAM JONES. 
(162 N. W. 402.) 


Promissory notes—action on— judgment —evidence—rulings of court— 
-— prejudicial error. 
This is an action to recover on five promissory notes. A judgment for the 
defendant is reversed because of three prejudicial answers and because of a 
mass of prejudicial and incompetent evidence. 


Opinion filed January 13, 1917. 


Appeal from District Court, Stutsman County, W. LD. Nuessle, J. 

Reversed. 

W. H. Padden (George W. Thorpe and Russell D. Chase, of counsel), 
for appellant. 

It is not necessary that a conversion be alleged in technical terms, 
but facts stated in the pleading determine whether or not it is a con- 
version. 21 Enc. Pl. & Pr. p. 1077, and cases; 38 Cyc. 2070, note 
13, and cases; Jones v. Winsor, 22 S. D. 480; 118 N. W. 716. 

A tort can never be maintained as a counterclaim, especially in oppo- 
sition to an action on contract, excepting in very few instances. Hanson 
v. Skogman, 14 N. D. 445, 105 N. W. 90; 34 Cyc. 706-710; Brait- 
waite v. Akin, 3 N. D. 365, 56 N. W. 138; Tuthill v. Sherman, 32 S. 
D. 103, 142 N. W. 257; Hoeven v. Morley, 36 S. D. 421, 155 N. W. 
191; Pom. Code Remedies, §§ 669, 670. 

If the court permits an amendment which clearly the law does not 
allow, it is error. 31 Cyc. 373. 

Leave to amend should never be granted when it clearly appears 
that the pleader cannot truthfully do so, or that the application is for 
the purpose of delay. 31 Cyc. 373, 422; Fay v. Hunt, 190 Mass. 378, 
77 N. E. 502. 

A party seeking to amend must show good faith in all things. 31 
Cyc. 372; Barkley v. Hibernia Sav. & L. Soc. 21 Cal. App. 456, 132 


Note.—Some points of interest as to the proof of handwriting will be found 
discussed in the following notes: On apinion as to handwriting, 42 L.R.A. 771; on 
competency of witness as to handwriting, 63 L.R.A. 964. 
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Pac. 467; Silica Brick Co. v. Winsor, 171 Cal. 18, 151 Pac. 425; 
Holbert v. Keller, 161 Iowa, 723, 142 N. W. 962. 

The rule allowing amendments is broad and liberal, but it should not 
be abused, as is too often the case. Holbert v. Keller, supra; Davis v. 
Hibernia Sav. & L. Soc. 21 Cal. App. 444, 132 Pac. 462. 

And in passing upon a motion for permission to amend, the court 
should not act arbitrarily, but should exercise a sound, legal discretion. 
31 Cyc. 370, 373. 

The rule of pleading with reference to joinder of causes of action 
by counterclaim is the same as when the causes are set up in the com- 
plaint. McKinney v. Sundback, 3 S. D. 106, 52 N. W. 322. 

Cause of action must be related and belong to the same class, if they 
cannot be united in the same complaint. The same rule applies as 
to counterclaims in an answer, for they must rest upon the same ground 
as a complaint. Mares v. Wormington, 8 N. D. 329, 79 N. W. 441; 
31 Cyc. 422, and cases cited; Gould v. Gleason, 10 Wash. 476, 39 Pac. 
123; Ballston Spa Bank v. Marine Bank, 16 Wis. 125; Jacobs v. 
Mexican Sugar Ref. Co. 115 App. Div. 499, 101 N. Y. Supp. 320; 
Iltis v. Chicago, M. & St. P. R. Co. 40 Minn. 273, 41 N. W. 1040. 

But where the proposed amendment directly contradicts other parts 
of the answer, it can never be allowed. Further, the motion must be 
made with diligence, and the lack of diligence together with the want 
of any valid excuse therefor was alone sufficient to warrant the ruling 
disallowing the amendment. Paulsen v. Modern Woodmen, 21 N. D. 
241, 180 N. W. 231; Pratt, H. & Co. v. Tailer, 99 App. Div. 236, 90 
N. Y. Supp. 1023; Sunderland, Sel. Cas. on Proc. Code Pl. 695; 
Barton v. Laws, 4 Colo. App. 212, 35 Pac. 284; Townsend v. Sullivan, 
3 Cal. App. 115, 84 Pac. 435; Case v. Watson, 22 La. Ann. 350; 
Wells, F. & Co. v. McCarthy, 5 Cal. App. 301, 90 Pac. 202; 31 Cye. 
423; Bransford v. Norwich Union F. Ins. Co. 21 Colo. 34, 39 Pac. 
419; Dow v. Blake, 148 Ill. 76, 39 Am. St. Rep. 156, 35 N. E. 761; 
Newton v. Long, 138 Ky. L. Rep. 698, 22 S. W. 159; St. Clara Female 
Academy v. Northwestern Nat. Ins. Co. 101 Wis. 464, 77 N. W. 893. 

The right to amend should not be made use of to harass the opposing 
party, or to delay the proceedings. Holbert v. Keller, 161 Iowa, 723, 
142 N. W. 962. 

The authority of a bank officer to make a contract for the bank 
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must be clearly shown before such contract can be offered in evidence. 
Comp. Laws 1913, § 5150; First Nat. Bank v. Michigan City Bank, 
8 N. D. 608, 80 N. W. 766. 

Oral evidence of a written contract upon which damages are claimed 
cannot legally be received. These written instruments were directly 
in issue, and the admission of such secondary evidence was fatal error. 
1 Greenl. Ev. § 88; Johnson v. Kindred State Bank, 12 N. D. 336, 96 
N. W. 588; 2 Horwitz’s Jones, Ev. § 201. 

On cross-examination it is always proper to show the relations of 
the witness to the case and the parties,—his interest, his motives, and 
his knowledge of matters about which he testifies. State v. Kent, 
(State v. Pancoast) 5 N. D. 541, 35 L.R.A. 518, 67 N. W. 1059; 
Campau v. Dewey, 9 Mich. 381; Ah Doon v. Smith, 25 Or. 89, 34 
Pac. 1093; Sayres v. Allen, 25 Or. 211, 35 Pac. 254; 3 Enc. Ev. 832; 
Abbott, Civ. Jury Trials, pp. 220, 221; Hogen v. Klabo, 13 N. D. 
319, 100 N. W. 847; 1 Thomp. Trials, 2d ed. § 408. 

It is the rule that when the signature of a document is directly in 
dispute, the witness may testify that he saw the alleged subscriber 
write the identical signature upon the document. But this rule cannot 
here be applied because it has nothing to do with the question of stand- 
ards for comparison, for the reason that if the answer applied to collat- 
eral instruments and signatures, it would raise a collateral issue as 
to the execution of such collateral instruments. 1 Wigmore, Ev. §§ 
693, 1911, pp. 792, 793. 

Witnesses who testify to handwriting must first qualify; and the 
question of qualification is a question of law for the court. 3 Horwitz’s 
Jones, Ev. §§ 546, 549; 1 Wigmore, Ev. § 693. 

“Tt is the belief which the witness entertains upon comparing the 
_ writing in question with its exemplar in his mind, derived from some 
previous knowledge.” 1 Greenl. § 576; Horwitz’s Jones, Ev. § 547, 
p. 603; 1 Wigmore, Ev. § 693. 

“All evidence of handwriting, except where the witness saw the 
document written, is in its nature comparison.” 1 Greenl. Ev. § 576; 
3 Horwitz’s Jones, Ev. §§ 547, 549; 3 Wigmore, Ev. § 1991; 6 Enc. 
Ev. p. 386. 

Where the witness shows that his standard of comparison is his mental 
conception of the type of handwriting, having seen the party write 
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his name to collateral instruments, his testimony may be received. At 
best it is the belief of the witness, and its weight is for the jury. 1 
Greenl. Ev. § 577; 1 Wigmore, Ev. §§ 693-696, 698; Abbott, Proof of 
Facts, pp. 509-512; 6 Enc. Ev. p. 370; 3 Horwitz’s Jones, Ev. § 546. 

“From having seen letters, bills, or other documents, purporting to 
be the handwriting of the party, and having afterward personally 
communicated with him respecting them, or having acted upon them as 
his, the party knowing and acquiescing in such acts, founded upon their 
genuineness,” furnishes foundation for the belief of the witness. 1. 
Greenl. Ev. § 577; Wigmore, Ev. §§ 699-707, inclusive; Horwitz’s 
Jones, Ev. § 547, especially on p. 605 and cases cited; 17 Cyc. 161, 
and cases cited. 

“It is on this ground that clerks, cashiers, or other officers of banks 
at which a party has been accustomed to do business, may be competent 
to prove his handwriting, although they may never have seen him 
write.” Berg v. Peterson, 49 Minn. 420, 52 N. W. 37; 9 Am. & Eng. 
Enc. Law, p. 273; 3 Horwitz’s Jones, Ev. §§ 547, 548, 553, pp. 605, 
606; Riggs v. Powell, 142 Ill. 453, 32 N. E. 482; Doe ex dem. Mudd v. 
Suckermore, 5 Ad. & El. 719, 111 Eng. Reprint, 1338, 2 Nev. & P. 
16, W. W. & D. 405, 7 L. J. Q. B. N. S. 88; Wigmore, Ev. 2d ed. p. 
269; Com. v. Webster, 5 Cush. 295, 52 Am. Dec. 715; Jones v. Hug- 
gins, 12 N. C. (1 Dev. L.) 228, 17 Am. Dec. 567; Amherst Bank v. 
Root, 2 Met. 532; Salazar v. Taylor, 18 Colo. 538, 33 Pac. 369; 6 Enc. 
Ev. 429, and cases; 17 Cyc. 179; Com. v. Eastman, 1 Cush. 189, 48 
Am. Dec. 596; Sankey v. Cook, 82 Iowa, 125, 47 N. W. 1077; Martin 
v. Maguire, 7 Gray, 177; Van Sickle v. People, 29 Mich. 61; White 
Sewing Mach. Co. v. Gordon, 124 Ind. 495, 19 Am. St. Rep. 109, 24 
N. E. 1053; Winch v. Norman, 65 Iowa, 186, 21 N. W. 511. 

“Mere evidence of admission by a party that a writing was his is 
not enough.” 3 Horwitz’s Jones, Ev. § 555, p. 628. 

“A signature not genuine might be admitted to be so if it would 
serve the purpose of defense.” Rose v. First Nat. Bank, 91 Mo. 399, 
60 Am. Rep. 258, 3 S. W. 876; Edmonston v. Henry, 45 Mo. App. 
346; State v. Clinton, 67 Mo. 380, 29 Am. Rep. 506, 3 Am. Crim. 
Rep. 1382; 3 Horwitz’s Jones, Ev. § 555. 

“Such a conclusive condition as to genuineness does not arise from 
opinions based on knowledge of handwriting.” Wince v. Norman, 65. 
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Iowa, 186, 21 N. W. 511; Spottiswood v. Weir, 80 Cal. 448, 25 Pac. 
289; Territory v. O’Hare, 1 N. D. 48, 44 N. W. 1003; Moore v. United 
States, 91 U. S. 270, 23 L. ed. 346; 3 Horwitz’s Jones, Ev. § 554, and 
eases; 15 Am. & Eng. Enc. Law, 266; Abbott, Proof of Facts, p. 513. 

“Trrelevant papers are not admissible in evidence for the sole purpose 
of furnishing a standard of comparison; but to this rule exceptions are 
made in those cases where the papers offered are conceded by the oppo- 
site party to be genuine, or are such as he is estopped to deny, or 
where, for other reasons, no collateral issues can be raised by their 
introduction.” Cochrane v. National Elevator Co. 20 N. D. 178, 127 
N. W. 725; 15 Am. & Eng. Enc. Law, 2d ed. 268. 

The use of specimens is limited in certain jurisdictions to those which 
are “admitted” to be genuine. The admission must be that of the 
party, and not of the witness, and made by the pleadings or during 
the trial, or for the purpose of the trial. 3 Wigmore, Ev. § 2021; 
Hyde v. Woolfolk, 1 Iowa, 159; Merritt v. Straw, 6 Ind. App. 360, 
33 N. E. 657; State v. Minton, 116 Mo. 605, 22 S. W. 808; White Sew- 
ing Mach. Co. v. Gordon, 124 Ind. 495, 19 Am. St. Rep. 109, 24 N. 
E. 1053 ; Swales v. Grubbs, 126 Ind. 106, 25 N. E. 877; 17 Cyo. 165- 
167; Shorb v. Kinzie, 80 Ind. 500; Ratliff v. Ratliff, 63 L-R.A. 963, 
and note, 131 N. C. 425, 42 S. E. 887; Tucker v. Kellogg, 8 Utah,. 11, 
28 Pac. 870. 

Where the principle of estoppel permits the introduction of the stand- 
ard as genuine, it must be where the party against whom the standard 
is to be used is judicially estopped to deny the same according to the 
same rules as apply to judicial admissions. Swales v. Grubbs, 126 
Ind. 106, 25 N. E. 877; Rose v. First Nat. Bank, 91 Mo. 399, 60 Am. 
Rep. 258, 3 S. W. 876; 17 Cyc. 180, note 17; Smith v. Hanson, 18 
L.R.A.(N.S.) 520 and notes, 34 Utah, 171, 96 Pac. 1087; University 
of Illinois v. Spalding, 71 N. H. 163, 62 L.R.A. 817, 51 Atl. 731; 
State v. Seymour, 10 Idaho, 699, 79 Pac. 825; Wade v. Galveston, H. 
& S. A. R. Co. — Tex. Civ. App. —, 110 S. W. 84. 

“‘After evidence has been given in support of a writing, it may be 
corroborated by comparing the writing in question with a writing con- 
cerning which there is no doubt.” Baker v. Haines, 6 Whart. 284, 
36 Am. Dec. 224; Travis v. Brown, 43 Pa. 9, 82 Am. Dec. 540. 

“The witness may refresh his recollection by the use of the document 
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which he saw written, or other documents known to be genuine, but he 
must testify independently of the comparison.” 15 Am. & Eng. Enc. 
Law, 2d ed. 270, and cases cited; White v. Gordon, 124 Ind. 495, 19 
Am. St. Rep. 109, 24 N. E. 1053; 17 Cyc. 158, and notes, 2171. 

The rule is established upon the ground that otherwise there could 
be no evidence of signatures, and the law does not recognize impossi- 
bilities. Pepper v. Barnett, 22 Gratt. 405; Burr v. Harper, 1 Holt, 
N. P. 420; Redford v. Peggy, 6 Rand. (Va.) 316; McNair v. Com. 26 
Pa. 388; 3 Wigmore, Ev. §§ 2007, 2017; 1 Wigmore, Ev. § 785; 
Roe ex dem. Brune v. Rawlings, 7 East, 282, 103 Eng. Reprint, 107, 
3 Smith, 254; 15 Am. & Eng. Enc. Law, 258; Abbott, Proof of Facts, 
p. 514; 6 Enc. Ev. p. 418, and cases; 17 Cyc. 183. 

Where it clearly appears that two signatures purporting to be that of 
the same person, being exactly alike, it has been recognized as a fact 
that one signature must have been traced over the other, to bring into 
existence such a likeness, and therefore opinion evidence is a relevant, 
and it is error to disallow it. 3 Horwitz’s Jones, Ev. § 553; 15 Am. 
Enc. Law, 277; Stitzel v. Miller, 250 Ill. 72, 34 L.R.A.(N.S.) 1004, 
95 N. EB. 538, Ann. Cas. 1912B, 412; University of Dllinois v. Spalding, 
62 L.R.A. 870, note. 

Knauf & Knauf, for respondent. 

“The amendment of the answer was a matter entirely within the 
discretion of the superior court.” Rev. Laws, chap. 178, § 48; Rich- 
mond Iron Works v. Woodruff, 8 Gray, 447; Smith v. Whiting, 100 
Mass. 122. | 

These and like acts are done and allowed by the court in furtherance 
of justice, and the action of the court in allowing or refusing amend- 
ments will not be disturbed unless it clearly appears that its discretion 
has been abused. Comp. Laws 1913, § 7482; Nassau Sav. Bank v. 
Lovejoy, 1 N. D. 211, 46 N. W. 411; Finlayson v. Peterson, 11 N. 
D. 45, 89 N. W. 855; Anderson v. First Nat. Bank, 5 N. D. 80, 64 
N. W. 114; Rae v. Chicago, M. & St. P. R. Co. 14 N. D. 507, 105 N. 
W. 721; Barker v. More Bros. 18 N. D. 82, 118 N. W. 823; Martin 
v. Luger Furniture Co. 8 N. D. 220, 77 N. W. 1003; Webb v. Wegley, 
19 N. D. 606, 125 N. W. 562; Kersten v. Great Northern R. Co. 28 
N. D. 3, 147 N. W. 787; Jackson v. Jackson, 94 Cal. 446, 29 Pac. 957; 
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French v. State Farmers’ Mut. Hail Ins. Co. 29 N. D. 426, L.R.A. 
1915D, 766, 151 N. W. 7. 

Good logic presents no reason why signatures sworn to be those of 
the person claiming to have made them should not be given the jury 
to compare with the signature which he denies that he made. It does 
not involve collateral issues. Comp. Laws 1913, § 7871; Dietz v. 
Grand Rapids Fourth Nat. Bank, 69 Mich. 287, 37 N. W. 220; 1 
Green]. Ev. §§ 100, 576-582. 

Such evidence is to be weighed by the jury to determine its value 
Just the same as other testimony offered to the jury. Greenl. Ev. § 575; 
3 Horowitz’s Jones, Ev. §§ 546-549; 6 Enc. Ev. 387. 

Where the signature of a person to a document in the case is disputed, 
checks, notes, and other instruments confessedly signed by him are 
proper evidence to give to the jury for comparison. Com. v. Eastman, 
1 Cush. 189, 48 Am. Dec. 600; Sankey v. Cook, 82 Iowa, 125, 47 N. 
W. 1077. 

Evidence respecting handwriting may be given by comparison made 
by experts, or by the jury, with writings of the same person which are 
proved to be genuine. Code, § 3655; Winch v. Norman, 65 Iowa, 
186, 21 N. W. 511; Hyde v. Woolfolk, 1 Iowa, 162; Van Sicle v. 
People, 29 Mich. 61; 1 Rice, Ev. p. 339. 

In this age, when all men read and write, the jury is quite as capable 
as paid experts to judge of handwriting. Cochrane v. National Eleva- 
tor Co. 20 N. D. 178, 127 N. W. 725; Morris v. Norton, 21 C. C. A. 
558, 43 U. S. App. 739, 75 Fed. 912. 

Plaintiff cannot stand silently by and hear the sworn statements of 
the genuineness of the signatures on which both plaintiff and defendant 
acted and not deny them, and afterwards complain. Oliver v. Louis- 
ville & N. R. Co. 43 La. Ann. 804, 9 So. 481; Johnson v. Day, 78 Me. 
224, 3 Atl. 647; Jewett v. Banning, 21 N. Y. 27; Corser v. Paul, 41 N. 
H. 24, 77 Am. Dec. 753; 2 Greenl. Ev. §§ 197, 230, 232; Phelps v. 
Gilchrist, 28 N. H. 266; Molineux v. Eastman, 14 N. H. 507; 1 
Phillips Ev. Cowen & Hill’s Notes, 358; Com. v. Call, 21 Pick. 522, 
32 Am. Dec. 284; Hersey v. Barton, 23 Vt. 685; Brainard v. Buck, 
25 Vt. 579, 60 Am. Dec. 291; Boston & W. R. Co. v. Dana, 1 Gray, 
104; Hlumphreys v. Guillow, 13 N. H. 385, 88 Am. Dec. 499. 

“The rule extends to declarations made in the presence of officers or 
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agents of a corporation who have the authority to act for and bind 
the corporation with respect to the matters to which the statements made 
in their presence relate.” O.S. Paulson Mercantile Co. v. Seaver, 8 
N. D. 215, 77 N. W. 1001; Homer v. Wallis, 11 Mass. 309, 6 Am. 
Dec. 169 ; Hammond’s Case, 2 Me. 33, 11 Am. Dec. 39; Ferrers v. Shir- 
ley, Fitzg. 195, 94 Eng. Reprint, 716; Titford v. Knott, 2 Johns. Cas. 
211; Com. v. Carey, 2 Pick. 47; Griffiths v. Williams, 1 Cromp. & 
J. 47, 148 Eng. Reprint, 1329; Moody v. Rowell, 17 Pick. 490, 28 
Am. Dec. 818; Rogers v. Ritter, 12 Wall. 317, 20 L. ed. 417; Berg v. 
Peterson, 49 Minn. 420, 52 N. W. 37; Salazar v. Taylor, 18 Colo. 
538, 33 Pac. 369. 

The common-law rule has been modified in this country, and any writ- 
ing admitted or proved to contain the genuine writing or signature of 
the party may be admitted for the purpose of being used as a standard 
of comparison, although not admissible for any other purpose. Missis- 
sippi Lumber & Coal Co. v. Kelly, 19 S. D. 577, 104 N. W. 265, 9 
Ann. Cas, 449; Cannon v. Sweet, — Tex. Civ. App. —, 28 8S. W. 718; 
Moore v. Palmer, 14 Wash. 134, 44 Pac. 142; University of Illinois 
v. Spalding, 71 N. H. 163, 62 L.R.A.817, 51 Atl. 731; Tyler v. Todd, 
36 Conn. 223. 

If the presiding judge is satisfied of the genuineness of the signature 
to the exhibits from the proofs offered, they are proper to go to the 
jury for comparison purposes. Lyon v. Lyman, 9 Conn. 56; Costello 
v. Crowell, 183 Mass. 352; Richardson v. Newcomb, 21 Pick. 317; 
Moody v. Rowell, 17 Pick. 495, 28 Am. Dec. 317; Homer v. Wallis, 
11 Mass. 309, 6 Am. Dec. 169; Sweetser v. Lowell, 33 Me. 446; Wood- 
man v. Dana, 52 Me. 9; Wilson v. Beauchamp, 50 Miss. 24; Garvin 
v. State, 52 Miss. 209; State v. Hastings, 53 N. H. 460; Bell v. Brew- 
ster, 44 Ohio St. 690, 10 N. E. 679; Bragg v. Colwell, 19 Ohio St. 
407; Koons v. State, 36 Ohio St. 198; Pavey v. Pavey, 30 Ohio St. 
600; Adams v. Field, 21 Vt. 256; State v. Ward, 39 Vt. 225; Rowell 
v. Fuller, 59 Vt. 688, 10 Atl. 853; Hanriot v. Sherwood, 82 Va. 1; 
State v. Thompson, 80 Me. 194, 6 Am. St. Rep. 172, 13 Atl. 892, 7 
Am. Crim. Rep. 164; Com. v. Coe, 115 Mass. 504; Costello v. Crowell, 
133 Mass. 352, 189 Mass. 590, 2 N. E. 698; Nunes v. Perry, 113 Mass. 
276; Gurley v. Armentraut, 6 Ohio C. C. N. S. 156, 27 Ohio C. C. 
199; Jacobs v. Boston Elev. R. Co. 188 Mass. 245, 74 N. E. 349; 


STUTSMAN COUNTY BANK v. JONES 539 


Baker v. Haines, 6 Whart. 284, 36 Am. Dec. 224; M’Corkle v. Binns, 
5 Binn. 340, 6 Am. Dec. 420; Vickroy v. Skelley, 14 Serg. & R. 372; 
Callan v. Gaylord, 3 Watts, 321; Lodge v. Phipher, 11 Serg. & R. 
333; Farmers’ Bank v. Whitehill, 10 Serg. & R. 110; Bank of Pennsyl- 
vania v. Haldeman, 1 Penr. & W. 161; 2 Starkie, Ev. 375. 

In England and in the earlier decisions in this country, such exhibits 
of genuine signatures of persons to prove the disputed signature were 
inadmissible, and should not go to the jury for comparison purposes, 
chiefly because of the fact that many of the jurors were unable to read 
or write. But this rule is not now followed in this country. Cochrane 
v. National Elevator Co. 20 N. D. 169, 127 N. W. 725; Jacobs v. 
Boston Elev. R. Co. 188 Mass. 245, 74 N. E. 349; 23 Century Dig. § 
112, Col. 1687; Schmuck v. Hill, 2 Neb. (Unof.) 79, 96 N. W. 158; 
Hobart v. Verrault, 74 App. Div. 444, 77 N. Y. Supp. 483; Pulliam v. 
Sells, 124 Ky. 310, 99 S. W. 289; State v. Seymour, 10 Idaho, 699, 
79 Pac. 825; Gurley v. Armentraut, 6 Ohio C. C. N. S. 156, 27 Ohio C. 
C. iu9; Groff v. Groff, 209 Pa. 603, 59 Atl. 65; Mississippi Lumber 
& Coal Co. v. Kelly, 19 S. D. 577, 104 N. W. 265, 9 Ann. Cas. 449; 
Morrison v. Porter, 35 Minn. 425, 59 Am. Rep. 331, 29 N. W. 54; 
Cochran v. Stein, 118 Minn. 323, 41 L.R.A.(N.S.) 391, 1386 N. W. 
1037; Smith v. Hanson, 34 Utah, 171, 18 L.R.A.(N.S.) 520, 96 Pac. 
1087; State v. Coleman, 17 S. D. 594, 98 N. W. 175; Macomber v. 
Scott, 10 Kan. 335; Moody v. Rowell, 17 Pick. 452, 28 Am. Dec. 318; 
State v. Kent, 83 Vt. 28, 26 L.R.A.(N.S.) 990, 74 Atl. 389, 20 Ann. 
Cas. 1334; 2 Elliott, Ev. § 1103; State v. Thompson, 80 Me. 194, 6 
Am. St. Rep. 172, 13 Atl. 892, 7 Am. Crim. Rep. 164; Dietz v. Fourth 
Nat. Bank, 69 Mich. 287, 37 N. W. 220; Homer v. Wallis, 11 Mass. 
309, 6 Am. Dec..169; Travis v. Brown, 43 Pa. 9, 82 Am. Dec. 540; 
State v. Minton, 116 Mo. 605, 22 S. W. 808. 

An expert need not have previous acquaintance or knowledge of the 
standard to authorize him to express an opinion from comparison. 
15 Am. & Eng. Enc. Law, 277; Woodman v. Dana, 52 Me. 9; Travis 
v. Brown, 43 Pa. 9, 82 Am. Dec. 540. 


Rosinson, J. In this case the judgment must be reversed, with 
costs of both courts, and a new trial awarded. The record abounds 
with errors, and it gives a strong conviction to the writer of this opinion 
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that counsel for defendant has been trifling with the due administra- 
tion of justice. Nearly two years ago this action was commenced to 
recover from the defendant about $6,800 and interest on five promis- 
sory notes. The first answer admits the making of the notes, and 
then goes on to state a lot of prejudicial matter which was neither a 
defense nor a counterclaim. There is a second and a third answer, in 
which the making of the notes is denied, but each answer admits an 
indebtedness to about the amount of the notes, and then states a mass 
of prejudicial matter which was neither a defense nor a counterclaim. 
And at the close of the trial, after evidence had been offered to sustain 
the prejudicial matter called a counterclaim, it was dismissed on 
motion of counsel for the defendant. 

It is true counsel for defendant claims the first answer “was hurriedly 
drawn by counsel and hurriedly signed by defendant, who knew not 
the contents of the answer and who had not read the complaint, and: 
who did not know the description of the notes in the complaint.” It 
is said: “He had informed counsel that there was an unpaid balance 
on the notes he had given the bank for the sum of $6,800, but that he 
had many effects, and counsel, believing the plaintiff bank to have set 
out the notes actually given by William Jones, hurriedly drew the 
answer, and William Jones signed it to catch his train home.” (Brief, 
page 3.) 

The complaint on the five promissory notes is short. It can be read 
understandingly in five minutes, and it is duly verified. There should 
have been no such haste and rush as to require the defendant to sign and 
to verify an answer when he “knew not the contents of the answer and 
had not read the complaint.” 

On the trial there was a great conflict of testimony, and doubtless some 
reckless swearing as to whether or not defendant signed the notes. 
For the purpose of disproving the signatures on the five promissory 
notes by comparing the same with signatures on other documents not 
in the case, the defendant put in evidence numerous checks and docu- 
ments, with evidence to show that the same bore the genuine signature 
of Jones. Objections were duly made that every such document pre- 
sented a new issue on the genuineness of the signature to each particular 
document. On this point there are perhaps one hundred errors occur- 
ring and duly assigned, when one such error should have been quite 
sufficient. 
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There are three ways of proving the signature to an instrument: 
The first 1s by the persons who were present and saw it signed, the second 
is by persons who have gradually become acquainted with the signature 
and know it just the same as one man knows another, the third is by 
experts who may give their opinion by comparing the signature in 
question with signatures confessedly genuine, and not made for the 
purpose of comparison. 

The issue was only on the genuineness of defendant’s signature to 
the notes, and the case should not have been prejudiced and lumbered 
with any matter not material to that issue. As it is manifest there 
has not been a fair trial, a new trial is granted, and it is by this court 
ordered and adjudged that the judgment herein be reversed, with costs 
of both courts. And it is ordered within fifteen days after the remit- 
titur is filed, the plaintiff may elect to amend his complaint so as to 
state a cause of action based on the consideration for which the notes 
were given, as well as a cause of action on the notes, because if the 
defendant was owing $6,800, as alleged in the answer, it was not paid 
or discharged by the giving of void or counterfeit notes. And if the 
complaint be amended, the defendant must answer the same within 
fifteen days. 


Grace, J. I dissent. 
Curistianson, J. I concur in the result only. 


GracE, J. I dissent to the within opinion only on the ground: It 
1s my opinion that the exhibits in the form of checks are competent testi- 
mony for one purpose, namely, to be used as a standard of comparison 
in proving the genuineness of the handwriting in question. They would 
not be admissible for any other purpose in the case. 


On Petition for Rehearing (filed April 23, 1917). 


Rosinson, J. In this case the original opinion clearly points out 
that there was not a fair trial and that the defense was not fairly con- 
ducted. Even though the court may have been justified in assuming the 
good faith of counsel and in allowing three successive prejudicial amend- 
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ments of a pleading to be afterwards voluntarily abandoned and stricken 
out, and in allowing counsel to encumber the record with repeated offers 
of irrelevant and incompetent testimony, it does not justify the counsel ; 
and it does not justify counsel in permitting his client to sign and 
swear to a pleading without reading it and knowing its contents. This 
court does not purpose by silence to approve such conduct or to pass it 
without rebuke. The motion for a rehearing is denied. 


CuristTianson, J. (concurring specially). Certain matters discussed 
and language used in the original opinion did not wholly meet with my 
approval, but as the result, in my opinion, was right, I concurred in 
such result only. I have considered the petition for rehearing and 
still believe that the result announced in the original opinion was cor- 
rect, I therefore concur in denying the petition for rehearing. I do 
not, however, concur in the views expressed by Mr. Justice Robinson, 
either in the original opinion or in the opinion upon rehearing crit- 
icizing the conduct of respondent’s counsel, and I am authorized to say 
that all the remaining members of the court share my views on this 
latter question. 





JOHN A. WINKEL, Jz., v. ATLAS LUMBER COMPANY, 


a Corporation. 


(162 N. W. 364.) 


Special agent — special and limited authority — acts of — principal — cannot 
bind —excess of authority. 
1, When a special agent acts under a special and limited written authority, 
he cannot bind his principal by any act in excess of his written authority. 


Loss — party who incurs—must bear — folly — mistake. 
2. In general, a party must bear such loss as he incurs by reason of his 
own folly. 


Opinion filed March 19, 1917. Rehearing denied April 24, 1917. 


Appeal from District Court of Adams County, Hon. W. C. Crawford, 
Judge. 
Reversed. 
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Flynn & Traynor, for appellant. 

The promise of one to answer for the debt of another is not an original 
promise, and is within the Statute of Frauds, and must be in writing.. 
N. D. Comp. Laws, § 5888. 

An agent acting under a general grant of power has no authority to. 
enter into a contract of guaranty, and it is not binding upon his prin- 
cipal unless its acceptance is communicated to the principal. 2 C. J. 
665; N. D. Comp. Laws, §§ 6653, 6656. 

The acts of a special agent, under special and limited written. 
authority, outside of such authority, do not bind his principal, unless 
all the facts are communicated to the principal and followed by ratifi- 
cation or the acceptance and retention of substantial benefits by the 
principal. Such a contract is for the court to construe, and not for 
the jury. Queen City F. Ins. Co. v. First Nat. Bank, 18 N. D. 603, 
22 L.R.A.(N.S.) 509, 120 N. W. 545; Jones, Ev. § 172, and cases. 
cited. 

‘“‘Where the authority is conferred in writing, the nature and extent 
thereof are questions of law for the court, and should not be submitted 
to the jury.” 2 C. J. 964; Sharp v. Kilborn, 64 Or. 371, 130 Pac. 
735; Williamson v. North Pacific Lumber Co. 38 Or. 560, 63 Pac. 16,. 
64 Pac. 854; Anderson v. Adams, 43 Or. 621, 74 Pac. 215; Atwood v. 
Rose, 32 Okla. 355, 122 Pac. 929; Sullivant v. Jahren, 71 Kan. 127, 
79 Pac. 1071; Philadelphia Mortg. & T. Co. v. Hardesty, 68 Kan. 683, 
75 Pac. 1115; Cain Bros. Co. v. Wallace, 46 Kan. 138, 26 Pac. 445. 

An agent can never have authority, either actual or ostensible, to do. 
an act which is, and is known or suspected by the persons with whom 
he deals to be, a fraud upon the principal. Comp. Laws 1918, § 6327; 


20.5. 576. 


It is the duty of one dealing with a known agent of another to ascer- 
tain the power and authority of the agent to act in any given matter, and 
he fails to do so at his own peril. Comp. Laws 1913, § 6342; 2 C. J. 
559, 583, 585; Lovett, H. & P. Co. v. Sullivan, 189 Mass. 535, 75 N. E. 
738; Blackmer v. Summit Coal & M. Co. 187 Ill. 32, 58 N. E. 289; 
Siebold v. Davis, 67 Iowa, 560, 25 N. W. 778; Robinson v. American 
Fish & Oyster Co. 17 Cal. App. 212, 119 Pac. 388; Schaeffer v. Mutual 
Ben. L. Ins. Co. 38 Mont. 459, 100 Pac. 225; Morris v. Ewing, 8 N. D. 
99, 76 N. W. 1047; Corey v. Hunter, 10 N. D. 12, 84 N. W. 570; 
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Rounseville v. Paulson, 19 N. D. 466, 126 N. W. 221; Lederer v. 
Union Sav. Bank, 52 Neb. 133, 71 N. W. 954; Bryant v. Bank of Com- 
merce, 95 Wis. 476, 70 N. W. 480; Hoyer v. Ludington, 100 Wis. 441, 
76 N. W. 348; Godfrey v. Schneck, 105 Wis. 568, 81 N. W. 656; 
J. I. Case Threshing Mach. Co. v. Eichinger, 15 8. D. 530, 91 N. W. 
S2; Jasper v. Hazen, 2 N. D. 401, 51 N. W. 5838; Elder v. Stuart, 85 
Iowa, 690, 52 N. W. 660; Strickland v. Council Bluffs Ins, Co. 66 
Iowa, 466, 23 N. W. 926; Iverson v. Metropolitan L. Ins. Co. 151 
Cal. 746, 13 L.R.A.(N.S.) 866, 91 Pac. 609; Brown v. Grady, 16 
Wyo. 151, 92 Pac. 622; Williams v. Kerrick, 105 Minn. 254, 116 N. 
W. 1026; Billings v. Morrow, 7 Cal. 171, 68 Am. Dec. 235; McIntosh- 
Huntington Co. v. Rice, 13 Colo. App. 393, 58 Pac. 358; Peddicord 
v. Berk, 74 Kan. 236, 86 Pac. 465; Brown v. Gilpin, 75 Kan. 773, 
90 Pac. 267; Halsell v. Renfrow, 14 Okla. 674, 78 Pac. 118; 2 Ann. 
Cas. 286; Monson v. Kill, 144 Ill. 248, 33 N. E. 48; Hatch v. Taylor, 
10 N. H. 538. 

And where the principal has innocently received benefits under such 
a contract, and, before learning the true state of facts, has put it beyond 
his power to return or restore the benefits received, or if, without his 
fault, conditions are such that he cannot be placed in statu quo or repu- 
diate the entire transaction without loss, then there is no ratification. 
2 C. J. 496; Comp. Laws 1913, § 6331; Collateral Loan Co. v. Sallin- 
ger, 195 Mass. 135, 80 N. E. 811; Billings v. Morrow, 7 Cal. 176, 
68 Am. Dec. 235; Halsell v. Renfrow, 14 Okla. 674, 78 Pac. 118, 2 
Ann. Cas. 286; Davis v. Talbot, 1387 Ind. 235, 36 N. E. 1098; Roberts 
v. Rumley, 58 Iowa, 301, 12 N. W. 323; Shull v. New Birdsall Co. 15 
S. D. 8, 86 N. W. 654; Jewell Nursery Co. v. State, 5 S. D. 623, 59 
N. W. 1025; Moyle v. Congregational Soc. 16 Utah, 69, 50 Pac. 806; 
Nichols v. Bruns, 5 Dak. 28, 37 N. W. 752; Martinson v. Kershner, 32 
N. D. 46, 155 N. W. 37. 

A person cannot be considered a party to an action unless he is prop- 
‘erly served with process and brought into court. The mere naming 
him as a defendant is not enough. Hicks v. Besuchet, 7 N. D. 429, 
66 Am. St. Rep. 665, 75 N. W. 793; 32 Cyc. 492, 496, and the cases 
‘cited. 

It is for the court to determine from the record of an action in a 
foreign jurisdiction, when offered in evidence here, whether or not a 
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person was a party to such foreign action, and sueh question should not 
be submitted to the jury. Queen City F. Ins. Co. v. First Nat. Bank, 
18 N. D. 603, 22 L.R.A.(N.S.) 509, 120 N. W. 545; 38 Cyc. 1511. 

The question of the legal effect and sufficiency of the pleadings is 
held to be a question of law for the court, so also whether a failure to 
serve process has worked a discontinuance of an action. 38 Cyc. 1512, 
1522, 1527, note 51, 1528, note 41. 

P. D. Norton and C. M. Parson (Langer & Nuchols of counsel) 
for respondent. 


Rosinson, J. The plaintiff shows that in 1911 he joined with 
‘defendant in an attachment suit against one Hirschmann, each agreeing 
to pay an apportionate share of the cost. The attachment was levied. 
Then settlement was made, and each party received full payment of his 
claim, with costs. The claim of the plaintiff was $51,50, and that of 
defendant was $765.50. Some two years after the attachment suit 
had been settled, an action was commenced in the Kossuth county circuit 
court of Iowa to recover $5,000 as real and exemplary damages for the | 
alleged conversion of certain personal property taken in the attachment 
suit and transferred by bill of sale to the plaintiff. The claim was 
that the bill of sale was merely a security, and that the plaintiff in this 
action had wrongfully sold and converted the property. Without in 
any manner consulting the Atlas Lumber Company or giving them any 
notice of the Iowa action, the plaintiff voluntarily went to Iowa as a 
witness. Then a summons was served on him. The service was at 
once declared void on a showing that the plaintiff in this action merely 
went to Iowa as a witness in the case there pending. The Iowa action 
amounted to nothing and it was dismissed. However, the plaintiff 
avers that in this Iowa action he paid out necessary attorneys’ fees and 
expenses, amounting to $821.18, and that the apportionate share of 
such expense justly due and owing from the defendant is the sum of 
$769.50 and interest. 

It seems the trial court submitted all questions of law and fact 
to the jury, and they found a verdict against the defendant for $635. 
The defendant appeals from the judgment on the verdict and from an 
order denying a motion for judgment notwithstanding the verdict. 


There is no claim that the Atlas Company ever made a contract to 
36 N. D.—35. 
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share in the cost, except by its auditor, and his authority was based on 
a letter to him as follows: ‘This letter will give you authority to sign 
the company’s name to any paper necessary to attach any goods this 
man has, or prepare any papers that are found necessary to protect 
our interest and to collect our account.” 

This was given at the time of the attachment proceeding, and clearly 
it related to the attachment suit, and not to such costs as the plaintiff 
might possibly incur in a wild-goose trip down to some port in Iowa. 
In any event, to lay a foundation for a recovery against the Atlas Com- 
pany for costs incurred in the Iowa suit, the plaintiff should first have 
consulted with the Atlas Company and given them fair notice of the 
pendency of a suit. If the plaintiff really did pay out such an enor- 
mous bill of costs for attorneys fees, he must charge it to his own folly. 
He is as the man who went down from Jerusalem to Jericho and felt? 
among thieves. The judgment is reversed and it is ordered that judg- 
ment be entered in favor of the defendant notwithstanding the verdict. 


Curistianson, J. I concur in the result reached by Mr. Justice 
Robinson. 


Bruor, Ch. J. I dissent. 


Graoz, J. I dissent. 


FIRST NATIONAL BANK OF VALLEY CITY, NORTH DA- 
KOTA, a Corporation, v. JAMES KELLY, Sheriff of Barnes 
County, North Dakota, and County of Barnes, a Municipal Cor 
poration. 


(162 N. W. 901.) 


Personal property taxes— lien for—in favor of state and county — subse- 
quently acquired property —tax debtor —lien on specific property only 
— same class. 
1. Sections 2171 and 2186 of the Compiled Laws of 1913, which give to 
the state and county a lien for personal property taxes of the tax debtor and 


FIRST NATIONAL BANK v. KELLY 547 


authorize distraint of the personal property owned or subsequently acquired 
by the tax debtor, construed and held to create a lien against a specific personal 
property only for taxes levied against a valuation of property of the same class. 
Advance Thresher Co. v. Beck, 21 N. D. 55, followed. 


Mortgage on building —on railroad right of way — lien of —superior to tax 
lien=—for taxes on other classes of personal property. 

2. The lien of a mortgage on a building situated upon a railroad right of 
way is superior to the preference right of the county to sell the building for 
the personal property taxes of the tax debtor, assessed against a valuation of 
other classes of personal property. 


Personal property — mortgagee of—tender of taxes—lien on property — 
sale of property for—may be enjoined. 

3. A mortgagee of personal property who is not the tax debtor is entitled, 

upon tendering the taxes, which are a lien upon the property, to enjoin the sale 

of the property mortgaged, except ag the same may be sold subject to the 


mortgage, 


Opinion filed April 28, 1917. 


Appeal from District Court, Barnes County, J. A. Coffey, J. 

Affirmed. 

M. J. Englert, State’s Attorney, for appellants. 

Under our statutes the county’s lien for personal property taxes is 
superior to a subsequent mortgage. Iowa Land Co. v. Douglas County, 
8S. D. 491, 67 N. W. 52; Farmers Loan & T. Co. v. Memminger, 48 
Neb. 17, 66 N. W. 1014; Minnesota v. Central Trust Co. 36 C. C. A. 
217, 94 Fed. 244, 

The legislative intent was to make all personal taxes assessed 
against a party a paramount lien upon all personal property owned by 
the tax debtor. Minneapolis Threshing Mach. Co. v. Roberts County, 
34 8S. D. 498, L.R.A.1915D, 886, 149 N. W. 163; Crawford v. Koch, 
169 Mich. 372, 135 N. W. 339. 

The collection of personal property taxes by distraint cannot be en- 
joined. Minneapolis, St. P. & S. Ste. M. R. Co. v. Dickey County, 
11 N. D. 107, 90 N. W. 260; Bismarck Water Supply Co. v. Barnes, 
30 N. D. 555, L.R.A.1916A, 965, 153 N. W. 454; Merchants State 
Bank v. McHenry County, 31 N. D. 108, 153 N. W. 386. 

Winterer & Ritchre, for respondent. 

Personal property taxes upon farm machinery for certain years are 
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specific taxes against specific property, and do not constitute a lien 
upon a building upon a railroad right of way, superior to a subsequent 
chattel mortgage thereon. The personal property here mentioned 
belongs to separate classes, was so assessed, and such was the legislative 
intent. Rev. Codes, 1905, § 1557, Comp. Laws 1913, § 2171; Ander- 
son v. State, 23 Miss. 459; United States v. Fisher, 2 Cranch, 358, 
2 L. ed. 304; United States v. Hooe, 3 Cranch, 73, 2 L. ed. 370. 

A prior right of payment does not of itself constitute a lien. A 
lien is a qualified right, which in a given case may be exercised over 
the property of another. If another valid lien is acquired on the prop- 
erty before it is attached for taxes, this right is lost. Lickbarrow v. 
Mason, 6 East, 20, 102 Eng. Reprint, 1192, 2 T. R. 63, 1 H. Bl. 371, 
1 Revised Rep. 425, 4 Eng. Rul. Cas. 756; Act of Congress of March 
3, 1797, 1 Stat. at L. 515, chap. 20, § 5, Comp. Stat. 1916, § 6372. 

Only as to the specific personal property assessed and against which 
is the tax lien claimed shall such lien have priority over other liens. 
The law does not give a tax lien on other specific personal property upon 
which there is a valid individual lien in favor of another any such 
priority right. Advance Thresher Co. v. Beck, 21 N. D. 55, 128 N. 
W. 315, Ann. Cas. 1913B, 517. 

Any different construction “would burden personal property with 
secret liens to an extent to be abhorred, and would be a restraint upon 
the free exchange and alienation of personal property that ought not 
to be drawn from the statute when such meaning is not clearly mani- 
fested.” Bridewell v. Morton, 46 Ark. 73; Binkert v. Wabash R. Co. 
98 Ill. 205. 

A mortgagee of personal property not subject or susceptible to 
a tax lien, the right to which only exists as to other property or 
another class, may enjoin the sale under distraint, of such property. 
Farrington v. New England Invest. Co. 1 N. D. 102, 45 N. W. 191; 
Bismarck Water Supply Co. v. Barnes, 30 N. D. 55, L.R.A.1916A, 
965, 153 N. W. 454. 


BrrpzEt., J. This is an appeal from a judgment of the district 
court of Barnes county restraining the collection of personal taxes by 
the sale of certain personal property under circumstances that will 
more fully appear in the statement of facts. The defendant appeals 
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and demands a review of the entire case. The facts are as follows: 
From 1910 to 1913, both years inclusive, the Westergaard Machinery 
Company of Valley City owned and, during part of the time, occupied 
a building situated upon the right of way of the Northern Pacific 
Railroad. During these years taxes were levied upon assessments of 
the personal property of the machinery company as follows: 


Building Goods Auto Total valuation. 
1910 $600 $1800 $2400 
1911 600 2640 $258 8498 
1912 600 600 
1913 600 600 


Early in January, 1912, the Westergaard Machinery Company sold 
its farm machinery, but retained the building, upon which it gave a 
chattel mortgage, on the 15th day of January, 1912, to the First 
National Bank of Valley City, the plaintiff herein. At the time the 
mortgage was given the delinquent personal taxes of the machinery 
company for the previous years, as shown above, had not been paid. 

On or about the 11th of January, 1915, the sheriff of Barnes county 
levied upon the building for all deliquent personal taxes of the Wester- 
gaard Machinery Company as shown above, and the plaintiff brought 
this action against the sheriff and other officers of Barnes county to 
enjoin the sale of the building. Plaintiff tendered $205.44, the same 
being the amount of all personal taxes, interest, and penalty which 
had been levied against the machinery company upon the basis of the 
valuation of the building, which tender has been kept good. The 
district court issued an order permanently enjoining the sale of the 
building referred to for taxes assessed against the Westergaard Machin- 
ery Company, “excepting that such sale may be made subject to the 
lien of the First National Bank of Valley City, North Dakota, as shown 
by its chattel mortgage.” 

The only question that arises upon this appeal is as to the proper 
application of §§ 2171 and 2186 of the Compiled Laws of 1913. The 
sections in question read as follows: 

Section 2171: “The right of the state and each and every county 
thereof to enforce the collection of personal property taxes shall take 
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and have precedence of any and all liens on or against personal prop- 
erty of a tax debtor; provided, that any person holding a lien on per- 
sonal property of any tax debtor may demand and require the property 
of the tax debtor not covered by a lien to be first exhausted in the pay- 
ment of such taxes.” 

Section 2186: “Taxes upon real property are hereby made a perpetual 
paramount lien thereupon against all persons and bodies corporate, 
except the United States and the state, and taxes due from any person 
upon personal property shall be a lien upon any and all real and 
personal property owned by him at the time the tax became due, or 
which may be subsequently acquired by him, and the title to any of 
which personal property so owned or subsequently acquired remains in 
him at the time of the distraint. All taxes shall, as between vendor and 
purchaser, become a lien upon real estate on and after the first day of 
December in each year.” 

Section 2186 is the older of the two statutes above quoted, and from 
an examination of its provisions it is apparent that it is intended to 
create a tax lien upon personal property owned by the tax debtor for 
the sole purpose of enabling the collection of the tax by distraint, and 
not for the purpose of preventing a sale free from the taxes before 
the property is levied upon for their collection. The statute purports 
to make the taxes owing by a tax debtor a lien, not only against the 
personal property “owned by him at the time the taxes become due,”’ 
but also against that which “may be subsequently acquired by him.” 
The purpose of a provision which thus extends the lien of the tax to 
property regardless of whether or not it was owned by the tax debtor 
at the time of the assessment could be none other than a desire to 
render all such property subject to distraint. That the legislature did 
not intend all the consequences of a lien to attach is very apparent from 
the fact that the so-called lien was limited by the continued ownership 
of the property by the tax debtor. There can be little doubt that it 
was owing to the very inadequacy of § 2186 to establish an absolute 
lien for taxes as against the personal property owned by the tax debtor, 
that § 2171, above quoted, was passed. The latter section was inter- 
preted by this court in the case of Advance Thresher Co. v. Beck, 21 
N. D. 55, 128 N. W. 315, Ann. Cas. 1913B, 517, and it was held 
that the preference right therein given to the state and county to enforce 
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the collection of personal property taxes was a lien to the extent of the 
taxes assessed and levied against the particular property assessed and 
property included in the same class as one indivisible item in the assess- 
ment list. While the facts in the case of Advance Thresher Co. v. 
Beck, supra, are materially different from the facts in the case at bar, 
the interpretation which was placed upon § 2171 of the Compiled Laws 
of 1913 in that case appeals to us as being founded upon reason and 
justice and to be properly decisive of the case at bar. 

The appellant relies upon the following authorities from our sister 
states: Iowa Land Co. v. Douglas County, 8 S. D. 491, 67 N. W. 
52; Farmers Loan & T. Co. v. Memminger, 48 Neb. 17, 66 N. W. 1014; 
Minnesota v. Central Trust Co. 86 C. C. A. 217, 94 Fed. 244; Minne- 
apolis Threshing Mach. Co. v. Roberts County, 34 S. D. 498, L.R.A. 
1915D, 886, 149 N. W. 163; Crawford v. Koch, 169 Mich. 372, 135 
N. W. 339. We have carefully examined not only the authorities 
cited, but the statutes that were before the courts in each of the cases 
relied upon. The South Dakota statute provides merely that the 
taxes assesed upon personal property shall be a first lien on all personal 
property of a person against whom personal taxes are assessed from 
and after a certain date in each year. S. D. Comp. Laws 1910, § 2191. 
The Nebraska statute is substantially the same. Cobbey’s Consol. Stat. 
(Neb.) 1891, § 4038; Neb. Comp. Stat. Anno. 1901, § 4422. The 
Minnesota statute involved in the case of Minnesota v. Central Trust 
Co. 36 C. C. A. 217, 94 Fed. 244, was likewise the same. None of 
these statutes purported to extend the so-called lien to property subse- 
quently acquired, nor did they expressly make the right of distraint 
dependent upon the continued ownership of the property by the tax 
debtor, as is done in § 2186, Compiled Laws of 1913. The Michigan 
case rather supports the contention of the respondent. The statute 
provided that the personal taxes should be a lien upon all personal 
property of the person assessed, and that they should take precedence 
to any sale, assignment, chattel mortgage, levy, or other lien on such 
personal property executed or made after the first of December, except 
where the property is actually sold in regular course of a trade. Mich. 
Comp. Laws, § 3863. The court, in answer to the contention that 
personal property was liable only for the taxes assessed against the 
specific property, said (page 382): “It will be borne in mind that 
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the property is taxed asa whole. The taxes assessed upon this property 
are the extent of the lien or charge upon the class; but, the taxes being 
asscssed upon it as a whole, each several article is liable an solido for 
the taxes of the class to which it belongs, just as they would be if all 
were included in a mortgage, or condemned by the decree of the court.” 

Appellants also contend that the collection of the personal property 
taxes in question should not have been enjoined. In support of this 
proposition our attention is directed to the previous decisions of this 
court, including the two late decisions, Bismarck Water Supply Co. v. 
Parnes, 30 N. D. 555, L.R.A.1916A, 965, 153 N. W. 454, and Mer- 
chants’ State Bank v. McHenry County, 31 N. D. 108, 153 N. W. 386. 
This case is not within the doctrine of these cases. Here the plaintiff 
is not the tax debtor, and it is in no way obligated to pay the taxes of 
its mortgagor, the Westergaard Machinery Company, except as the 
property mortgaged to it is subjected to the statutory lien. It simply 
seeks to protect its security from being diminished by sale to pay the 
taxes of another. There is no reason in the policy that precludes. 
one from enjoining the collection of personal property taxés owing by 
him that is applicable to a situation such as is presented in this case. 

The plaintiff in this case has tendered all of the taxes that were a lien 
against the building. The judgment of the District Court fully recog- 
nizes the right of the county to levy upon the building, and it properly 
concedes that the sale may be made subject to the lien of the plain- 
tiff’s mortgage. 

The judgment appealed from is affirmed. 


Rosinson, J. I concur in result. 


MARY REID v. FRED EHR. 
(162 N. W. 903.) 


New trial—motion for—excessive damages—ground for—passion and 
prejudice — judicial discretion — trial court — interference with — abuse 
of. 

1. A motion for a new trial on the ground of excessive damages appearing 
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to have been given under the influence of passion or prejudice is addressed 
to the sound judicial discretion of the trial court, and the appellate court. 
will not interfere unless a manifest abuse of such discretion is shown. 


New trial —trial court — discretion=—no abuse of shown. 
2. In the instant case it is held that the supreme court cannot say that the 
trial court manifestly abused its discretion in granting a new trial. 


Opinion filed April 28, 1917. 


From an order of the District Court of Ward County granting defend- 
ant’s motion for a new trial, Leighton, J., plaintiff appeals. 

Affirmed. 

E. R. Stnkler and M. O. Eide, (I. M. Oseth on oral argument), for- 
appellant. 

Litigants are entitled to the verdict of twelve jurymen on the issues, 
and where there is evidence to support their finding, the judge is not 
justified in setting the verdict aside simply because he might have- 
found a different verdict or result, provided especially where the verdict 
returned is not palpably unjust. Steinert v. Whitcomb, 84 Conn.. 
262, 79 Atl. 675; Lifshitz v. Schwartz, 107 N. Y. Supp. 579. 

The damages must be so excessive as to strike mankind at first blush 
as being beyond all measure unreasonable and outrageous, and such 
as manifestly show the jury to have been actuated by passion, partiality,. 
prejudice, or corruption. Coleman v. Southwick, 9 Johns. 45, 6 Am.. 
Dec. 253; Aldrich v. Palmer, 24 Cal. 516; 29 Cyc. 844, and cases cited.. 

Brad rey, & Nash, for respondent. 

Where a motion for a new trial is noticed to be heard at a date: 
prior to the expiration of the statutory period, and by consent of the 
parties is continued, and is finally argued and submitted after the time: 
for appeal has expired, the final character of the judgment is suspended 
by such pending proceedings, and the court has jurisdiction to deter- 
mine the motion, even though the time for appeal has expired. Skaar 
v. Eppeland, 35 N. D. 116, 159 N. W. 707. 

A motion for a new trial upon the ground of excessive damages: 
appearing to have been given under the influence of passion or prejudice: 
is addressed to the judicial discretion of the trial court, and its decision 
will not be disturbed except where an abuse thereof is clearly shown. 
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Ibid. Blachorby v. Ginther, 34 N. D. 248, 158 N. W. 354; 2 R. C. 
L. §§ 182, 184, and cases cited. 


Cunistianson, J. This is an appeal from an order granting defend- 
ant’s motion for a new trial. Plaintiff sued to recover damages for 
certain personal injuries alleged to have been sustained on account of 
the negligence of the defendant in allowing a defective electric light 
to remain in one of the rooms of his hotel. The evidence shows that 
the defendant operated the Waverly hotel in Minot in this state and that 
the plaintiff was injured while attempting to turn on the current in 
an electric light in a bathroom in such hotel, while she was standing in 
a bathtub partly filled with water. The electricians who testified both 
for the plaintiff and defendant upon the trial of the action stated that 
a far more violent shock would be obtained under these circumstances 
than if she had been standing on the floor. 

The essence of plaintiff’s testimony is contained in the following 
statement: “I got an electric shock. I could not get away from it; 
and when I came to myself I found myself on the floor in the bathroom 
behind the tub. It just drew me right up. After I found myself on 
the floor, I did not know what had happened. I got up after a while and 
was just like a wooden person and could not speak. I was burned to 
the bone in different places, The reason that finger is crooked is that its 
tendons are burned off. I suffered much pain on account of the burn. 
I was not sick before this. I have not been strong and healthy since 
then. My hand bothers me; my back bothers me, and I am nervous. 
I have been excessively nervous since that time.” 

Plaintiff also testified that shortly after the injury, Dr. Ringo of 
Minot was called in. He examined the hand and said the injuries were 
not serious, and gave her some iodine. She claimed that the applica- 
tion of the iodine caused her a great deal of pain, and that she there- 
after went to see Dr. Newlove, who was called and testified as a witness 
in behalf of the plaintiff. He described her condition as follows: ‘She 
had her hand wrapped up, and complained of it being injured, and 
she had some bruises, I believe, on it, but I have just about forgotten 
where they were; but her hand that she spoke of, the muscle was 
damaged on the little finger, and on the thumb, and in getting a history 
of the case she said she had been burned by electricity, so I examined 
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it, and that is what I found. She had some bruises on her body, but 
just where I have forgotten now.” He also testified that she was quite 
excited and nervous; that the little finger and palm were burned deeply 
in places, about to the bone. That he could not say that he could see 
the bone in any place, but that it was a deep burn; also that he had 
noticed at the trial that one of plaintiff’s little fingers was crooked. 
He also testified that the medical services rendered by him were worth 
about $40 or $50. No other medical testimony was offered for the 
plaintiff, and Dr. Newlove nowhere testified that any of the injuries 
were permanent. 

The above testimony of the plaintiff and Dr. Newlove summarizes 
all the evidence offered by the plaintiff upon the extent and effect of 
the injuries received by her. 

Upon the question of whether plaintiff was actually injured, there 
is really no dispute under the evidence in this case, as she was corrob- 
orated thereon by two of the girls who were employed in the hotel at 
the time, and saw plaintiff shortly after the incident occurred. There 
was a square conflict in the evidence as to whether the light was in 
good order, and also as to whether defendant had actual knowledge of 
any defect therein. 

The jury returned a verdict in plaintiff’s favor for $2,800. Judgment 
was entered and notice of entry thereof served on December 14, 1915. 
The defendant served notice of motion for a new trial, notice to 
be heard on June 13, 1916. The trial judge being absent from the 
state, A. G. Burr, judge of the ninth judicial district, on that day, 
upon the written stipulation of the attorneys of record, entered an 
order staying proceedings until July 18, 1916, at which time the 
motion came on to be heard before K. E. Leighton, judge of the eighth 
judicial district, who granted a new trial upon the ground of excessive 
damages appearing to have been given under the influence of passion 
or prejudice. Plaintiff appeals from this order, and assigns two 
reasons for a reversal; viz. (1) That more than six months had elapsed 
since the service of notice of entry of judgment, and that, as no appeal 
from the judgment had been taken, the action was no longer pending, 
and the court was without authority to entertain a motion for a new 
trial. 
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(2) That if the court had authority to entertain such motion, it was. 
an abuse of discretion to grant a new trial. 

The first point was considered by this court in Skaar v. Eppeland, 
35 N. D. 116, 159 N. W. 707. In that case we said: “Where a motion 
for a new trial is duly noticed to be heard at a date prior to the: 
expiration of time for appeal from the judgment, but continued by 
consent of the parties and finally submitted and determined after the 
time for appeal from the judgment has expired, the final character of 
the judgment is suspended by the pending proceedings, and the court 
has jurisdiction to determine the motion for a new trial, even though 
the time for appeal from the judgment has expired.” 

On oral argument, appellant’s counsel conceded that Skaar v. Eppe-. 
land, supra, ruled the first point raised, and that he did not care to 
argue or urge the same any further in this case. Consequently we 
shall adopt appellant’s view and will deem the point abandoned, and 
devote no more time or space to its consideration. 

In a memorandum filed with the order granting a new trial, the trial 
court said: 

“The important question in this case is whether or not the verdict 
was not excessive, and that the same was not the result of passion and 
prejudice on the part of the jury. Considering the nature of the injury 
plaintiff received, as well as the testimony bearing upon the question of 
permanent injury, I am unable to see how the jury could ever give a 
verdict for the amount which they did, unless the Jury was unduly influ-- 
enced or their prejudices aroused. 

“I do not believe that anyone considering al] the circumstances and 
all the testimony in this case could conscientiously say that plaintiff 
had been damaged in any such amount as the jury found in this action. 
Being of that opinion I cannot do otherwise under the law in this state- 
except to grant a new trial.” 

Under the laws of this state, a verdict may be vacated and a new trial 
granted, among others, for the following causes: (1) Excessive damages 
appearing to have been given under the influence of passion or preju- 
dice; (2) insufficiency of the evidence to justify the verdict. Comp. 
Laws 1913, § 7660. 

These grounds are closely analogous. Both of them involve a con- 
sideration of the sufficiency of the evidence. In determining a motion 
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upon either ground the court must weigh the evidence. Hayne, New 
Tr. & App. § 95. This necessarily involves an exercise by the trial 
judge of the superior knowledge possessed by him as to matters incident 
to the trial itself. A motion for a new trial on either ground therefore 
is addressed to the sound judicial discretion of the trial court, and its 
ruling will be disturbed only when an abuse of discretion is clearly 
shown. 4 C. J. 833-835; Skaar v. Eppeland, 35 N. D. 116, 159 N. 
W. 707, 2 R. C. L. (Appeal & Error) § 182. And an appellate court 
is especially reluctant to interfere with such ruling when a new trial 
‘has been granted, as this merely affords both parties another opportunity 
to present their respective claims to another jury. 

There is no serious question as to the rules of law which should guide 
a trial court in determining, or an appellate court in reviewing rulings 
on, motions for a new trial on the ground of excessive damages appear- 
ing to have been given under the influence of passion or prejudice. The 
difficulty, if any, generally arises in determining whether the particular 
facts in a case bring it within such rules. 

In actions in which there is no definite or legal measure of damages, 
as is especially true in most actions sounding in tort, the quantum of 
damages is deemed a matter of discretion for the jury to such an extent 
that the verdict will not be set aside on this ground alone, unless the 
amount awarded is so excessive as to appear to have been given under 
the influence of passion or prejudice. The discretion of the jury in fix- 
ing damages in such cases is not absolute, however, and “in whatever 
form the rule is stated, it always involves a reasonable discretionary 
power in the court to set aside a verdict when its amount, in view of all 
the circumstances, is so great as to show that the jury, in arriving at it, 
must have been influenced by some improper motive.” 4 Sedgw. Dam- 
ages, 9th ed. § 1326. 

In this state the statute confers express authority upon the district 
court to grant a new trial for ‘“‘excessive damages appearing to have been 
given under the influence of passion or prejudice,” on the application 
of the party aggrieved. Comp. Laws 1913, § 7660. Or even without 
such application, upon the court’s own motion, “when there has been 
such plain disregard by the jury of the instructions of the court or the 
evidence in the case as to satisfy the court that the verdict was rendered 
under a misapprehension of such instructions or under the influence of 
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passion or prejudice.” Comp. Laws 1913, § 7665. These statutory 
provisions clearly, not only vest in the trial court the power to set aside 
a verdict returned under the influence of passion or prejudice, but 
imply a duty on the part of the court sometimes to set aside such 
verdicts. | | 

It should be remembered that it is the trial, and not the appellate, 
court which is vested with discretionary powers in determining the 
motion for a new trial. The appellate court is limited to a consid- 
eration of whether the trial court clearly abused its discretion in order- 
ing a new trial. The question presented to the appellate court is not 
whether a new trial should be granted or denied, but whether the trial 
court abused its judicial discretion in ordering a new trial. ‘A test of 
what is within the discretion of a court has been suggested by the 
question, May the court properly decide the point either way? If not, 
then there is no discretion to exercise. If there is no latitude for the 
exercise of the power, it cannot be said that the power is discretionary. 
The only limitation upon the exercise of discretionary power is that it 
must not be abused.” 2 Hayne, New Tr. & App. § 289, p. 1650. 

“While it may be difficult to define exactly what is meant by abuse 
of judicial discretion, and whatever it may imply as to the disposition 
and motives of the judge, it is fairly deducible from the cases that 
one of its essential attributes is that it must plainly appear to effect 
injustice.” Clavey v. Lord, 87 Cal. 418, 25 Pac. 493; Aylmer v. 
Adams, 30 N. D. 514, 153 N. W. 419; State v. Cray, 31 N. D. 67, 
153 N. W. 425; McGregor v. Great Northern R. Co. 31 N. D. 471, 
154 N. W. 261. 

In reviewing the action of the trial court in granting a new trial 
on the ground of “excessive damages appearing to have been given under 
the influence of passion or prejudice,” the appellate court is not justified 
in reversing the order merely because it differs with the trial court as 
to what would have been just compensation, unless the difference of 
opinion is such as to justify the conclusion that the court abused its 
discretion. Hayne, New Tr. & App. § 95; Lee v. Southern P. R. 
Co. 101 Cal. 118, 35 Pac. 572. 

In determining the questions presented on this appeal we must not 
overlook the position of advantage occupied by the trial judge, who saw 
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and heard the witnesses, and saw the plaintiff and heard her story, and 
personally observed the effects of her alleged injuries. 

“It is to be remembered,” said the Minnesota supreme court in Pratt 
v. Pioneer Press Co. 32 Minn. 218, 223, 20 N. W. 87, “that in determ- 
ining upon an application for a new trial on the ground of an excessive 
verdict, as on other grounds, the trial judge occupies a position of prac- 
tical advantage over an appellate court, especially when, as in this 
instance, the plaintiff is one of his own principal witnesses. There is a 
certain atmosphere of the case and trial, well-known to the profession, 
which cannot be put upon paper.” . 

It should also be remembered that in this case compensatory damages 
alone were sought. There was no foundation either in the complaint 
or in the proof for awarding exemplary damages, and such issue was_ 
not submitted to the jury. Nor is there any foundation in the proof 
for damages on account of impairment of earning capacity or for 
loss of time. The damages prayed for by the plaintiff were general 
damages and the special damages for medical attendance, which, accord- 
ing to the evidence of Doctor Newlove, amounted to $40 or $50. 

The sole elements of damages upon which the verdict could have 
been predicated were the pain, suffering, and impairment of health 
resulting from the accident, as testified to by the plaintiff, the cost of 
medical attendance and the permanent injury to her little finger. It 
is a matter worthy of note that Dr. Newlove did not testify that any 
permanent injury had or would result to plaintiff, except the injury to 
her little finger. The jury awarded the plaintiff $2,800 to compensate 
her for the detriment which she had sustained. Obviously, the dam- 
ages awarded were substantial. It is not for us to say whether they 
were 80 excessive as to appear to have been given under passion and 
prejudice. This was a matter for the trial judge to determine. And 
possessed as he was of knowledge superior to that possessed by any 
member of this court, he determined that the damages were so excessive 
that the jury must have been actuated by passion and prejudice in 
returning the verdict which it did. 

Can we say, after giving due consideration to the superior knowl- 
edge possessed by the trial judge of what transpired at the trial and his 
personal observation of parties, witnesses, attorneys, and jurors, that 
he was clearly wrong, and the order entered by him manifestly 
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unjust? Is a verdict for $2,800 for the injuries sustained by the 
plaintiff so reasonable that this court can say upon the cold paper record 
before it that the trial judge was clearly and unquestionably in error 
when he said that the verdict was so large that it appeared to him 
to have been given under the influence of passion, that is to say, of 
excited feeling, rather than of calm, sober, deliberate judgment; or of 
prejudice, that is to say of a state of mind partial to the successful 
party, or unfair to the other? If so, what verdict might have been 
returned in this case if plaintiff had lost her finger or her hand before 
the trial judge would have been permitted to say that excessive damages 
appeared to have been given under the influence of passion and preju- 
dice? What becomes of the judicial discretion with which a trial judge 
is vested, if we can say in this case that such discretion has been abused ? 

In considering a similar question in Kennedy v. St. Paul City R. 
Co. 59 Minn. 45, 60 N. W. 810, 12 Am. Neg. Cas. 154, the supreme 
court of Minnesota said: “The jury awarded plaintiff $3,100, made up, 
as we assume, of $50 damages to his wagon, $50 for his physician’s bill, 
and $3,000 for the injury. Conceding that the evidence establishes 
the fact that the ankle will be permanently weaker than before, there 
is no evidence that this does or will diminish plaintiff’s earning capacity, 
or at all interfere with his going about his business, or with his walking 
in any usual or ordinary way. If $3,000 is to be allowed for such an 
injury, at what sums shall the loss of a foot, a hand, a leg, or arm be 
estimated ?’ 

It may be that some or all of the members of this court would have 
refrained from disturbing the verdict. But that is of no consequence, 
as we are not passing on whether a new trial should be had, but on 
whether the trial judge, in ordering a new trial, was clearly and unques- 
tionably in error, and effected an injustice. 

It is suggested by plaintiff's counsel that this court ought to reverse 
the order granting a new trial unless the individual members of this 
court would be willing to have their wives go through the same expe- 
rience as plaintiff did for $2,800. We think that this argument is 
fallacious. In the first place, it assumes that this court is passing 
upon the question of whether a new trial should be had. As we have 
already stated, this is not our function. ‘The question of whether or 
not a new trial ought to be granted was primarily a question for the 
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trial court. The function of this court on this appeal is merely to 
review the ruling of the trial court on this motion, and this review 
is limited to a determination of the question of whether in denying a 
new trial the trial court abused its discretion and thereby effected an 
injustice.” State v. Gray, 31 N. D. 67, 81, 153 N. W. 425. 

In the second place, this is not a proper method of, or element to be 
considered in, fixing damages. We do not assume that a person would 
willingly suffer the loss of limb or the impairment of health for any 
sum whatever, or that a father or mother would permit one of his or 
her children to be injured for all the gold in the world. As was said 
by the Minnesota supreme court in Kennedy v. St. Paul City R. Co. 
supra: “The proper test is not what counsel for plaintiff suggested 
on the argument: viz., for what sum would anyone be willing to suffer 
such an injury? Most people would be unwilling to lose a limb for 
all the gold in the world. But the law does not assume to compensate 
injured persons on any such basis. There is a sense in which no amount 
of money will compensate a man for a serious, permanent, personal 
injury. But all the law attempts to do is to compensate him so far 
as money will do it; and for manifest practical considerations, there 
must be some reasonable limits to the amount of this compensation.” 

Under all the circumstances we do not feel justified in saying that 
the trial court abused its discretion in ordering a new trial. The order 
appealed from must therefore be affirmed. It is so ordered. 


Gracz, J. I dissent. 


Rosinson, J. (dissenting). This is an action for a grave personal 
injury, sustained by the plaintiff through the fault and neglect of 
the defendant. Under the Constitution the plaintiff was entitled to 
a remedy by due process of law, without sale, denial, or delay. 

In March, 1915, this action was commenced to recover $5,000 dam- 
ages. December 14th, 1915, the plaintiff recovered a verdict and 
judgment for $2,800, and on the same day there was served due notice 
of the entry of judgment. On June 14th, 1916, the time for an 
appeal expired. - On July 20th, 1915, an order was made granting a 
new trial because, as the judge said, he did not sce how the jury could 
have given a verdict for that amount, unless they were influenced by 

36 N. D.—36. 
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prejudice. The plaintiff appeals from the order because it was made 
after the lapse of six months from the notice of the entry of the judg- 
ment and when it had become final, and because the jury had fairly 
determined the damages. If the motion for a new trial had been made 
on the minutes of the court within eight or ten days after the entry of 
the judgment and while the case and the evidence were fresh in the 
mind of the trial judge, his opinion on damage would be entitled to 
more weight, and it would be less subject to the suspicion of undue influ- 
ence; but after waiting seven months to present the motion on a trans- 
cript of the evidence it is different. Then the trial judge has no 
advantage over any other judge who reads the testimony, and there is 
no reason for giving any especial weight to his opinion. When the 
reason of the rule ceases, so does the rule itself. The case was simple; 
the testimony was brief. The plaintiff was a guest at a hotel in Minot 
kept by the defendant. In a room which was dark the plaintiff at- 
tempted to take a bath, and in turning on the electric light, which was 
directly over the bathtub, she received a severe shock. She was knocked 
senseless; one finger and hand burned to the bone, and she was perma- 
nently injured when she tried to turn on the light. As she testifies: 
“I got an electric shock. I could not get away from it; and when I 
came to myself I found myself on the floor in the bathroom behind 
the tub. It just drew me right up. After I found myself on the floor, 
I did not know what had happened. I got up after a while and was just 
like a wooden person, and could not speak. I was burned to the bone 
in different places. The reason that finger is crooked is that its tendons 
are burned off. I suffered much pain on account of the burn. I was 
not sick before this. J have not been strong and healthy since then. 
My hand bothers me; my back bothers me, and I am nervous, I have 
been excessively nervous since that time.”’ The testimony is well cor- 
roborated by the nurse and the doctors, and it is not disputed. It is 
also shown the defendant had notice that the light was out of order, and 
hence it was a case where a jury might give exemplary damages. A 
hotel keeper may not wilfully expose his guests to a great personal 
injury. No person of sense would submit to such an ordeal for $2,800, 
and take his pay at the end of a long and vexatious lawsuit, with the 
expense amounting to probably half the damages. It is only when the 
yerdict is so excessive as to shock the conscience that a judge may 
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interfere with the verdict of a jury, and then the injured party should — 
be given an opportunity to remit the sum clearly excessive. A judge 
should take notice of the fact that an injured party may not have 
means to carry on a lawsuit indefinitely, and that justice delayed is 
justice denied. 

Under the statute a new trial may be granted for excessive damages 
appearing to have been given under the influence of passion or preju- 
dice, but in the moving papers no attempt was made to show either pas- 
sion or prejudice. The real ground of the motion for a new trial was 
contributory negligence and the nonliability of the hotel keeper for 
injury resulting from defects in the electric fixtures, and on that ground 
the motion was denied. 

A judge is only one man, and on a question of fact he has no right 
to overrule the honest deliberation and conclusion of twelve men, just 
because it does not accord with his own views. Under the record no 
weight should be given to the order granting a new trial because of 
excessive damages. 

Then it was objected that after the time limited for taking an 
appeal, the action was no longer pending and the judgment became 
final and it was not subject to attack, either by appeal or by motion. 
However, it is urged that this point cannot be raised because counsel 
for plaintiff did, in effect, stipulate to a hearing of the motion after 
the lapse of time for appeal; but it is not within the power of an 
attorney to stipulate so as to extend the time limited for an appeal from 
a judgment, and such stipulation must be made either in bad faith or by 
inadvertence, and in either case, it should be held void. The statute 
fairly contemplates that after the time for an appeal from a judgment, 
it shall be no longer subject to attack, either by an appeal or by motion. 

An action is deemed pending from the time of its commencement 
until the time for an appeal has passed, and then it is no longer pending. 
As an attorney may not directly stipulate to extend the time for appeal- 
ing, he cannot do it indirectly by any waiver or stipulation to vacate 
a judgment or to hear a motion for a new trial after the lapse of the 
time for appeal. The order for a new trial should be reversed. The 
majority of the judges err in throwing all the responsibility onto the 
trial judge, especially after such long delays, when a new trial may 
operate as a complete denial of justice. The judges of the court are 
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elected to use their own judgment, and in this case they were fully 
as competent as the trial judge to decide the motion on its merits, 


STATE OF NORTH DAKOTA v. F. A. NELSON. 
(163 N. W. 278.) 


Compiled Laws — statutes — act charged — applicable to. 

1. Section 10250 of the Compiled Laws of 1913 is only applicable where no 

other punishment is provided in the statutes for the act complained of. 
Information — criminal offense — charging — sodomy — exposing private 
parts — injury to. 

2. An information which charges that the defendant “did then and there 
wilfully and wrongfully expose her, the said M’s, private parts and lap and 
suck the same with his tongue and mouth to the gross injury of the said M, 
and to the gross injury of the public morals of said county,” involves the 
crime of sodomy. 


Sodomy — crime of — statutory definition — common law — carnal knowledge 
=-—by mouth — included. 
3. The crime of sodomy, as defined by § 9615 of the Compiled Laws of 1913, 
is much broader than the common-law offense, and includes carnal knowledge 
by or with the mouth. 


Opinion filed May 8, 1917. 


Prosecution under § 10250, Comp. Laws 1913, for grossly injuring 
the person of another in a manner injurious to the public morals. 

Appeal from the District Court of Traill County, Charles A. Pollock, 
J. 

Judgment for the plaintiff. Defendant appeals. 

Reversed. 

Purcell & Dwet and P. J. Swenson, for appellant. 

The facts as proved do not make out the crime charged. There is no 
proof of any wrongful public act. There is not a thing to show that 
public morals have been disturbed or outraged, nor is there any proof 


Note.—On whether sodomy may be committed by penetration of mouth, see notes 
in 27 L.R.A.(N.S.) 478, and 45 L.R.A.(N.S.) 473. 
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of physical injury to the person mentioned. The act was in private if 
done at all. Comp. Laws 1913, § 10250; State v. Stevens, 33 N. D. 
640, 157 N. W. 668. 

The acts contemplated by this statute must be done openly—publicly 
—exposed to view, not in private or secretly. 29 Cyc. 1494; Com. v. 
~ Catlin, 1 Mass. 8. 

It is the mutual disposition of the parties to a crime involving joint 
guilt that is material. State v. Butts, 107 Iowa, 653, 78 N. W. 687. 

When the defendant in a criminal case goes upon the witness stand he 
subjects himself to a full cross-examination not only as to all relevant 
matters of the case, but as to collateral inquiries as affect his credibility, 
even though such matters involve a showing of the commission of other 
crimes. The defendant’s right to protection, however, lies in the dis- 
cretion of the trial, a sound judicial discretion that evinces fair judg- 
ment and real conviction in the selection of one of two alternative 
courses. Such discretion is subject to abuse. State v. Kent (State v. 
iPancoast) 5 N. D. 516, 35 L.R.A. 518, 67 N. W. 1052; State v. 
Nyhus, 19 N. D. 326, 27 L.R.A.(N.S.) 487, 124 N. W. 71; Jones, 
Ev. § 834 (842), and cases cited, note 31; 3 Enc. Ev. 909. 

Karl Hjort, State’s Attorney, and Wm. Langer, Attorney General, for 
respondent. 

“All the provisions of our Code are to be construed according to the 
fair import of their terms, with a view to effect its objects and to pro- 
mote justice.” Such is the rule of interpretation in this state. Comp. 
Laws 1913, § 9201. 

‘“‘A crime is any wrong which the government deems injurious to the 
public at large and punishes through a judicial proceeding in its own 
name.” 1 Bishop, Crim. Law, § 32. | 

As the public suffers with its individual members, so does every indi- 
vidual member suffer with the public. Bishop, Crim. Law, p. 235. 

Every person while in this state is subject to its jurisdiction and 
entitled to its protection. Comp. Laws 1913, § 15. 

The essential element of the crime charged consists in the outrage to 
the person and feelings of the female. The rule admitting proof of 
extraneous crimes is subject to certain qualifications and exceptions. 
All relevant facts may be shown, even though they tend to prove other 
similar offenses. Butt v. State, 81 Ark. 173, 118 Am. St. Rep. 42, 


566 36 NORTH DAKOTA REPORTS 


98 S. W. 723; Farris v. People, 129 Ill. 521, 4 L.R.A. 582, 16 Am. 
St. Rep. 283, 21 N. E. 821; People v. Jennings, 252 Ill. 534, 43 L.R.A. 
(N.S.) 1206, 96 N. E. 1077; State v. Vance, 119 Iowa, 685, 94 N. W. 
204; Thompson v. United States, 75 C. C. A. 172, 144 Fed. 14, 7 
Ann. Cas. 62; People v. Molineux, 168 N. Y. 264, 61 N. E. 286, 62 
L.R.A. 330, note; Dawson v. State, 32 Tex. Crim. Rep. 535, 40 Am. 
St. Rep. 791, 25 S. W. 21; People v. Bercovitz, 163 Cal. 636, 43 L.R.A. 
(N.S.) 667, 126 Pac. 479; Sykes v. State, 105 Am. St. Rep. 983, note; 
State v. Lapage, 72 N. H. 245, 24 Am. Rep. 69, 2 Am. Crim. Rep. 
506; Lipham v. State, 125 Ga. 52, 114 Am. St. Rep. 181, 53 S. E. 
817, 5 Ann. Cas. 66. | 

Testimony which tends to prove a distinct and different offense from 
that for which defendant is on trial is not admissible. But proof of 
like offenses, within a reasonable time, is admissible. State v. Place, 
5 Wash. 773, 32 Pac. 736; Rogers v. State, 40 Tex. Crim. Rep. 355, 
50 S. W. 338; People v. Patterson, 102 Cal. 239, 36 Pac. 436. 

Evidence of a prior act is not competent as substantive testimony, but 
it may be considered, if believed, as corroborative evidence of a subse- 
quent like offense when the latter offense is in issue. People v. Noelke, 
94 N. Y. 137, 46 Am. Rep. 128; People v. Casey, 72 N. Y. 393; State 
v. Dukes, 119 N. C. 782, 25 S. E. 786; People v. Jenness, 5 Mich. 
305; People v. Grauer, 12 App. Div. 464, 42 N. Y. Supp. 721; State 
v. Peres, 27 Mont. 358, 71 Pac. 162; State v. De Hart, 109 La. 570, 
33 So. 605; Williams v. State, 8 Humph. 585; Taylor v. State, 22 
Tex. App. 529, 58 Am. Rep. 656, 3 S. W. 753; People v. Irving, 95 
N. Y. 541; People v. Hooghkerk, 96 N. Y. 149; People v. Eckert, 2 
N. Y. Crim. Rep. 470. 

Defendant here claimed no privilege. Jones, Ev. § 842, and cases 
cited; State v. Kent (State v. Pancoast) 5 N. D. 552, 35 L.R.A. 518, 
67 N. W. 1052; Territory v. O'Hare, 1 N. D. 30, 44 N. W. 1003; 
State v. Fallon, 2 N. D. 510, 52 N. W. 318; State v. Rozum, 8 N. 
D. 549, 80 N. W. 477; State v. Ekanger, 8 N. D. 559, 80 N. W. 482. 

The latitude to be allowed on cross-examination is largely discretion- 
ary with the trial court. Schwoebel v. Fugina, 14 N. D. 375, 104 
N. W. 848; Mathews v. Hanson, 19 N. D. 692, 124 N. W. 1116; 
State v. Madison, 23 S. D. 584, 122 N. W. 647; S. J. Vidger Co. v. 
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Great Northern R. Co. 15 N. D. 501, 107 N. W. 1083; State v. Staber, 
20 N. D. 545, 199 N. W. 104. 


Brucr, Ch. J. This is an appeal from a judgment rendered against 
the defendant in a criminal prosecution which is brought under the 
provisions of § 10,250 of the Compiled Laws of 1913. The information 
was as follows: “That heretofore, to wit, on or about the 15th day of 
July in the year of our Lord one thousand nine hundred and fifteen 
at the county of Traill, in said state of North Dakota, one F. A. Nelson, 
late of said county of Traill and state aforesaid, did commit the crime 
of wilfully and wrongfully committing an act which grossly injured 
the person of another and which was injurious to public morals, com- 
mitted as follows; to wit: 

“That at said time and place the said F. A. Nelson, being then and 
there a male person of mature years, did wilfully and unlawfully entice 
unto himself one Grace Irene Stipp, a female child of tender years, and 
after having thus secured her unto himself, did then and there wilfully 
and wrongfully expose her, the said Grace Irene Stipp’s, private parts 
and lap and suck the same with his tongue and mouth, to the gross 
injury of the child, who was then and there too young and inexperienced 
to consent to such act or to understand the nature thereof, and to the 
gross injury of the public morals of said county. 

“This contrary to the form of the statute in such case made and 
provided, and against the peace and dignity of the state of North 
Dakota.” 

The statute under which the action was brought reads as follows: 
“Section 10,250. Every person who wilfully and wrongfully commits 
any act which grossly injures the person or property of another, or which 
grossly disturbs the public peace or health, or which openly outrages 
public decency, and is injurious to public morals, although no punish- 
ment is expressly prescribed therefor by this Code, is guilty of a 
misdemeanor.” , 

A demurrer was filed to the complaint and was overruled. In our 
opinion it should have been sustained. If guilty at all, the defendant 
was guilty of the crime of sodomy as defined by § 9615 of the Compiled 
Laws of 1913. Section 10,250 (under which the prosecution was 
brought) is, by its terms, only applicable where “no other punishment 
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is prescribed.” Section 9615 is extremely broad in its terms. While 
the common-law offense of sodomy involved the direct use of the genital 
organs of the male, § 9615 includes carnal knowledge of “any male or 
female person by the anus or by or with the mouth.”’ We do not desire 
to discuss the revolting details of an act such as that complained of. 
We are satisfied, however, that it involves an attempt to carnally know 
with the mouth. See Psychopathia Sexualis by Krafft-Ebing. 

The judgment of the District Court is reversed and the cause is 
remanded. 


Rosinson, J. (concurring specially). This case presents a put-up 
job to squeeze some loot from a thrifty miser. It is another case of 
killing the hen that laid the golden egg, and the result is the same. 

We have a court drama in four acts. As the story goes, at 3 o’clock 
one Sunday in July a young lassie, nearing her teens, went into the 
store of a miser, gave him five cents for candy, went into the back 
room where she saw some apples, and he went there too, set her standing 
on an old rickety chair, knelt down and commenced licking her person. 
They spoke not a word during the ten minutes she was in the store. 
There was no kissing or caressing. She was not given even a peanut. 
She went out and ate her candy, then called on a playmate and told 
her story in four words, and, when night came, told her mother, a 
widow who did work for the wife of the miser. In this drama the 
lassie is the hero, the miser is the villain, the mamma is the widow in 
the background. The playmate and the mamma say she told the same 
story to them. The miser swears the story is wholly untrue; that it 
is a complete fabrication; that in July on Sunday afternoons his store 
was crowded with customers; that there were no apples in July. Of 
course he was found guilty, and his sentence was nine months and $500. 
He pays probably a thousand dollars for defense, rather than to pay a 
few hundred dollars where it would have done the most good. 

In such a case the desire of the jurors to be on the laughing side, and 
to show a mock horror of things scandalous and incredible, has led 
to the conviction and ruin of many an innocent person. There is no 
natural desire in man or in any of the lower animals to do any such 
licking. The conviction was on the mere word of the girl, against the 
oath of the defendant. I say it was on her word, because she was too 
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young to know the nature of an oath or to incur any penalty for false 
swearing, and she was probably well enough pleased to be made the 
hero in a theatrical court performance, with the state’s attorney and 
the judge in turn leading her, prompting her and putting words in 
her mouth and addressing her with the greatest familiarity. 

On such evidence no jury would have thought of convicting a man 
of an ordinary theft, but because the charge was incredible, ridiculous, 
and scandalous, the defendant was convicted and sentenced to nine 
months in jail and a fine of $500. The girl confessed that she was 
told what to say, and she said it under manifest pressure and reluctance. 

The cross-examination of defendant was highly improper, and it 
merits a severe rebuke. After defendant had been sworn and denied 
_ the charge in the most positive and circumstantial manner, the state’s 
attorney asked him: Did you not do the same thing with this one and 
that one and several others? He asked some fourteen accusing ques- 
tions for the manifest purpose of poisoning the mind of the jury, and 
by each accusing question the state’s attorney did in effect affirm that 
it was true. It is high time for this court to make it known that such a 
procedure will not be tolerated and that it is cause for disbarment. In 
the conduct of a case, no attorney has a right to make himself a witness 
by putting accusing or vexatious questions. Under such a procedure 
& man’s innocence is no protection. The veriest saint may be subject 
to blackmail by any party or parties who can safely use a little girl as 
the hero or scapegoat. Indeed, if the accused had been as pure as 
the angels above, it would have been better for him to have paid $1,000, 
than to have taken the chance of such an ordeal and the expense of such 
a trial. 

The prosecution is under this statute: Section 10,250: “Every 
person who wilfully and wrongfully commits any act which grossly 
injures the person or property of another, or which grossly disturbs the 
public peace or health, or which openly outrages public decency, and 
is injurious to public morals, . . . is guilty of a misdemeanor.” 

The complaint is for an act which grossly injures the person of 
another, and not an act injurious to property or public peace, or public 
health, or public decency, or anything public. There is no averment or 
claim that the act in question was public. It is needless to review the 
manifest errors appearing of record. Ina prosecution for an act which 
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is grossly injurious to the person of another, the information and the 
evidence must state facts showing some material physical injury to the 
person, and not merely a mental or moral injury, such as may result 
from vile or abusive language. The statute plainly refers to a wilful 
act which does a great injury to the physical person of another. Neither 
in the complaint nor in the evidence is there any statement of facts 
showing a gross injury or any injury to the physical person of another. 

The other judges conclude their decision by a dictum holding that, if 
there were any offense, it was an attempt to commit sodomy. Truly 
that is ridiculous. Men do not accomplish rape or sodomy with the 
tongue. It has no penetrating force, and, under the statute, there 
must be “sexual penetration.” The tongue is never an instrument of 
force or violence. 


OSCAR H. WILL, A. C. Hinckley, Arthur Van Horn, and F. H. 
Register v. CITY of BISMARCK, in Burleigh County, State of 
North Dakota, a Municipal Corporation; A. W. Lucas, R. C. 
Battey, C. Bertach, R. L. Best, and C. N. Kirk, Constituting the 
Board of City Commissioners of the City of Bismarck; and Ford 
Paving Company, a Foreign Corporation. 


(163 N. W. 550.) 


Cities — paving — contract for—city commission — paving district — created 
by — work necessary —resolution declaring — publication — proceedings 
regular — proposals for work. 

1. Prior to the letting of a contract for paving, the city commission of the 
city of Bismarck created a paving district, directed the city engineer to prepare 
plans, specifications, and estimates, approved the same, placed them on file, 


Note.—On sufficiency of specifications for guidance of bidder for public contract, 
see note in 30 L.R.A.(N.S.) 214, from which it appears that there must be estab- 
lished in advance a basis for an exact comparison of bids, so that all may bid 
on the same thing. 

That the validity of a contract made with a foreign corporation before it has 
acquired the right to do business in the state is entirely a question of statutory 
construction, and that there is a decided conflict of authorities on the question, will 
appear from an examination of note in 1 L.R.A.(N.S.) 1041. See also note in 
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and. passed a resolution declaring the work necessary to be done. Immediately 
thereafter, the commission published the resolution of necessity in conformity 
with § 3704, Comp. Laws 1913, in the official newspaper of the city, and con- 
currently with such publication advertised under § 3705, Comp. Laws 1913, 
for bids for doing the work. Held, that the foregoing proceedings were regular 
and that § 3705 does not require that the publication of the proposals for work 
be delayed until the publication of the resolution of necessity has been completed. 


City commission — protests to — duty to consider — special assessment — fail- 
ure to consider protests — not jurisdictional — statutory period for filing 
— contract — letting of. —— 

2. While it is the duty of a city commission to consider protests which may 
be entered against an improvement to be paid for by special assessment, the 
failure to consider and pass upon the sufficiency and validity of protests of 
owners of less than the majority of property in the improvement district at 
the next regular meeting of the commission after the expiration of the time 
for filing protests is not a jurisdictional defect, where it appears that no protests 
were filed within the statutory period and that such protests as were filed 
prior to the letting of the contract were investigated and reported upon adverse- 
ly by the paving committee of the city commission, consisting of the entire 
commission. 


“‘Citizens’ paving committee’? — city commission — co-operation of — in 
selecting paving material—cannot be viewed with suspicion — property 
owners — petitions — office malfeasance in—acts do not constitute. 

3. Where a “citizens’ paving committee” co-operates with the city commission 
in the selection of paving material, such co-operation is not to be viewed with 
suspicion; and where property owners within a paving district, following the 
suggestion of a citizens’ paving committee that such owners refrain from signing 
petitions expressing preference for material pending an investigation by the 
said committee, by their nonaction leave the city commission with full authority 
to select paving material, held that acquiescence in and assent to such co-opera- 
tion do not amount to malfeasance on the part of the members of the city 
commission. | 





24 L.R.A. 315, on validity of contracts made by foreign corporations which have 
not complied with statutory conditions of the right to do business in the state. 

On effect of agreement by foreign corporation to install article within the state 
to bring it within statute regulating foreign corporations, sce note in 14 L.R.A.(N.S.) 
674. 

On statutory provision for penalty as affecting validity or enforceability of contract 
made by foreign corporation without complying with conditions of doing business, 
see notes in 4 L.R.A.(N.S.) 688, and 40 L.R.A.(N.S.) 857. 

On right to cancelation of contract made with foreign corporation because it has 
not complied with the laws entitling it to do business within the state, see note 
in 21 L.R.A.(N.S.) 707. | 
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Public improvement — contract for —city engineer — powers — delegating to 
— city commission — presumed to act in conformity with wishes of. 

4. Where a proposed contract for a public improvement contains clauses dele- 
gating to the city engineer powers which can properly be exercised only by the 
city commission, it is proper to assume that the city engineer will act in 
conformity with the wishes of the city commission as to such matters. 


Contract for public improvement — clauses in—city engineer — supervisory 
powers given to— plans and specifications — compliance with — presump- 
tion. 

5. The clauses of a proposed contract for public improvement which give to the 
city engineer the supervisory power necessary to insure satisfactory completion 
of the work in conformity with the plans and specifications are held not to 
violate § 3708 of the Compiled Laws of 1913, requiring the letting of such 
contract to the lowest responsible bidder. 


Public work — contract for — stipulations in — amount of work — specific 
maximum reduction of—items of material —bidders—unit prices — 
schedule of — permissive alteration in quantity of work — not indefinite 
-— bidding — competition in. 

6. Where a proposed contract for public work ¢ontains stipulations under 
which the quantity of work is subject to a maximum reduction of 15 per cent, 
and where the proposal for bids specifies approximate quantities, and bidders bid 
upon a number of items of material and work, and the contract for the same 
embodies a schedule of unit prices,—held that the permissive alteration in 
quantity within a given maximum does not render the quantity of work indefi- 
nite, and does not eliminate competition in bidding. 


Contract for public work — letting to corporation not doing business in state 
— transacting business in state—is not — license to transact business — 
obtained after contract made — valid contract. 

7. Where a contract was let to a corporation which was not at the time 
doing business within the state, held that entering into such contract was not 
a doing of business within the state within § 136 of the Constitution and §§ 
5238 and 6240, Comp. Laws 1913; and that such contract is not invalidated by 
§ 5242 of the Compiled Laws of 1913; held, further, that work will not be 
prohibited under such contract where it appears that the corporation complied 
with the statutory requirements and obtained from the secretary of state a 
license soon after the contract was let. 


Opinion filed May 10, 1917. 


Appeal from the District Court of Burleigh County, Honorable W. L. 
Nuessle, Judge. 


Judgment for defendants. Plaintiffs appeal. 
Affirmed. 
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F. H. Register and S. E. Ellsworth, for appellants. 

The power to make public improvements and to impose the cost of 
the same upon a particular portion of the people of the state declared 
to be benefited thereby is a sovereign function originally inherent under 
constitutional authority in the state These powers may be by the 
state delegated to municipal corporations. The extent of such powers 
is a matter of judicial construction. Dill. Mun. Corp. 5th ed. § 239. 

The power to lay out, open, grade, and improve streets and high- 
ways is the proper subject of legislative grant. Comp. Laws 1913, §§ 
3599, subd. 7, 3702, 3706. 

But such powers must be exercised according to the terms of the 
grant, and in accord with the law. 28 Cyc. 971; Hawthorne v. East 
Portland, 18 Or. 271, 10 Pac. 342; Laws 1905, chap. 150, p. 281; 
Seattle Cedar Lumber Mfg. v. Ballard, 50 Wash. 123, 96 Pac. 956; 
Comp. Laws 1913, § 3704. 

In letting a contract for the work of a public improvement, the 
city commission must make legal publication of the notice calling for 
bids. Such was not done in this case. Comp. Laws 1913, § 3705; 
Finlayson v. Peterson, 5 N. D. 587, 33 L.R.A. 532, 57 Am. St. Rep. 
584, 67 N. W. 953; Dill. Mun. Corp. 5th ed. § 809. 

The commission failed to consider the protests of resident taxpayers 
and property owners, duly filed with them, and by such failure actually 
deprived the property owners of their statutory right to be heard. Comp. 
Laws 1913, §§ 3704, 3708; Dill. Mun. Corp. 5th ed. § 801. 

The contracting parties were without authority to grant or give to 
the city engineer certain powers the exercise of which, by statute, re- 
mained in the commission. The contract gives to the engineer the power 
to make the cost of the improvements greater or less, according to his 
desire to favor or injure the contractor, vest him with an illegal discre- 
tion, tends to prepare the way for an unfair assessment, and opens wide 
the door to fraud and favoritism. Stansbury v. White, 121 Cal. 438, 
53 Pac. 941; Comp. Laws 1913, § 3709; Bolton v. Gilleran, 105 Cal. 
244, 45 Am. St. Rep. 33, 38 Pac. 881; California Improv. Co. v. 
Reynolds, 123 Cal. 88, 55 Pac. 802; Perine Contracting & Paving Co. 
v. Pasadena, 116 Cal. 6, 47 Pac. 777; Warren v. Chandos, 115 Cal. 382, 
47 Pac. 132; Richardson v. Heydenfeldt, 46 Cal. 68; Anderson v. 
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Fuller, 51 Fla. 380, 6 L.R.A.(N.S.) 1026, 120 Am. St. Rep. 170, 41 
So. 685. 

‘‘Where competition in bids for the making of a public improvement 
is required by law, the specifications must be so framed as to secure 
fair competition upon equal terms to all bidders.” Diamond v. Mankato, 
89 Minn. 48, 61 L.R.A. 448, 93 N. W. 911; Chippewa Bridge Co. v. 
Durand, 122 Wis. 85, 106 Am. St. Rep. 931, 99 N. W. 603; Comp. 
Laws 1913, § 3709; Dill. Mun. Corp. 5th ed. § 807; Nash v. St. Paul, 
11 Minn. 174, Gil. 110; Schiffmann v. St. Paul, 88 Minn. 43, 92 N. 
W. 503; Wickwire v. Elkhart, 144 Ind. 305, 43 N. E. 216; Dickinson 
v. Poughkeepsie, 75 N. Y. 65; 20 Am. & Eng. Enc. Law, 1165, 1169; 
LeTourneau v. Hugo, 90 Minn. 420, 97 N. W. 115. : 

‘Where the municipal authorities are required to advertise for bids 
and let a contract to the lowest bidder, they are not at liberty to let a 
contract different from that advertised.” 20 Am. & Eng. Enc. Law, 
2d ed. § 1169; Piedmont Paving Co. v. Allman, 136 Cal. 88, 68 Pac. 
493; Wickwire v. Elkhart, 144 Ind. 305, 43 N. E. 216; Nash v. St. 
Paul, 11 Minn. 174, Gil. 110. 

All work done must come within the original plans and specifications 
—upon which alone the contract must be based. Cicero v. Green, 211 
Til. 241, 71 N. E. 884; 28 Cyc. 1036. 

The powers granted to certain municipal officers or bodies cannot be 
delegated or passed on to some other person or officer, unless this right 
of delegation is expressly given. 1 Dill. Mun. Corp. 5th ed. § 244; 
Ruggles v. Collier, 43 Mo. 353; St. Louis use of Murphy v. Clemens, 
43 Mo. 395; St. Louis use of Creamer v. Clemens, 52 Mo. 133; Mat- 
thews v. Alexandria, 68 Mo. 115, 30 Am. Rep. 776; State, Danforth, 
Prosecutor v. Paterson, 34 N. J. L. 163; State, Durant, Prosecutor, v. 
Jersey City, 25 N. J. L. 309; Jackson County v. Brush, 77 Ill. 59; 
Fast St. Louis v. Wehrung, 50 Ill. 29; State ex rel. Henderson v. Bell, 
34 Ohio St. 194; Minneapolis Gaslight Co. v. Minneapolis, 36 Minn. 
159, 30 N. W. 450; Phelps v. New York, 112 N. Y. 216, 2 L.R.A. 
626, 19 N. E. 408; Birdsall v. Clark, 73 N. Y. 73, 29 Am. Rep. 105; 
Re Emigrant Industrial Sav. Bank, 75 N. Y. 388; Hyde Park v. Car- 
ton, 132 [I]. 100, 23 N. E. 590; McCrowell v. Bristol, 89 Va. 652, 20 
L.R.A. 653, 16 S. E. 867; Thompson v. Schermerhorn, 6 N. Y. 92, 
55 Am. Dec. 385; Page & J. Taxn. by Assessment, § 542. 
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Under the Constitution and statutes, the Ford Paving Company was 
not qualified to transact business in this state at the time of the making 
of the contract, no authority having been obtained from the secretary 
of state as by law provided, and its attempt to comply with the law 
subsequent to the bringing of this action is futile. N. D. Const. § 136;. 
Comp. Laws 1913, §§ 5238, 5242; Chesley v. Soo Lignite Coal Co.. 
19 N. D. 18, 121 N. W. 73. 

F. EL. McCurdy, City Attorney (Newton, Dullam, & Young, of coun- 
sel), and H. EH. Spangler, Attorney for Ford Paving Company, for: 
respondents. 

Provision is made for meeting any deficiency arising from errors or 
mistakes in making an assessment. Comp. Laws 1913, § 3712. 

Variances or mere irregularities will not invalidate the proceedings, 
at least unless prejudice can be shown. Warner v. Knox, 50 Wis. 
429, 7 N. W. 372; Houghton v. Burnham, 22 Wis. 306; Kansas Town 
Co. v. Argentine, 5 Kan. App. 50, 47 Pac. 542; Koontz v. Centerville, 
161 Iowa, 627, 143 N. W. 490; Field v. Barber Asphalt Paving Co. 
194 U. S. 618, 48 L. ed. 1142, 24 Sup. Ct. Rep. 784. 

Nor will injunction lie on such grounds. Balfe v. Lammers, 109 
Ind. 347, 10 N. E. 92; Baldwin v. Bangor, 36 Me. 518. 

Some substantial injury or prejudice must be shown. Rockwell 
v. Bowers, 88 Iowa, 88, 55 N. W. 1; Ballard v. Appleton, 26 Wis. 67; 
Paulsen v. El] Reno, 22 Okla. 734, 98 Pac. 958. 

The irregularities of which complaint is here made are not juris- 
dictional, and there is no showing in this case of any injustice to any 
property owner. Barber Asphalt Paving Co. v. Edgerton, 125 Ind. 
455, 25 N. E. 436; McQuillin, Mun. Corp. § 1909; People ex rel. 
Butts v. Rochester, 5 Lans. 142; Ottumwa Brick & Constr. Co. v. 
Ainley, 109 Iowa, 386, 80 N. W. 510; Louisville v. American Standard 
Asphalt Co. 125 Ky. 497, 102 S. W. 806. 

The notice of proposals for bids was adequate and was legally given. 
Its publication concurrently with that of the resolution declaring the 
necessity of the work is wholly immaterial. Comp. Laws 1913, § 3704; 
Springfield use of Central Nat. Bank v. Weaver, 137 Mo. 650, 37 S. 
W. 509, 39 S. W. 276; Smith v. Crittenden, 16 Mich. 152; Lewis’s. 
Sutherland, Stat. Constr. § 611. 
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All equities favor the proceedings. Denver v. Campbell, 33 Colo. 
162, 80 Pac. 142. 

The protests were not filed in writing with the city auditor in time or 
as by law provided, by the owners of property who did not want the 
improvement. They are deemed to have waived the right to protest 
and to have assented to the making of the improvement. Burnett v. 
Sacramento, 12 Cal. 76, 73 Am. Dec. 518; Hildreth v. Longmont, 47 
Colo. 79, 105 Pac. 107; McKee v. Pendleton, 162 Ind. 667, 69 N. 
E. 997; Loomis v. Little Falls, 66 App. Div. 299, 72 N. Y. Supp. 
774; Price v. McPherson, 92 Kan. 82, 139 Pac. 1162. 

The number of protests was not sufficient to oust the city commis- 
sioners of jurisdiction. Knopfi v. Gilsonite Roofing & Paving Co. 92 
Mo. App. 279; Hariney v. Heller, 47 Cal. 15; Sedalia cx rel. Gilsonite 
Constr. Co. v. Montgomery, 109 Mo. App. 197, 88 S. W. 1014; Comp. 
Laws 1913, § 3704. 

The city commissioners are not chargeable with misleading the 
property owners. The delegation of power to the city engineer did not 
prevent a correct estimate of the cost of the work to be performed, nor 
the proper submission of bids therefor. The statutory provisions grant 
the same powers to the city engineer. Comp. Laws 1913, §§ 3702, 
3709; Allen v. Rogers, 20 Mo. App. 290; Walter v. McClellan, 113 
App. Div. 295, 99 N. Y. Supp. 83; Salt Lake City v. Smith, 43 C. 
C. A. 642, 104 Fed. 457; 2 Dill. Mun. Corp. 5th ed. p. 1228; Cincin- 
nati v. Anchor White Lead Co. 44 Ohio St. 248, 7 N. E. 11. 

Recovery for extras at a unit rate has been allowed. Talbott v. 
New Castle, 169 Ind. 172, 81 N. E. 724; Hastings v. Columbus, 42 
Ohio St. 594; Cady v. San Bernardino & L. C. Power Co. 153 Cal. 
24, 94 Pac. 242; Dickey v. Porter, 203 Mo. 1, 101 S. W. 586; Long- 
worth v. Cincinnati, 384 Ohio St. 101. 

If the work is fairly included in the general terms of the contract, 
recovery may be had therefor. McDonald v. Mezes, 107 Cal. 4992, 
40 Pac. 808; Smith v. Portland, 25 Or. 297, 35 Pac. 665; Cicero v. 
Green, 211 Ill. 241, 71 N. E. 886; Piedmont Paving Co. v. Allman, 
136 Cal. 88, 68 Pac. 493. 

When the language of a contract is equally susceptible of two or more 
constructions, courts will adopt that one which will sustain the contract, 
rather than one which would destroy it. Sarles v. Sharlow, 5 Dak. 
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107, 37 N. W. 748; Lake v. Decatur, 91 Tl. 596; City Street Improv. 
Co. v. Marysville, 155 Cal. 419, 23 L.R.A.(N.S.) 327, 101 Pac. 308. 

The contract with the Ford Paving Company is valid. The court 
cannot assume that the city engineer and city commissioners will 
violate the law and do work not authorized under the contract. Kansas 
Town Co. v. Argentine, 5 Kan. App. 50, 47 Pac. 542; Frick v. Mor- 
ford, 87 Cal. 576, 25 Pac. 764; Webber v. Lockport, 43 How. Pr. 368; 
Mason v. Sioux Falls, 2 S. D. 640, 39 Am. St. Rep. 802, 51 N. W. 
770; Cole v. Skrainka, 105 Mo. 303, 16 S. W. 491; Voght v. Buffalo, 
133 N. Y. 463, 31 N. E. 340; Hyman v. Chicago, 188 Ill. 462, 59 N. 
E. 10; Re Pinckney, 22 Hun, 474; Hutchinson v. Pittsburg, 72 Pa. 
320; Heman Constr. Co. v. Loevy, 179 Mo. 455, 78 S. W. 613; Barkley 
vy. Oregon City, 24 Or. 515, 33 Pac. 978; Field v. Chicago, 198 IIl. 
224, 64 N. E. 840; Ottumwa Brick & Constr. Co. v. Ainly, 109 Iowa, 
386, 80 N. W. 510; Pennsylvania v. Hays, 93 Pa. 72; Comp. Laws 
1913, § 3708. 

There was no valid contract until the required bond of the company 
‘was approved by the city; and, before this was done, the Ford Paving 
Company was authorized to transact business in this state. Comp. 
Laws 1913, §§ 5238-5242; Mann v. Rochester, 29 Ind. App. 12, 63 
N. E. 874; Edge Moor Bridge Works v. Bristol County, 170 Mass. 
528, 49 N. E. 918; Central Bitulithic Paving Co. v. Highland Park, 
164 Mich. 223, 129 N. W. 46, Ann. Cas. 1912B, 719; Smith v. Inde- 
pendent School Dist. 108 Minn. 322, 122 N. W. 173; Crossley v. May- 
cock, L. R. 18 Eq. 180, 48 L. J. Ch. N. S. 379, 22 Week. Rep. 387; 
Harvey v. Barnard’s Inn, 50 L. J. Ch. N. S. 750, 45 L. T. N. S. 
280, 29 Week. Rep. 922; Cowley v. Watts, 17 Jur. 172, 22 L. J. Ch. 
N.S. 591, 1 Week. Rep. 218, 484; Jersey City Water Com. v. Brown, 
32 N. J. L. 504; State, Stanley, Prosecutor v. Passaic County, 60 N. 
J. L. 392, 38 Atl. 181; McCormick v. Oklahoma City, 122 C. C. A. 
220, 203 Fed. 921; Dill. Mun. Corp. 5th ed. p. 810. 

Such company was not doing business in this state when it signed 
the contract. Hogan v. St. Louis, 176 Mo. 149, 75 S. W. 604; State 
use of Hart-Parr Co. v. Robb-Lawrence Co. 15 N. D. 55, 106 N. W. 
407; A. Booth & Co. v. Weigand, 30 Utah, 135, 10 L.R.A.(N.S.) 693, 
83 Pac. 734; Commercial Bank v. Sherman, 28 Or. 573, 52 Am. St. 

36 N. D.—37. 
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Rep. 811, 43 Pac. 658; Natural Carbon Paint Co. v. Fred Bredel Co. 
114. C. C. A. 111, 193 Fed. 898. 

The city can enforce the contract, and a property owner cannot object 
to same. Beaser v. Barber Asphalt Paving Co. 120 Wis. 599, 98 N. 
W. 525; Lanz-Owen & Co. v. Garage Equipment Mfg. Co. 151 Wis. 
555, 189 N. W. 395; Byrne v. Chicago General R. Co. 169 Il. 75, 
48 N. E. 703; 36 Cyc. 1171; Des Moines County v. Harker, 34 Iowa, 
84; People v. Herkimer, 4 Cow. 345, 15 Am. Dec. 379; Com, v. 
Baldwin, 1 Watts, 54, 26 Am. Dec. 33; Dollar Sav. Bank v. United 
States, 19 Wall. 2389, 22 L. ed. 82; Baltimore v. Root, 8 Md. 95, 63 
Am. Dec. 693. 

Plaintiffs are not entitled to equitable relief. If they shall ever 
acquire any right to attack the improvement, it must arise through a 
violation of the contract or from erroneous assessment. Flickinger v. 
Fay, 119 Cal. 590, 51 Pac. 855; Merritt v. Duluth, 103 Minn. 236, 
114 N. W. 758; Ballard v. Appleton, 26 Wis. 67; Kansas City v. 
Smiley, 62 Kan. 718, 64 Pac. 613. 

The owners have the right to appeal from the determination of the 
assessment commission. The legal remedy is adequate. Cummings 
v. Kearney, 141 Cal. 156, 74 Pac. 759; Nixon v. Burlington, 141 Iowa, 
316, 115 N. W. 239, 18 Ann. Cas. 1037. 


BirpzeE.t1L, J. This is an appeal from the judgment of the district. 
court of the sixth judicial district, dismissing a complaint and denying 
to the plaintiffs the relief sought in an action brought to enjoin the 
performance and effect of a cancelation of a paving contract entered 
into between the city of Bismarck and the Ford Paving Company, 
for the paving of certain streets in paving district No. 2 in the city 
of Bismarck. The case is here for trial de novo and was argued on 
April 17th. The appellants demand a review of the entire case. Most 
of the facts are contained in documentary evidence adduced at the trial, 
and there is very little dispute as to the material facts involved, although 
there is sharp conflict in the contention of appellants and respondents 
as to the legitimate inferences to be drawn from some of the facts 
established and as to the conclusions of law based thereon. The facts 
may be briefly stated as follows: During the summer of the year 1916, 
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the city of Bismarck undertook a paving project of comparatively 
large extent. At a meeting of the city commission held on June 26, 
1916, two paving districts were created within the city limits by the 
passage of resolutions. The work covered by the contract in question 
was to be done in paving district No. 2, which included a large part 
of the residential section of the city. 

On August 3d of that year, the city commission adopted a resolution 
of necessity in conformity with § 2704 of the Compiled Laws of 1913. 
At the same meeting of the commission the city auditor was directed 
to cause proposals for the paving to be advertised in the official news- 
paper, which advertisement was published as directed, appearing for 
the first time on August 5, 1916. The resolution of necessity was 
published concurrently with the proposal for bids. It appears from 
the record that, while this project was being discussed, a petition favor- 
able to the proposition was signed by a number of the citizens and 
property owners. Thereafter and prior to the 5th of August, 1916, 
communications were addressed to the members of the city commission, 
requesting the withdrawal from the petition of the names of the signers 
of the communications. The language adopted by those desiring to 
withdraw their names is as follows: 

“We, the undersigned, having signed a petition for paving in the 
city of Bismarck, North Dakota, which petition is on file with you, 
do hereby request that our names be taken from such petition filed with 
you recently.” 

To the above communication there were 129 signatures attached. 
Between the 20th of August and the 11th of September, the latter date 
being the date of the letting of the contract, there were approximately 
153 protests filed with the city auditor, which protests were in the 
following form: 

«‘I am the present owner of the property herein described, and desire 
to protest against paving in front of the same. 

“Any former request in favor of paving affecting this property is: 
hereby withdrawn.” (A description of the property followed.) The: 
extent to which these withdrawals and protests were considered by the 
city commission will appear later in the discussion of the legal proposi- 
tions relied upon by the appellants. On August 29th and on other 
dates prior to September 11th, there was published in the Bismarck 
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Tribune, the official newspaper of the city of Bismarck, a “Notice to 
Property Owners,” as follows: 

“This committee believes it to the best interest of property owners 
that the selection of paving material be deferred until this ccmmittee 
in conjunction with the city commission paving committee, can investi- 
gate the merits of the various kinds of paving materials. Therefore we 
suggest that, should property owners be asked to sign petitions for 
paving material, that they do not do so without conferring with some 
of the members of this committee.” This notice was signed by a 
committee styling itself the “Citizens’ Paving Committee.” The indi- 
vidual names of seven prominent citizens of the city were attached to 
the foregoing notice. It appears from the record that the “Citizens’ 
Paving Committee” and the paving committee of the city commission 
co-operated in making an investigation of the various kinds of paving 
materials and their adaptability to the contemplated improvement of 
the district in question. To this end a committee visited various cities, 
and at least part of the expense, if not the entire cost of the joint 
investigation, was paid by the city of Bismarck. No petitions of prop- 
erty owners specifying the kind of material desired, such as would 
have had the effect, under § 2704 of the Compiled Laws of 1913, of 
precluding a choice by the members of the city commission, were 
filed. At the meeting of the commission on September 11th, a com- 
mittee of property owners appeared before the city commission and 
asked an extension of time for a period of five days, in which to permit 
further discussion by property owners of the kind of paving materials 
before the letting of the contract. The contract, however, was let on 
September 11th, in pursuance of the notice to bidders, except that the 
amount of work specified in the proposals for bids was decreased to the 
extent of four blocks around the courthouse and 75 feet west of Second 
street. : 

In that portion of the specifications which is headed “Notice to Bid- 
ders,” there is included a proposed contract which contains certain 
provisions relative to the power of the city engineer to increase or 
decrease the quantity of work and to supervise the same. These features 
of the proposed contract, which were drawn into question by the appel- 
lants, will be specifically noted later on in considering the validity of 
the objections raised, and we shall also note and consider in that con- 
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nection some changes from the proposed contract which were made 
in the contract as actually entered into. At the time of the execution 
of the contract, the Ford Paving Company had not filed with the 
secretary of state the papers provided for by §§ 5238-5240 of the 
Compiled Laws of 1913, as a prerequisite to obtaining a license to do 
business in the state of North Dakota, nor had any such license been 
issued. The license, however, was issued later, to wit, on October 18, 
1916. | 

On behalf of the appellants it is contended that the contract entered 
into in the circumstances above outlined, between the city of Bismarck 
and the Ford Paving Company, is invalid; First, on account of irregu- 
larities, deficiencies, and malfeasance in the acts of the city commission 
leading up to the letting and execution of the contract; second, that the 
contract itself is irregular, and for this reason defective and void. In 
specifying the particulars in which the proceedings of the commission 
were irregular, the appellants contend that the notice ef proposals for 
bids was defective in that it was published concurrently with the reso- 
lution of necessity, and was not published for the requisite time after 
the expiration of the fifteen days within which protests against the 
paving project might be filed by property owners. Section 3702 of 
the Compiled Laws of 1913 gives to cities the power to create paving 
districts. Section 3703 authorizes the council or commission, as the 
case may be, to employ an engineer to prepare plans and specifications 
for such work and to make an estimate of its probable cost, and requires 
that these plans and specifications shall be approved by resolution. 
Section 3704 provides that after the plans, specifications, and esti- 
mates shall have been filed in the office of the city auditor and approved, 
the city council shall, by resolution, declare such work or improvement 
necessary to be done; that such resolution shall refer intelligently to 
the plans, specifications and estimates, and that it shall be published 
twice, once in each week for two consecutive weeks, in the official news- 
paper of the city. It further provides that, if the owners of a majority 
of the property liable to be specially assessed, “shall not, within fifteen 
days after the first publication of such resolution, file with the city audi- 
tor a written protest against such improvement, then the majority of 
such owners shall be deemed to have consented thereto;” and that “at 
the next regular meeting of the city council after the expiration of the 
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time for filing protests . . ., the council shall hear and determine 
the sufficiency and validity of such protests, and if two thirds of the 
council shall decide that such protests are insufficient or not well taken, 
then the city council shall have power to cause such improvement to 
be made and to contract therefor, and to levy and collect assessments 
therefor as hereinafter provided, and all such work shall be let by con- 
tract to the responsible bidder whose bid is the lowest therefor.” The 
remainder of the section deals with matters of procedure not germane 
to our present inquiry, but in passing it should be noted that this 
portion of the section touches upon a variety of subjects. It specifies 
what the procedure shall be when bids shall have been opened, it governs 
the matter of notice of time and place of future meetings, and gives 
the owners of the majority of the property the right to petition for 
the kind of pavement preferred by them. The first clause of § 3705 
is the clause from which appellants draw their principal argument in 
this connection. It reads as follows: 

“The city council shall then (the italics are ours) cause proposals 
for said work to be advertised for in the official paper of such city 
twice, etc.” The appellants argue that it is the evident purpose of 
the two sections of the statute, when read together, that bids for the 
work of construction shall be advertised for only after the time for 
filing protests has expired. We do not so read the statute. It is the 
purpose of the sections summarized above to provide a simple, yet 
comprehensive, procedure to be followed in making public improve- 
ments of the character here involved. The various steps leading up to 
the letting of the contract follow in orderly succession from the first cre- 
ation of the district. Plans, specifications and estimates for the guidance 
of the city commission and the property owners are first required to 
be placed on file. Next, after full opportunity to inspect the plans 
and specifications and consider the estimates, the members of the city 
commission are empowered to pass a resolution of necessity. This reso- 
lution presumably represents their official judgment, acting as repre- 
sentatives of the electors of the city, and it is required to be published 
for the information of the public and particularly the property owners 
affected by the contemplated improvement. The statute allows fifteen 
days after the first publication of this resolution for the filing of 
protests, and if, within that time, the owners of a majority of the 
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property later to be specially assessed do not file a written protest, the 
majority of such owners are deemed to have consented thereto. In other 
words, if within fifteen days after the first publication of the resolu- 
tion, protests to the number referred to are not filed, the necessity for 
the improvement and the propriety of making the same is deemed 
to have not only the official sanction of the city commission, but the 
consent of the property owners as well. It is true that it is made the 
duty of the city commission to consider the protests at the next meeting 
of the city council after the expiration of the period for filing the same, 
but we find nothing in this requirement of the statute which makes it 
imperative that consideration shall be given to these protests before 
advertising for bids. If, upon a consideration of the protests, they | 
should be determined to be sufficient and valid, the only consequence 
of such determination would be that the proposal would be dropped, and 
the only loss on the part of the city, in addition to the ordinary prelimi- 
nary costs, would be the cost of the publication of the advertisement 
for bids. The purpose of the advertisement is to secure competition in 
bidding for the work, and certainly this purpose is well served whether 
the advertisement is run concurrently with the resolution of necessity, or 
whether it is later published by itself. Indeed, we can readily see where 
it might be a matter of some advantage to those interested in a con- 
templated public improvement to have the advertisement for bids run 
concurrently with the publication of the resolution of necessity. Pro- 
tests might well be founded upon an anticipated excessive cost, an 
element which must necessarily remain uncertain until the bids are 
opened. Upon opening the bids, both the objectors and the city com- 
mission would be able to pass upon an objection of this sort more intelli- 
gently than would be the case if the bids could not be received or even 
advertised for until the protests had been determined. Furthermore 
it appears to us from a reading of the foregoing sections of the statute 
_ itself that the more reasonable interpretation of the statutory order of 
sequence is the creation of the district, the ordering of the plans, etc., 
the passage of the resolution, and “then” the causing of proposals to 
be advertised for; and that the word “then” as used in § 3705 has no 
reference to the publication of any of the preliminary proceedings, nor 
to the determination of the sufficiency of protests if any are filed. 
Appellant argues that the failure of the city commission, if they did 
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so fail, to consider even a single protest legally filed, would oust them of 
jurisdiction to proceed further with the improvement. In this we 
cannot agree. If the consideration of a single protest is jurisdictional 
to the extent indicated, it follows that the improvement could not be 
made where there was a single objector unless two thirds of the council 
should consider the protest insufficient. In other words, whereas a 
majority of the council is authorized to proceed with a work of public 
improvement, the weight of a single objector added to the minority 
would make it necessary for two thirds of the council to concur in 
ordering the work to proceed. The more reasonable interpretation of 
the statute is that where the owners of a majority of the property 
protest it will require a vote of two thirds of the council to determine 
the insufficiency of the protests and to proceed with the work. It is 
nevertheless the duty of the city commission to consider and weigh 
every protest that is filed up to the time of letting the contract. Had 
the statute been strictly and literally complied with in the case at bar, 
it would have resulted in no action whatever on protests, for there were 
none placed on file within the fifteen days allowed by law. It is true 
that, prior to the passage of the resolution of necessity, a number of 
those who had formerly petitioned for paving had notified the city 
commission that they desired to withdraw their names, but such with- 
drawals can in no sense be considered as protests. They created no 
issue respecting the paving, nor did they raise any question the “suffi- 
ciency” or “validity” of which could be determined by the commission. 

It appears in the case at bar, however, that there not only were no 
protests filed within the statutory period, but that such protests as 
were filed prior to the letting of the contract, counting as protesting those 
who mercly withdrew their names from the voluntary petitions, did not 
aggregate 50 per cent nor even 40 per cent of the property, nor did 
the city commission altogether ignore them. These protests were con- 
sidered by the paving committee of the city commission, consisting of 
the entire commission, and their conclusions based thereon, after an 
investigation made by them, were reported to the commission in writing 
at the meeting of September 11th, and this report was placed on file. 
This amounted to an adoption of the report and constituted action 
hy the commission. Knopfi v. Gilsonite Roofing & Paving Co. 92 Mo. 
App. 279. 


WILL v. BISMARCK 585, 


It is next contended that the record discloses concerted action on the 
part of the “Citizens’ Paving Committee” and the paving committee: 
of the city commission to mislead the property owners in the paving 
district to such an extent as to render improbable the exercise of their 
right to select the paving material. It is urged that sufficient was done 
in the consummation of this wrongful purpose to amount to malfeasance. 
on the part of the members of the city commission, and that, as a result 
of the alleged malfeasance, they became wrongfully possessed of the 
power to exercise a free hand in the selection of the paving material. 
In support of this contention appellants point out that the city was 
required to pay for the publication of the notice published at the instance 
of the Citizens’ Paving Committee, that the city reimbursed the mem- 
bers of the joint investigating committee for the expenses incurred on 
their tour of inspection, and that no opportunity was accorded for a 
public expression as to kind of paving material desired after the return 
of the committee and before the letting of the contract. The fact that 
the publication of the notice to property owners was paid for by the. 
city is not a strong circumstance tending to indicate a previous arrange- 
ment. The bill for publication rendered by the official newspaper 
contains thirteen items, of which this is one. In as much as the bill 
embraces charges for a number of items in connection with the paving 
project, it is not at all likely that the question of the propriety of the - 
payment of this item by the city would arise. Nor is the circumstance 
that the expenses of the investigation trip were paid by the city a suffi- 
cient indication, in our judgment, that the city commissioners were 
conspiring with the “Citizens’ Paving Committee” to obtain the power 
to select the paving material. The evidence that the city paid the ex- 
penses of all of the members of the joint investigating committee, and 
particularly the nonofficial members, is far from satisfactory. The only 
testimony relating to the subject is the testimony of the city engineer, 
whose expenses, it must be conceded, were properly chargeable to the 
city; and whether or not he intended to testify that the city paid the 
expenses of the other members of the committee depends upon whether, 
in answering a question, he understood the pronoun “you” to have been 
used in the singular or plural sense. After having been asked con- 
cerning his own expenses, and having answered to the effect that he and. 
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the other members of the committee advanced their own expenses, he 
was asked: 


“Q. Did you afterward render an account of them to the city audit- 
or?’ To which he answered, “Yes, sir.” And, 

“Q. You were reimbursed by the city for the expenses of that trip?” 
To which he answered, “Yes, sir.” 


The bids were opened at the meeting of the city commissioners held 
on August 28th, and immediately thereafter notice that the contract 
would be awarded on September 11th was published seven times in 
the official newspaper of the city. The joint investigating committee 
returned from their inspection tour a week before the date for the let- 
ting of the contract. From these circumstances it is apparent that any 
property owners desiring to express a preference for any particular 
kind of paving material had full opportunity todo so. The notice of the 
Citizens’ Paving Committee itself did not request the property owners to 
refrain from expressing themselves, but only apprized the public that 
a joint investigation would be made, and suggested that property own- 
ers refrain from signing petitions without first conferring with some of 
the members of the Citizen’s Paving Committee. In view of the fact 
that the statute precludes the selection of paving material by the city 
commission when a petition signed by the requisite number of property 
owners, expressing prference for a given material, is filed, the course 
pursued in this instance commends itself to our judgment as being but a 
reasonable method of making an intelligent selection. The record, in 
our judgment falls far short of conveying evidence of collusion, and it 
amply sustains the negative findings of the trial court on this question. 

It is next contended that the contract is invalid by reason of the 
fact that the proposed contract which is part of the plans and speci- 
fications adopted by the city commission and described in the proposal 
for bids contain clauses delegating to the city engineer powers which 
could properly be exercised only by the city commission, and that the 
same were misleading, deceptive, and deficient to such a degree as to 
violate the requirements of the statute that work should be let to the low- 
est responsible competitive bidder. Comp. Laws 1913, § 2708. This con- 
tention is based upon the clauses in the proposed contract purporting to 
delegate to the engineer the power (1) to make alterations in the work 
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which may increase or diminish its quantity to the extent of 15 per cent; 
(2) to direct how the work shall be done; (3) to require the contract to 
dismiss incompetent workmen; (4) to require the contractor to remove 
such portions of the work as may be deemed necessary for the discov- 
ery of improper workmanship or material, and to replace the same; (5) 
to prevent subletting; (6) to reject materials; (7) to notify the con- 
tractor that if within five days he shall not take such steps as in the 
judgment of the engineer will insure satisfactory completion of the work, 
the city commission may declare the contract null and void; and (8) to 
require that the work shall be completed to the entire satisfaction of the 
engineer, and that his judgment shall be final in the interpretation of the 
specifications. In answer to the contention that the proposed contract 
was one involving a delegation of powers that could be exercised only 
by the city commission, it need only be said that, as regards the effect 
upon the bidding, it is fair to assume that such powers as were ostensibly 
delegated to the city engineer were to be exercised by him only as an 
agent of the city. The engineer is appointed by the city commission, 
and is responsible to the commission for the faithful discharge of the 
duties of his office. From this it would naturally be assumed that, in all 
matters involving the performance of the contract, he would use his own 
judgment and expert knowledge in the interest of the city which em- 
ploys him and for the proper guidance of the members of the city com- 
mission who, notwithstanding the expressions in the proposed contract, 
would be expected to pass final judgment upon the matters ostensibly 
delegated to the city engineer. So far as the contractor is concerned, 
these stipulations mean only that he shall be required to do the work 
under the direction and to the reasonable satisfaction of the other con- 
tracting party, the city of Bismarck, and it is only for purposes of con- 
venience and efficiency that the officer of the city, in whose expert know]- 
edge and judgment the city reposes confidence, is named as the person 
who will act for it. If, in this connection, powers are ostensibly dele- 
gated to the city engineer which in reality can only be exercised by 
the city commission, as, for instance, the power to determine that a 
certain block shall not be paved, we cannot see wherein the attempted 
delegation operates to the detriment of either the contractor or the 
city. The reasonable interpretation of such a provision in the proposed 
contract would. be that the city reserves the right to alter the quantity 
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of the work to be done within a certain maximum, and that its directions 
will be carried out by the engineer. It appears that the parties actually 
placed this interpretation upon the proposed contract in the instant case, 
for at the meeting of the city commission at which the contract was let, 
a resolution was passed instructing the engineer not to increase or dimin- 
ish the work except under the direction of the board of city commis- 
sioners, and a provision was inserted in the contract to the effect that 
alterations in the work might be directed by the city engineer with 
the consent of the board of city commissioners first had. 

Neither can we see wherein the stipulations contained in the pro- 
posed contract would operate to prevent competitive bidding. It is true 
that a contractor who might anticipate favors from the engineer would 
be more apt to put in a low or reasonable bid than would one who had no 
reason to anticipate favorable action on the part of the engineer. But, 
in our judgment, this is a matter that cannot be considered in deter- 
mining the validity of the proposal. In final analysis this argument 
merely amounts to the suggestion that anticipated favoritism is likely to 
be substituted for real competition. We do not see wherein the criti- 
cized portions of the proposed contract contribute to the probability of 
this result. It is the manifest object of these provisions to give the 
trusted expert of the city, in dealing with the contractor, ample au- 
thority to safeguard the public interests, and in our judgment such 
provisions in public contracts are both expedient and wise. If it is im- 
possible to insert and give effect to provisions such as those in question, 
without destroying the opportunity for competitive bidding, what prac- 
tical method of insuring the faithful performance of such contracts can 
be suggested that will not be open to the same objection? See Salt 
Lake City v. Smith, 43 C. C. A. 637, 104 Fed. 457. 

As to the suggestion that the amount of work to be done was in- 
definite, this 1s wholly without merit. The proposals for bids adver- 
tised specify only approximate quantities, and the bidders bid upon a 
schedule of items of material and work in such a way that the successful 
bidder was bound according to a schedule of unit prices for the various 
items of work to be done. An alteration in quantity, therefore, either 
of excavation, filling, grading work, re-enforcing, surfacing, ete., re- 
ducing the quantity of any of such work, would but result in crediting 
the district with the price determined in advance, whereas an increase 
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would be paid for according to the same schedule. This method operates 
to practical advantage in determining allowances for omissions and 
claims for extra work. It is idle to contend, as appellants argue, that 
under the stipulation covering increases of the work the contractor might 
be required to pave additional streets not embraced in the plans and 
specifications, and that in anticipation of such possible obligations, con- 
tractors would refrain from giving favorable bids. The bidding is upon 
the plans and specifications, and the authority of the city commission 
extends only to the work therein embraced. No contractor of any 
experience would entertain the fears suggested by counsel. In passing 
it might be suggested that provisions of the character under discussion 
also serve to protect the city against claims for loss of profits where the 
quantity of the work is decreased. Walter v. McClellan, 48 Misc. 215, 
99 N. Y. Supp. 78-83. 

In further support of the contention that the contract is invalid, the 
appellants call attention to the provision requiring that the work shall 
be completed to the “entire satisfaction of the city engineer.” This con- 
tract does not involve a matter of esthetic taste, and would be con- 
sidered legally performed when the work was done in accordance with 
the plans and specifications. The engineer could not prevent a recovery 
of the compensation by capriciously or arbitrarily withholding his 
approval. See Gearty v. New York, 171 N. Y. 61, 63 N. E. 804, and 
cases cited therein; also Richison v. Mead, 11S. D. 639, 80 N. W. 131; 
Nolan v. Whitney, 88 N. Y. 648. 

The appellants also argue that the contract is invalidated by § 5242 
of the Compiled Laws of 1913 by reason of the failure of the Ford 
Paving Company to obtain a license to do business in the state in con- 
formity with § 136 of the Constitution and §§ 5238-5240 of the Com- 
piled Laws of 1913. This contention is wholly without merit. It is 
not shown that the company was doing business here at or prior to the 
time of entering into the contract in question, and it appears that a 
license was obtained a little more than a month after the contract was 
made. See Beale, Foreign Corp. § 204. 

The foregoing opinion considers all the objections urged by the 
learned counsel for the appellants. Finding that the objections made 
are legally insufficient to warrant the relief sought, and that the judg- 
ment of the trial court is in all things correct, it is affirmed. 
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Rosinson, J. (dissenting). This is a timely suit to annul a contract 
for the pavement of some 12 miles of streets in northern Bismarck. It 
is free from all complications of estoppel or laches, which arise when 
parties commence actions after the construction of a pavement. The 
complaint avers that the entire cost of the paving will be grossly in ex- 
cess of any possible benefits to the land and lots; and that is a fact of 
which a court sitting in Bismarck may well take judicial notice. In 
drainage district No. 2, which is the northern part of the city, the 
land has a gradual slope to the Missouri river. The natural drainage 
is ample and perfect, and the soil is light and does not become sticky 
like the soil of the Red river valley. In winter time pavement is of no 
use, and in summer time a day or two of wind and sunshine puts the 
streets in a splendid condition. And so a pavement can be of no real 
benefit only during the few days of the spring and autumn. Then it 
does appear that the northern part of the city is largely composed of 
lowly homes, where the children need bread and butter and clothing 
more than they need a pavement for a few days of the year. 

The purpose of the statute is to authorize the construction of a pave- 
ment only in case of necesstty, and not merely at the pleasure of the city 
commissioners; and they may not vest themselves with authority to make 
a pavement and to put mortgages on the lands of others by a mock 
resolution of necessity, when in truth and in fact there is obviously no 
necessity. 

In any case, before the city counsel are authorized to construct a pave- 
ment, there must be some apparent necessity for it, and they must employ 
an engineer to prepare plans and specifications showing all the detatls 
of the work to be done, with an estumate of the cost. Then they must 
pass a resolution declaring the work to be necessary, and that resolu- 
tion must refer to the plans and specifications and the estimate of the 
cost, and it must be published for two weeks. But the resolution of 
necessity in this case contains nothing in reference to the estimate of 
cost; nothing to warn the people of the total cost of the pavement or 
to call their attention to the importance of the matter. 

In regard to the plans and specifications, they do not comply with 
the statute, and they do not give all the details of the work to be done. 
They do not give the working details so as to make it possible for a 
competent contractor to go out and do the work without a boss. Under 
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the statute the plans and specifications should have been as full and 
complete as the plans and specifications made by an architect for the 
building of a house. With plans giving all the details of the work to be 
done, the builder or contractor must know just what to do and how to 
figure on the work and to make his bid. But the plans and specifica- 
tions in question give no such data. They say to the contractor: 
Commence and do the paving as the city engineer may direct. All 
work must be commenced at such times and in such places and in such 
manner as the city engineer shall direct. In all things you must im- 
plicitly obey the engineer and discharge your help as he may direct. You 
must remove and undo your work as he may direct. He may declare 
the contract null and void and the security forfeited, and his judgment 
is final. 

Instead of working plans and specifications under which the contractor 
might go on and do his work in an independent way, the same as a 
builder, the idea was to subject him to the absolute control of the 
engineer, and to give the engineer 4 per cent, or $16,000, for bossing the 
summer job, when the bossing or supervision should not exceed $3,000. 
A public job should be done without graft and with precisely as much 
economy as a private job, and a public contractor should not have to 
charge an extra 10 per cent for putting himself at the mercy or dictates 
of a boss. 

Those who have to pay the cost of an extensive paving should be 
fully and fairly consulted, and there should be no attempt to rush it 
over them or to force on them an expensive and needless pavement. 

When public officers undertake to act under a statutory power, and to 
subject the property of others to the expense of an extensive paving 
system, they must act in good faith and fairness, just the same as if they 
themselves had to pay the expense. And it is their duty to consult the 
will and wishes and the interests of those who have to bear the expense, 
and to comply strictly with all the requirements of the statute. For 
these reasons, the judgment of the District Court should be reversed, and 
the case remanded to the District Court to enter judgment in favor of 
the plaintiffs, as demanded in the complaint. 

The above opinion was written and given to the other judges a month 
ago, and, as I then understood, it was the opinion of most of the judges; 
but now, without any conference so far as I know, they sign a con- 
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trary opinion of twelve pages, and this long opinion does not attempt to 
deal with the real merits of the case. It makes no attempt to refute 
my concise arguments, and it makes not the least reference to the prin- 
ciple points ; to wit: 

(1) In northern Bismarck nature has paved the streets and made 
them so splendid that an artificial pavement would be of no possible 
use, and after a rain the ground dries up quickly and becomes about 
as hard as any pavement. The expense of keeping up a natural pave- 
ment and repaving is not half as much as keeping up and repairing 
an artificial pavement. The statute does not authorize a pavement 
by city commissioners, only in case of necessity. City commissioners 
may not vest themselves with authority to mortgage the lands and lots 
of others to pay for a pavement, by a mock resolution of necessity, 
when in truth and in fact there is obviously no necessity. 

In most of drainage district No. 1, and in the business part of the 
city, a pavement is all right, and the frontage expense would not exceed 
1 or 2 per cent on the value of the property. But in northern Bismarck, 
as a rule, the frontage expense would be equal to 60 or 100 per cent of 
the value of the lots, and in many cases it would be more than twice the 
value of the lots, and if charged against the lots it would confiscate them. 

It is true that, according to law, no special assessment can be laid 
against any lot in excess of the actual benefits to the lot. In a lot which 
is 50 x 150, worth $700, the cost of a pavement at $7 a front foot was 
$1,400, or twice the value of the lot. If the pavement would not add 
more than $100 to the sale price or value of the lot, in such a case 
the special assessment would be limited to $100. And who is to pay 
the balance of $1,300? The statute expressly limits the amount of any 
special assessment to the special benefits. Comp. Laws, 1913, § 3726. 
And for that reason Judge Christianson was not disqualified by reason 
of owning a lot in the paving district, and he should not have refused to 
sit in this case. Under a proper construction of the law and a proper 
assessment, the paving could be of no injury to him any more than to 
any other property holder in the city of Bismarck. 

Under the conditions presented a special assessment imposed on the 
people against their will comes near to being an outrage, and it must 
lead to endless litigation. There will be suits to restrain the com- 
missioners from levying any assessment in excess of the actual benefits 
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or the increased value of each lot, and in case of an assessment in 
excess of actual benefits, the owner of each lot will have a right to 
maintain a suit to abate and reduce the same to the level of benefits. 

(2) The city commissioners had no power or authority to contract 
for any pavement without first making and publishing a resolution of 
necessity, with an estimate of the cost. Comp. Laws 1913, § 3704. 
This, they failed to do. The resolution of necessity does not attempt 
to state any facts showing a necessity. It does not refer to any estimate 
of cost or in any manner refer to the cost. It contains not a word 
about the cost. The resolution must declare the work and improve- 
ment necessary to be done, and it must refer to the specifications and 
estimates of costs, and be published once in each week for two con- 
secutive weeks in the official newspaper of the city. Comp. Laws, 
1913, § 3703. If the resolution as published had stated that the pave- 
ment was to cost nearly $400,000, with engineer’s fees nearly $16,000, 
then the people might have waked up and come in with their protests. 

In Illinois, when there was a failure to comply with the statute re- 
quiring the engineer’s estimate of cost to be made a part of the resolu- 
tion, the proceeding was held void. Illinois C. R. Co. v. Eicher, 202 Il. 
557, 67 N. E. 376; Bickerdike v. Chicago, 203 Tl. 636, 68 N. E. 161. 
It was held not sufficient to state merely the gross amount of the esti- 
mate. The reasons given are that the estimate is not merely for the 
purpose of enabling the board to act, but also for the benefit and pro- 
tection of the owners of property to be assessed. The items which 
entered into the improvements and the cost are facts material to be 
considered by the property owner in determining whether he will con- 
sent to or oppose the improvement, and for his protection the require- 
ment of the statute must be complied with. Indeed the authorities are 
uniform in holding that an assessment for the cost of an improvement is 
void if the city fails to comply with the essential requirements of the 
act under which it proceeds. 28 Cyc. 1107. 

The plans and specifications do not contain the details of all the 
work to be done, with an estimate of the cost, and that is an essen- 
tial requirement of the statute. Comp. Laws 1913, § 3703. It is a 
document of forty-six very large pages of small print; it is in a cover 
marked “Specification for Paving.” With the exception of part of the 


three first pages, it applies as well to a pavement in St. Louis or Omaha 
36 N. D.—38. 
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as to a pavement in Bismarck. While it contains a multitude of rules 
in regard to the formation and laying the several different kinds of pave- 
ments, it does not specify the manner of grading the streets and laying 
the pavement on any particular street. It is a general book treatise on 
the manner of forming and laying of the different kinds of pavement, 
and it has no special application to a pavement in any particular city. 
It contemplates that the city engineer or his deputy shall boss the work 
from the beginning to the end, and give directions for the doing of 
everything. It does not contain the working details of the work to be 
done. These are jurisdictional and vital points, and they have not been 
fairly argued or considered. Hence, the case should be reargued and 
reconsidered, and Judge Christianson should be invited to act with the 
court and assume the duties and responsibilities which the law imposes 
on him, 





FRED. BISMARCK STRAUSS v. STATE OF NORTH DAKOTA 
and the County of Burleigh. 


(162 N. W. 908.) 


Compiled laws — larger inheritance tax — charge upon property — devised or 
inherited — difference in relationship of devisees—or beneficiaries — 
Constitution —such laws do not violate. 

The clauses of § 8977 of the Compiled Laws of 1913, which provide for a 
larger inheritance tax or charge upon the property devised to or inherited by 
a nephew or niece, than upon the property devised to or inherited by a cousin 
or uncle or aunt, are not in violation of the 14th Amendment to the Federal 





Note.—That it may be laid down as the general rule that the states may tax 
the privilege of succeeding to the property of the former owner upon his death, 
discriminating between relatives and between these and strangers, and give exemp- 
tions, and are not precluded from this power by the constitutional rules of uni- 
formity, and equality, due process of law, equal protection of the laws, 14th Amend- 
ment in general, etc., will be found from an examination of the cases collated in 
notes in 33 L.R.A.(N.S.) 592; and 60 L.R.A.(N.S.) 991, on constitutionality of suc- 
cession taxcs. 

On constitutionality of laws affecting collateral inheritance tax, see note in 
41 Am. St. Rep. 580. 
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Constitution, nor of § 69 of the Constitution of North Dakota, which provides 
that “the legislative assembly shall not pass local or special laws for the 
assessment or collection of taxes,” nor of § 70 of the Constitution of North 


Dakota, which provides that “in all other cases where a general law can be 
made applicable, no special law shall be enacted.” 


Opinion filed April 4, 1917. Rehearing denied May 11, 1917. 


Action to recover an inheritance tax paid under protest. 

Appeal from the District Court of Burleigh County, W. L. Nuessle, J. 

Judgment for defendant. Plaintiff appeals. 

Affirmed. 

F. E. McCurdy, for appellant. 

There must be some difference which bears a reasonable and proper 
relation to the attempted classification, in such cases as the one at bar. 
The law cannot make a mere arbitrary selection. If the law attempts 
to do so, it is in violation of the Constitution. Kentucky R. Tax Cases, 
115 U.S. 321, 337, 29 L. ed. 414, 419, 6 Sup. Ct. Rep. 57; Yick Wo 
v. Hopkins, 118 U.S. 356, 30 L. ed. 220, 6 Sup. Ct. Rep. 1064; Gulf, 
C. & S. F. R. Co. v. Ellis, 165 U. S. 150, 41 L. ed. 666, 17 Sup. Ct. 
Rep. 255; Magoun v. Illinois Trust & Sav. Bank, 170 U. S. 283, 294, 
42 L. ed. 1037, 1043, 18 Sup. Ct. Rep. 594; Cotting v. Kansas City 
Stock Yards Co. (Cotting v. Godard) 183 U. S. 79, 111, 46 L. ed. 92, 
109, 22 Sup. Ct. Rep. 30; Michigan C. R. Co. v. Powers, 201 U. S. 
245, 293, 30 L. ed. 744, 761, 26 Sup. Ct. Rep. 459; Connolly v. Union 
Sewer Pipe Co. 184 U. S. 540, 45 L. ed. 679, 22 Sup. Ct. Rep. 431; 
Bell’s Gap R. Co. v. Pennsylvania, 134 U. S. 232, 33 L. ed. 892, 10 
Sup. Ct. Rep. 533; Nicol v. Ames, 173 U. S. 509, 521, 43 L. ed. 786, 
793, 19 Sup. Ct. Rep. 522; Hayes v. Missouri, 120 U.S. 68, 30 L. ed. 
578, 7 Sup. Ct. Rep. 350; Re Pell, 171 N. Y. 48, 57 L.R.A. 540, 89 
Am. St. Rep. 791, 63 N. E. 789; People v. Orange County Road Constr. 
Co. 175 N. Y. 84, 65 L.R.A. 33, 67 N. E. 129; Cooley, Taxn. 3d ed. 
77; State ex rel. White House School Dist. v. Readington Twp. 36 N. 
J. L. 66; People ex rel. Farrington v. Mensching, 187 N. Y. 8, 10 
L.R.A.(N.S.) 625, 79 N. E. 884, 10 Ann. Cas. 101. 

This law is an unjust and arbitrary discrimination in favor of one 
as against another of the same class, and is a violation of primary rights. 
Where no valid reason can be given for selecting one, or a class of 
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persons, and taxing them more heavily than others in the same situation, 
the law is void. People ex rel. Williams Engineering & Contracting 
Co. v. Metz, 193 N. Y. 160, 24 L.R.A.(N.S.) 208, 85 N. E. 1070; 
Re New York, 190 N. Y. 350, 16 L.R.A.(N.S.) 340, 85 N. E. 299, 
13 Ann. Cas. 598; Bush v. New York L. Ins. Co. 63 Misc. 91, 116 N. 
Y. Supp. 1056; Lee v. O’Malley, 69 Misc. 218, 126 N. Y. Supp. 778; 
Re McKennan, 27 S. D. 147, 33 L.R.A.(N.S.) 620, 130 N. W. 33, 
25 S. D. 369, 33 L.R.A.(N.S.) 606, 126 N. W. 611; People ex rel. 
Duryea v. Wilber, 198 N. Y. 1, 27 L.R.A.(N.S.) 357, 90 N. E. 1140, 
19 Ann. Cas. 626. 

It is necessary to make such excises uniform as to the entire class of 
collateral. The law must not tax one and exempt another in the same 
class. State v. Hamlin, 41 Am. St. Rep. 580, note; Dixon v. Ricketts, 
26 Utah, 215, 72 Pac. 947; Re Wilmerding, 117 Cal. 284, 49 Pac. 
181; State ex rel. Fath v. Henderson, 160 Mo. 216, 60 S. W. 1093; 
Magoun v. Illinois Trust & Sav. Bank, 170 U. S. 283, 42 L. ed. 1037, 
18 Sup. Ct. Rep. 594; Knowlton v. Moore, 178 U. S. 41, 44 L. ed. 
969, 20 Sup. Ct. Rep. 747; State ex rel. Schwartz v. Ferris, 30 L.R.A. 
218, note; Drew v. Tift, 79 Minn. 175, 47 L.R.A. 525, 79 Am. St. 
Rep. 446, 81 N. W. 839 ;. Lodi Twp. v. State, 51 N. J. L. 402, 6 L.R.A. 
56, 18 Atl. 749; State, Alexander, Prosecutor, v. Elizabeth, 56 N. J. 
L. 80, 23 L.R.A. 529, 28 Atl. 51; Weaver v. Davidson County, 104 
Tenn. 329, 59 S. W. 1105; Darcy v. San Jose, 104 Cal. 647, 38 Pac. 
500; Wagner v. Milwaukee County, 112 Wis. 608, 88 N. W. 577; 
Longview v. Crawfordsville, 164 Ind. 122, 68 L.R.A. 625, 73 N. E. 
78, 3 Ann. Cas. 496; Kraus v. Lehman, 170 Ind. 420, 83 N. E. 714, 
84 N. E. 769, 15 Ann. Cas. 849; Chicago, M. & St. P. R. Co. v. Westby, 
47 L.R.A.(N.S.) 97, 102 C. C. A. 65, 178 Fed. 619; Edmonds v. Her- 
brandson, 2 N. D. 274, 14 L.R.A. 725, 50 N. W. 970; Plummer v. 
Borsheim, 8 N. D. 568, 80 N. W. 690; Angell v. Cass County, 11 N. 
D. 265, 91 N. W. 72; State ex rel. Mitchell v. Mayo, 15 N. D. 327, 
108 N. W. 36. 

This law is totally void under the ruling of the United States Supreme 
Court. Fayette County v. People’s & D. Bank, 47 Ohio St. 503, 10 
L.R.A. 196, 25 N. E. 697; Allen v. Louisiana, 103 U. S. 80, 26 L. ed. 
318; Income Tax Cases (Pollock v. Farmers’ Loan & T. Co.) 158 U. 
S. 635, 39 L. ed. 1125, 15 Sup. Ct. Rep. 912; Chicago, M. & St. P. R. 
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Co. v. Westby, 47 L.R.A.(N.S.) 97, 102 C. C. A. 65, 178 Fed. 619; 
Paxton & H. Irrigating Canal & Land Co. v. Farmers & M. Irrig. & 
Land Co. 45 Neb. 884, 29 L.R.A. 853, 50 Am. St. Rep. 585, 64 N. W. 
343. 

William Langer, Attorney General, and H. A. Bronson and Dan V. 
Brennan, Assistant Attorneys General, and Geo. EH. Wallace and H. R. 
Berndt, for respondents. 

The petitioner here should have sought his remedy by appeal, instead 
of mandamus. If the lower court was wrong, it was but judicial error, 
the subject of appeal and review in the usual manner. 13 Enc. Pl. & 
Pr. 539; People v. Sexton, 24 Cal. 79; Francisco v. Manhattan Ins. 
Co. 36 Cal. 283; Davis v. Wallace, 4 Cal. Unrep. 949, 38 Pac. 1107; 
State ex rel. Child v. Smith, 19 Wis. 531; Ex parte Des Moines & M. 
R. Co. 103 U. S. 794, 26 L. ed. 461; Ex parte Hurn, 13 L.R.A. 120 
and note, 92 Ala. 102, 25 Am. St. Rep. 23, 9 So. 515; Territory ex rel. 
County Comrs. v. Cavanaugh, 3 Dak. 325, 19 N. W. 413. 

If the court has authority to test questions of law or fact, mandamus 
will not issue to state what the decision will be. Benedict v. Howell, 
39 N. J. L. 221; Re Rice, 155 U. S. 396, 39 L. ed. 198, 15 Sup. Ct. 
Rep. 149; Re Parsons, 150 U. S. 150, 37 L. ed. 1034, 14 Sup. Ct. Rep. 
50; State ex rel. Northern P. R. Co. v. District Judge, 3 N. D. 48, 53 
N. W. 483; Re Morrison, 147 U.S. 14, 37 L. ed. 60, 13 Sup. Ct. Rep. 
246; Ex parte Baltimore & O. R. Co. 108 U. S. 566, 27 L. ed. 812, 
2 Sup. Ct. Rep. 876; Shine v. Kentucky C. R. Co. 85 Ky. 177, 3 S. 
W. 18; Ex parte Des Moines & M. R. Co. 103 U.S. 794, 26 L. ed. 461; 
Ex parte Newman, 14 Wall. 152, 20 L. ed. 877. 

Mandamus only directs what some other officer or court shall do. 
Roberts v. Holsworth, 10 N. J. L. 57; Rev. Codes 1905, § 7971; 
Comp. Laws 1913, § 8606; Ex parte Elston, 25 Ala. 72; Ex parte Hutt, 
14 Ark. 368; People ex rel. Flagley v. Hubbard, 22 Cal. 34; Marshall v. 
State, 1 Ind. 72; State ex rel. Menge v. Rightor, 36 La. Ann. 200; State 
ex rel. Patterson v. Marshall, 82 Mo. 484; State ex rel. Combination Sil- 
ver Min. Co. v. Curler, 4 Nev. 445; Shelby v. Hoffman, 7 Ohio St. 450. 

Had the petitioner produced proof of the payment of the inheritance 
tax, and the county court had refused to allow the account and grant: 
the petition for distribution, mandamus would doubtless lie. People: 
ex rel. Green v. Dutchess & C. R. Co. 58 N. Y. 153; Johnson v. Lucas, 
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11 Humph. 306; State ex rel. Walker v. Orphans Ct. Judge, 15 Ala. 
740; Rosenthal v. State Canvassers, 50 Kan. 129, 19 L.R.A. 157, 32 
Pac. 129; Clark v. Buchanan, 2 Minn. 346, Gil. 298; Ross v. Lane, 
11 Miss. 695; Gillespie v. Wood, 4 Humph. 437; Hall v. Steele, 82 
Ala. 562, 2 So. 650; Cook v. Candee, 52 Ala. 109. 

And it also clearly appears that the respondent would have no 
authority in law to do the acts which appellant would have performed. 
Cooley, Taxn. 3d ed. 1350, and note 2; 14 Am. & Eng. Enc. Law, 100; 
People v. San Francisco, 20 Cal. 592; State ex rel. Atty. Gen. v. Dis- 
trict Ct. 138 N. D. 211, 100 N. W. 248; State ex rel. Lytle v. Douglas 
County, 18 Neb. 506, 26 N. W. 315; Thoreson v. State Examiners, 
19 Utah, 18, 57 Pac. 178. 

The statute here involved is not repugnant to the Federal Constitu- 
tion, prohibiting any state from denying to any citizen equal protection 
of the laws. Magoun v. Illinois Trust & Sav. Bank, 170 U. S. 283, 
42 L. ed. 1087, 18 Sup. Ct. Rep. 594; Billings v. Illinois, 188 U. S. 
97, 47 L. ed. 400, 23 Sup. Ct. Rep. 272; Campbell v. California, 200 
U. S. 87, 50 L. ed. 382, 26 Sup. Ct. Rep. 182; Orient Ins. Co. v. 
Daggs, 172 U. S. 557, 43 L. ed. 552, 19 Sup. Ct. Rep. 281; Cahen v. 
Brewster, 203 U. S. 543, 51 L. ed. 310, 27 Sup. Ct. Rep. 174, 8 Ann. 
Cas. 215; Re Speed, 216 Il]. 23, 108 Am. St. Rep. 189, 74 N. E. 809; 
Board of Education v. Illinois, 203 U. 8S. 553, 51 L. ed. 314, 27 Sup. 
Ct. Rep. 171, 8 Ann. Cas. 157; Beers v. Glynn, 211 U.S. 477, 53 L. 
ed. 290, 29 Sup. Ct. Rep. 186, 186 N. Y. 549, 79 N. E. 1110; 
Humphreys v. State, 70 Ohio St. 67, 65 L.R.A. 776, 101 Am. St. Rep. 
888, 70 N. E. 957, 1 Ann. Cas, 233. 

Neither is it in violation of the Federal Constitution forbidding any 
state to deprive any person of life, liberty, or property without due 
process of law. Trippet v. State, 149 Cal. 521, 8 L.R.A.(N.S.) 1210, 
86 Pac. 1084; State v. Hamlin, 86 Me. 495, 25 L.R.A. 632, 41 Am. 
St. Rep. 569, 30 Atl. 76; Union Trust Co. v. Wayne Probate Judge, 
125 Mich. 487, 84 N. W. 1101; Gelsthorpe v. Furnell, 20 Mont. 299, 
39 L.R.A. 170, 51 Pac. 267. 

Neither of the provisions of the Federal Constitution which provides 
that no state shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States applies. Booth 
v. Com. (Rodman v. Com.) 130 Ky. 88, 33 L.R.A.(N.S.) 592, 113 
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S. W. 61; State ex rel. Slabaugh v. Vinsonhaler, 74 Neb. 675, 105 N. 
W. 472; State v. Clark, 30 Wash. 439, 71 Pac. 20; United States v. 
Perkins, 163 U. S. 625, 41 L. ed. 287, 16 Sup. Ct. Rep. 1073; Re 
Campbell, 143 Cal. 623, 77 Pac. 674; Re Wilmerding, 117 Cal. 281, 
49 Pac. 181. 

The requirements of uniformity are not violated if a statutory pro- 
vision by a board of review in counties of a certain population differs 
from other counties in the state. People ex rel. Green v. Cook County, 
176 Ill. 576, 52 N. E. 334. 

Such distinctions are numerous and apply to different subjects. 
Hughes v. Cairo, 92 Ill. 339; Home Ins. Co. v. Swigert, 104 Ill. 653; 
Union Cent. L. Ins. Co. v. Durfee, 164 Ill. 186, 45 N. E. 441; Braun 
v. Chicago, 110 Ill. 186; Timm v. Harrison, 109 Ill. 593; People ex 
rel, Deneen v. Thornton, 186 Il. 162, 57 N. E. 841; People ex rel. 
Crowell v. Lawrence, 36 Barb. 177; Veazie Bank v. Fenno, 8 Wall. 
553, 19 L. ed. 489; Powers Elevator Co. v. Pottner, 16 N. D. 359, 
113 N. W. 703; Beleal v. Northern P. R. Co. 15 N. D. 318, 108 N. W. 
33, 20 Am. Neg. Rep. 453. 

This act is not special legislation. State ex rel. McCue v. Lewis, 18 N. 
D. 125, 119 N. W. 1037; Vermont Loan & T. Co. v. Whithed, 2 N. D. 
82, 49 N. W. 318. 


Bruce, Ch. J. This is an action to recover an inheritance tax paid 
by the petitioner under protest and after the refusal of the judge of the 
county court of Burleigh county to allow the final report and account 
of the executor in the estate of Fred Strauss, deceased, and to issue a 
final decree of distribution without the payment of the inheritance tax 
which is provided for in § 8977 of the Compiled Laws of 1913, and 
which the county court had adjudged to be due. 

The petitioner and appellant concedes the constitutionality of the 
Inheritance Tax Law as a whole, and all of § 8977, with the exception 
of the 3d and 4th paragraphs. These paragraphs, he contends, are 
unconstitutional. They provide that “upon the transfer of property in 
any manner hereinbefore described of the value of twenty-five thousand 
dollars ($25,000) or less where the same shall pass to or for the use of 
any person who shall be the brother or sister of the father or mother 
or a descendant of the brother or sister of the father or mother or the 


600 36 NORTH DAKOTA REPORTS 


decedent the rate of taxation shall be 3 per cent; and on all sums 
above twenty-five thousand dollars ($25,000) up to fifty thousand dol- 
lars ($50,000), passing to any such person the rate shall be 43 per 
cent, and on all sums above fifty thousand dollars ($50,000) up to one 
hundred thousand dollars ($100,000), 6 per cent, and on all sums 
above one hundred thousand dollars ($100,000) up to five hundred 
thousand dollars ($500,000), 74 per cent, and on all sums above five 
hundred thousand dollars ($500,000), 9 per cent. 

“Upon the transfer of property in any manner hereinbefore described 
of the value of twenty-five thousand dollars ($25,000) or less, where 
the same shall be for the use of any person in any other degree of col- 
lateral consanguinity than is hereinbefore stated, or to a stranger in 
blood of the decedent, or to a body politic or corporate, the rate of taxa- 
tion shall be 5 per cent; and on all sums above twenty-five thousand 
dollars ($25,000) up to fifty thousand dollars ($50,000) to any such 
person the rate shall be 6 per cent, and on all sums above fifty thousand 
dollars ($50,000) up to one hundred thousand dollars ($100,000) 9 
per cent, and on all sums above one hundred thousand dollars 
($100,000) up to five hundred thousand dollars ($500,000) 12 per 
cent, and on all sums above five hundred thousand dollars ($500,000) 
15 per cent.” 

Petitioner points out that under these paragraphs the property trans- 
ferred to any nephew or niece of a decedent is subject to a tax of 5 
per cent, while only 3 per cent is charged upon the property inherited 
by or transmitted to a cousin, or uncle or aunt. He states that he has 
no quarrel with the classification of heirs as lineal and collateral, nor 
with a proper and reasonable classification among lineal heirs or collat- 
eral heirs. He maintains, however, that there is no reason for dis- 
crimination against nephews and nieces of the deceased as compared 
with uncles and aunts, since the former are no further removed from 
the deceased than are the latter. He also insists that a cousin of the 
deceased is further removed than a nephew or niece. The clauses of 
the Constitution which he alleges are violated are the 14th Amendment 
to the Federal Constitution and §§ 69 and 70 of article 2 of the Con- 
stitution of North Dakota. 

The 14th Amendment to the Federal Constitution provides that: 
‘no state shall make or enforce any laws which shall abridge the 
privileges or immunities of the citizens of the United States; nor shall 
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any state deprive any person of life, liberty or property, without due 
process of law, nor deny to any person within its jurisdiction the 
equal protection of the laws.” 

Section 69 of the Constitution of North Dakota provides that “the 
legislative assembly shall not pass local or special laws in any of the 
following enumerated cases . . . 23. For the assessment or col- 
lection of taxes.” 

Section 70 provides: “In all other cases where a general law can 
be made applicable, no special law shall be enacted.” 

We are sure that the 14th Amendment to the Federal Constitution 
is not violated by the statutes in question. 

The so-called inheritance tax, indeed, is, strictly speaking, not a tax 
at all. It is, rather, a permission on the part of the state that the 
heirs and legatees may take the bequests which are made to them less 
certain sums which are retained by it. In other words, it is a declara- 
tion that the state, instead of claiming all of the estate of a decedent, 
will only retain a certain portion thereof, and will allow the legatees 
to receive the remainder and according to the wishes of the testator, 
but less certain sums which it itself reserves. It says: This property 
is ours, but we will allow you certain legatees to take a certain portion 
thereof and under certain conditions. One thing, indeed, is certain, 
and that is that none of the heirs or legatees have any vested interest 
in the property of a deceased person, and that the state can do away 
with the right of inheritance or bequest altogether. United States v. 
Perkins, 163 U. S. 625, 41 L. ed. 287, 16 Sup. Ct. Rep. 1073 ; Magoun 
v. Ihnois Trust & Sav. Bank, 170 U. 8. 283, 42 L. ed. 1037, 18 Sup. 
Ct. Rep. 594; Farmers’ State Bank v. Smith, ante, 225, 162 N. W. 302; 
Eyre v. Jacob, 14 Gratt. 430, 73 Am. Dec. 367; State v. Hamlin, 86 
Me. 495, 25 L.R.A. 632, 41 Am. St. Rep. 569, 30 Atl. 76. 

If it can do this it can place any limitation which is not purely 
arbitrary on the right that it desires. The heirs are really donees and 
take by the bounty of the state. What right have any of them to 
complain of that which is allotted to them if only they receive the same 
share as others in the same class? Has not the Lord of the vineyard 
the right to do with his own as he pleases and even to give to one at 
the eleventh hour his full penny, while denying it, or merely giving 
a similar amount, to one who has borne the burden and the heat of the 
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day? It is a matter which is purely of legislative discretion. It is 
not one of personal right. 

We have carefully read the cases cited by counsel for appellant. Few 
of them, however, involve inheritance taxes. The case of Magoun v. 
Illinois Trust & Sav. Bank, 170 U. S. 283, 42 L. ed. 1037, 18 Sup. 
Ct. Rep. 594, sustains such a tax, announces the doctrine that there 
is no vested right of inheritance, and, when it discusses classification, 
it does so incidently and merely in regard to the general rules pertaining 
to the same. It makes itself, indeed, very clear when it comes to the 
matter of inheritance taxes and announces the feudal rule of relation- 
ship, that the state can properly classify persons and estates bearing the 
same relationship to one another, and that as long as those within the 
class are all treated equally, they have no right of complaint because 
someone outside of the class is differently treated. See Magoun v. 
Illinois Trust & Sav. Bank, supra. It is to be noted that in the case 
at bar all nephews and nieces are treated alike, as well as all uncles and 
aunts and all cousins, and even if this be required, it is all that is 
required. The court, in the opinion in question, indeed, uscd the 
following language: 

“The clause of the 14th Amendment especially invoked is that which 
prohibits a state denying to any citizen the equal protection of the laws. 
What satisfies this equality has not been and probably never can be 
precisely defined. . . . It may be safely said that the rule pre- 
scribes no rigid equality, and permits to the discretion and wisdom of 
the state a wide latitude as far as interference by this court is concerned. 
. . . The rule, therefore, is not a substitute for municipal law; it 
only prescribes that that law have the attitude of equality of operation, 
and equality of operation does not mean indiscriminate operation on 
persons merely as such, but on persons according to their relations. 
In some circumstances, it may not tax A more than B, but if A be of 
a different trade or profession than B, it may. And in matters not of 
taxation, if A be a different kind of corporation than B, it may subject 
A to a different rule of responsibility to servants than B. . . . In 
other words, the state may distinguish, select, and classify objects of 
legislation, and necessarily this power must have a wide range of dis- 
erction. It is not without limitation, of course. . . . Two prin- 
ciples, therefore, must be reconciled in the Illinois Inheritance Law if 
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it is to be sustained, the equality of protection of the laws guaranteed by 
the 14th Amendment, and the power of the state to classify persons and 
property. The latter principle needs further consideration. What test 
is there of the reasonableness of a classification—of one based upon 
‘some difference which bears a just and proper relation to the attempted 
classification—and is not a mere arbitrary selection? Legislation 
special in character is not forbidden by it, as we have seen. 
There is, therefore, no precise application of the rule of moasonabibneds 
of classification, and the rule of equality permits many practical inequal- 
atves. And necessarily so. In a classtfication for governmental pur- 
poses there cannot be an exact exclusion or inclusion of persons and 
things. Bearing these considerations in mind we can solve the ques- 
tions in controversy. There are three main classes in the Illinois 
statute, the first and second being based respectively, on lineal and 
collateral relationship to the testator or intestate, and the third being 
composed of strangers to his blood and distant relatives. The latter 
is again divided into four subclasses, dependent upon the amount of 
the estate received. The first two classes, therefore, depend on substan- 
tial differences which may distinguish them from each other and them 
or either of them from the other class,—differences, therefore, which 
“bear a just and proper relation to the attempted classification.’ : 
And tf the constituents of each class are affected alike, the rule of 
equality prescribed by the cases 1s satisfied. In other words, the law 
operates ‘equally and uniformly upon all persons in similar circum- 
stances. . . . Nordothe exemptions of the statute render its oper- 
ation unequal within the meaning of the 14th Amendment. : 
“The provisions of the statute in regard to the tax on legacies to 
‘strangers to the blood of an intestate need further comment. 
There are four classes created, and manifestly there is equality between 
the members of each class. Inequality is only found by comparing the 
members of one class with those of another. It is illustrated by ap- 
pellant as follows: One who receives a legacy of $10,000 pays 3 per 
cent, or $300, thus receiving $9,700 net; while one receiving a legacy 
of $10,001 pays 4 per cent on the whole amount, or $400.04, thus 
receiving $9,600.96, or $99.04 less than the one whose legacy was 
actually $1 less valuable. . . . If there is unsoundness it mnst be 
2n the classification. The members of each class are treated alike; that 
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is to say, all who inherit $10,000 are treated alike—all who inherit 
any other sum are treated alike. There is equality, therefore, within 
the classes. If there 1s mequality it must be because the members of a 
class are arbitrarily made such and burdened as such upon no distinc- 
tions justifying uw. . . . But netther case can be said to be contrary 
to the rule of equality of the 14th Amendment. That rule does not 
require, as we have seen, exact equality of taxation. It only requires 
that the law tmposing tt shall operate on all alike under the same circum- 
stances. The tax is not on money; it ts on the right to inherit ; and hence 
a condition of inheritance, and tt may be graded according to the value 
of that inheritance. The condition is not arbitrary because it is de- 
termined by that value; it is not unequal in operation because it does 
not levy the same percentage on every dollar, does not fail to treat ‘all 
alike under like circumstances and conditions, both in the privilege con- 
ferred and the liabilities imposed.’ ” 

The case of Re McKennan, 27 S. D. 147, 33 L.R.A.(N.S.) 620, 
130 N. W. 33, Ann. Cas. 1913D, 745, id. 25 S. D. 369, 33 L.R.A. 
(N.S.) 606, 126 N. W. 611, sustains inheritance taxes generally, differ- 
entiates them from ordinary taxes, and reiterates the statement made in 
the case of Re Fox, 154 Mich. 5, 117 N. W. 558, that all that is prac- 
tically required is equality within the classes. 

In the case of Re Pell, 171 N. Y. 48, 57 L.R.A. 540, 89 Am. St. 
Rep. 791, 63 N. E. 789, the tax was made to apply to remainders after 
they had vested, and was, therefore, not a succession or inheritance tax. 

The case of State v. Hamlin, 86 Me. 495, 25 L.R.A. 632, 41 Am. St. 
Rep. 577, 30 Atl. 76, it is true, contains language which may tend to 
support the contention of the appellant, and to the effect that “it is neces- 
sary to make such excise uniform as to the entire class of collaterals.” 
This language, however, was not necessary to the decision, and is in- 
consistent with the general rules relating to inheritance taxes and in- 
consistent with the very opinion cited, wherein it said: “It is entirely 
within the province of the legislature to determine who shall and who 
shall not take the estate, and the proportion in which they may take, 
and whether severally, or as joint tenants, per capita or per stirpes. In 
the absence of constitutional prohibition, the legislature is supreme, and 
may dispose of an intestate decedent’s estate, after payment of his 
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debts, to any class or classes of his kindred, to the exclusion of any class 
or classes.” 

Although the case of Dixon v. Ricketts, 26 Utah, 215, 72 Pac. 947, 
cites the above opinion with a number of others, all it does is to sustain 
the validity of a tax on all inheritances above $10,000 in value, and con- 
tents itself with saying that an inheritance tax is not a tax upon 
property, but on succession; that “the right to take property by devise 
or descent is a creature of the law, and not a natural right—a privilege, 
and, therefore, the authority which confers it may impose conditions 
upon it.” 

The case of Re Wilmerding, 117 Cal. 284, 49 Pac. 181, it is true, also 
cites the case of State v. Hamlin, supra, but this only on the proposi- 
tion that it is within the power of the legislature to impose inheritance 
taxes. It, indeed, lays down two general propositions: (1) “The right 
of inheritance, including the designation of heirs and the proportions 
which the several heirs shall receive, as well as the right of testamentary 
disposition, are entirely statutory and within the control of the legisla- 
ture; and the same legislative authority that confers the right or 
privilege of inheritance or of testamentary disposition may attach to it 
the condition that a portion of the estate so received shall be contributed 
to the state.” (2) “The provision exempting estates valued at less than 
$500 from the collateral inheritance tax is valid, and the constitutional 
provision that all property shall be taxed in proportion to its value is 
inapplicable to such a tax, which is in the nature of an excise tax, the 
right to impose which includes the right to select the subjects upon which 
it shall be imposed, and, there being no constitutional provision that 
such a tax shall be imposed upon every inheritance, the judgment of the 
legislature that at 1s in the publtc interest that the collateral tnheritance 
tax shall be tmposed only upon such inheritances as exceed $500 in 
value 1s not open to review.” 

But even if looked upon as a tax, where is there to be found any 
violation of any constitutional provision ? 

Since the statute covers the whole state and relates to the estates of 
decedents, no matter where found, it cannot be called local. It is not 
special, since it relates to all estates and to all heirs or devisees who 
come within the lines of relationship designated. We do not even 
believe that the sections of the Constitutions which guarantee the 
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equal protection of the laws is violated. These clauses do not prohibit 
classification. All of the authorities agree that it is only when legis- 
lative classification is obviously without reason and arbitrary that objec- 
tion can be made. See Campbell v. California, 200 U. 8S. 87, 50 L. ed. 
382, 26 Sup. Ct. Rep. 182. This court cannot say that the classifica- 
tion which is before us was entirely arbitrary. It is true that uncles and 
aunts are favored as against nephews and nieces, and that cousins are 
favored as against nephews and nieces. It is nevertheless true that the 
state was looking for revenue, and that if left to uncles and cousins, who 
would, in the great majority of instances, be much older than nephews 
and nieces, the property would sooner again need to be distributed by the 
courts and sooner subject to a second inheritance tax. It may well be, 
too, that the legislature was of the opinion that uncles and aunts, being 
older, would be more in need of the fund than nephews and nieces; and 
that, at any rate, the nephews and nieces would have a longer use of 
such fund and a longer period in which to gather its increments, 
whether earned or unearned. These considerations, it is true, might be 
of little force as against a statute which deprives persons of vested 
rights; but, as we have before stated, the plaintiffs in this case, and 
heirs generally, had no vested right in the estate of the deceased or in the 
right to inherit from it. State v. Hamlin, 86 Me. 495, 25 L.R.A. 632, 
41 Am. St. Rep. 569, 30 Atl. 76; Magoun v. Illinois Trust & Sav. Bank, 
170 U.S. 283, 42 L. ed. 1037, 18 Sup. Ct. Rep. 594; Moody v. Hagen, 
ante, 471, 162 N. W. 704. 

The legislature of a state, except where limited by the state or Federal 
Constitutions, possesses complete legislative sovereignty. There are no 
limitations on that sovereignty expressed in the state constitutional pro- 
visions, to which we have before referred and on which appellant relies, 
that are not embraced or implied in the 14th Amendment to the Federal 
Constitution. Re Fox, 154 Mich. 5,117 N. W. 558. Since due process 
of law involves an obedience to the provisions of both the state and 
Federal Constitutions, the case of Campbell v. California, supra, is in 
point and of great persuasive authority. In it the Supreme Court of 
the United States says: 

“The contention is that the assailed law of California was repugnant 
to the 14th Amendment, because it subjected to the burdens of an 
inheritance tax or charge, brothers and sisters of a decedent, and did not 
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subject to any burden such strangers to the blood as the wife or widow 
of a son or the husband of a daughter of a decedent. We do not stop- 
to refer in detail to the many forms of argument by which the conten- 
tion is sought to be sustained, but content ourselves with stating that,. 
whatever be the form in which the propositions relied on are advanced, 
they all reduce themselves to and must depend upon the soundness of 
the contention that the 14th Amendment compels the state, in levying 
inheritance taxes, and, @ fortiori, in regulating inheritances, to conform 
to blood relationship. That is to say, in their last analysis all the 
arguments depend upon the proposition that the 14th Amendment has 
taken away from the states their power to regulate the passage of prop- 
erty by death, or the burdens which may be imposed resulting there- 
from, because that amendment confines the states absolutely, both as to- 
the passage of such property and as to the burdens imposed thereon, to- 
the rule of blood relationship. To state the proposition is to answer it. 
Its unsoundness is demonstrated by previous decisions of this court. 
Magoun v. Illinois Trust & Sav. Bank, supra; Orient Ins. Co. v. Daggs,. 
172 U. S. 557, 562, 43 L. ed. 552, 554, 19 Sup. Ct. Rep. 281. It is 
true that in the first of the cited cases it was expressly declared or im- 
pliedly recognized that, in the exercise by the state of its undoubted 
power to regulate the burdens which might be imposed on the passage 
of property by death, a case might be conceived of where a burden would 
be so arbitrary as to amount to a denial of the equal protection of the 
laws. But this suggestion did not imply that the effect of the 14th 
Amendment was to control the states in the exercise of their plenary 
authority to regulate inheritances, and to determine the persons or 
objects upon which an inheritance burden should be imposed. In this. 
case there can be no doubt, if the right of a state be conceded to select 
the persons who may inherit or upon whom the burden resulting from 
an inheritance may be imposed, the complaint against the statute is 
entirely without merit. The whole case, therefore, must rest upon the 
assumption that because the state of California has not followed the rule 
of blood relationship, but as to particular classes has applied the 
rule of affinity by marriage, therefore the constitutional provision guar- 
antying the equal protection of the laws was violated. But, unless the 
effect of the 14th Amendment was inexorable to limit the states in enact- 
ing inheritance laws to the rule of blood relationship, such a regulation 
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plainly involved the exercise of legislative discretion and judgment, 
with which the 14th Amendment did not interfere. Such a regulation 
cannot in reason be said to be in exercise of merely arbitrary power. 
To illustrate: It assuredly would not be an arbitrary exercise of power 
for a state to put in one class, for the purpose of inheritance or the 
burdening of the privilege to inherit, all blood relatives to a designated 
degree, excluding brothers and sisters, and to place all other and more 
remote blood relatives, including brothers and sisters, in a second class 
along with strangers to the blood. This being true, it cannot, without 
causing the equality clause of the 14th Amendment to destroy the 
powers of the states on a subject of a purely local character, be held 
that a classification which takes near relatives by marriage and places 
them in a class with lineal relatives is so arbitrary as to transcend the 
limits of governmental power. If this were not true, state legislation 
preferring a wife in the distribution of the estate of her husband to a 
brother or sister of the husband would be void as repugnant to the 14th 
Amendment. So, also, would be the provision in the California statute 
we are considering, preferring an adopted child of a decedent to a 
brother or sister. With the motives of public policy which may induce a 
state to prefer near relatives by affinity to collateral relatives, we are not 
concerned ; since the 14th Amendment does not deprive a state of the 
power to regulate and burden the right to inherit, but at the most can 
only be held to restrain such an exercise of power as would exclude the 
conception of judgment and discretion, and which would be so obviously 
arbitrary and unreasonable as to be beyond the pale of governmental 
authority.” 


The judgment of the District Court is affirmed. 
Brrvze.1, J., being disqualified, did not sit. 


Rosinson, J. (dissenting). This case challenges the validity of the 
Inheritance Tax Act, which is chap. 185, Laws 1913. Under this act 
the plaintiff was forced to pay to Burleigh county a tax of 5 per cent 
($759.45) on property devised to him by his uncle, Fred Strauss. He 
sues to recover back the money. The case depends on the Constitution 
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and laws of this state, and not on anything in the Constitution of the 
United States or any other state, or on the laws of feudalism. 

The majority opinion reasons from a wrong premise. It says: 
“None of the heirs have any vested interest in the property of a de- 
ceased person, and the state can do away with the rights of inheritance 
or bequest altogether;” that “the heirs are really donees and take 
by the bounty of the state.” That is the old antiquated rule of law 
which came from the Norman Conquest, and it is not at all in accord 
with the 1st section of our Bill of Rights, which reads thus: 

Sec. 1. “All men are by nature equally free and independent, and 
have certain inalienable rights, among which are those of enjoying and 
defending life and liberty; acquiring, possessing, and protecting prop- 
erty and reputation, and pursuing and obtaining safety and happiness.” 

Sec. 2. “Government is instituted for the protection, security, and 
benefit of the people.” 

This means that every man has a right to acquire property by gift, 
sale or purchase; that government is instituted to protect the people, 
and not to rob either the living or the dead. The right to acquire and 
protect property is no greater than the right to dispose of it by sale or 
gift. According to the fundamental principles of right, when, by any 
just means, a person acquires title to property, 1¢ belongs to him and his 
heurs, who often help to earn the property, and when he can no longer 
use his property he has a just right, and he is under moral obligations, to 
devise and transfer it to his heirs. The state does not stand in the 
place of William the Conqueror. It is no Lord Paramount. It is 
merely a corporate entity which we, the people, have devised and created 
for the purpose of protecting our natural rights. It has no kingly pre- 
rogatives. It does not exist by Divine right. It is not the natural heir 
of any person, and it has no right to rob the citizen who pays his just 
and apportionate share of the public burdens. 

The Inheritance Tax Law shows on its face that it is a thief and 
robber. It imposes a tax of from 1 to 25 per cent on inheritances, de- 
vises and gifts. Its title is: “An Act Providing for Taxation and 
Fixing the Rate of Taxation on Inheritances, Devises, Gifts.” The first 
section reads thus: “A tax shall be and is hereby imposed upon the 
transfer of any property or any interest therein to any person in certain 
specified cases.” If this is not an act providing for taxation and fixing 

36 N. D.—39. 
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the rate of taxation, then it is void under § 61 of the Constitution, 
which is that the subject of every act must be expressed in its title. 

By § 176 of the original Constitution, all property must be taxed by 
uniform rule, according to its value in money, and by this section, as 
amended, taxes shall be uniform upon the same class of property. Thus, 
it appears that property may be classified for taxation, and that the 
classing must depend upon the kind or character of the property, and 
not on the character of its owner, the color of his hair, or his relationship 
to any person. Now, since the act in question is in conflict with § 61 
unless it pertains to taxation, and since the varying taxes which it im- 
poses depends on the relationship of parties to one another and not on the 
classification of property, the act is void. It is in direct conflict with the 
state Constitution, and is contrary to the fundamental principles of 
natural right and justice. If such a system of taxation has been sus- 
tained by the courts of any state, under similar Constitutions, then it is 
becauses the judges did not know any better. Some judges do not 
give their modern Constitution half the consideration they give to the 
laws of feudalism. Some judges are slow to learn that it is not the 
purpose of modern Constitutions to rob men of their property, as they 
did for centuries after the Norman Conquest. 

In the majority opinion it is said: “The so-called inheritance tax is 
not a tax at all.” Well, if that is true, then the act in question, chapter 
185, is void because the title does not express the subject of the act, 
and the law regards form less than substance. 

The question in this case is, what may be done under the present 
Constitution, and not, what might be done under a different Constitu- 
tion. Chapter 185, Laws 1913, is wholly void. It is an act to provide 
for taxation and fixing the rate of taxation, and it does not fix the tax 
on all property, or on the same class of property by uniform rule accord- 
ing to its value and money, and it attempts to classify certain property 
for taxation according to the relationship of the parties interested, and 
it denies to the owner of property his constitutional right to dispose of 
it. The act should be held void, with judgment reversed. 
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ZORA E. SWINGLE v. H. P. SWINGLE and William McCarty. 
(162 N. W. 912.) 


Homestead exemption —antenuptial agreement — marriage — public policy 
— time of claiming homestead — arrival of — cannot be waived before. 
1. Antenuptial agreements made prior to marriage between the parties about 
to be married, concerning and respecting their individual and separate prop- 
erty, may be upheld as valid as to property exclusive of the homestead exemp- 
tion as defined by the laws of the state of North Dakota, but as to homestead 
exemptions, such antenuptial agreements are void as being contrary to public 
policy and the welfare and protection of the home. Such homestead exemption 
cannot be waived before the arrival of the appropriate time of claiming it. 


Homestead exemption — abandonment —new homestead — establishment of 
— exemption —removal from homestead —wife’s land—to husband’s 
land — latter is homestead — wife has interest in-—as homestead — chil- 
dren — benefit of. 

2, Where a wife at the time of her marriage to her husband resided upon 
land which belonged at the time of such marriage to the wife, and the husband 
and wife within a few days after such marriage removed from the wife’s land 
and established their home upon the husband’s land, and continued to live 
upon the husband’s land until the husband deserted his wife, such remova) 
from the wife’s land constitutes an abandonment of her land as a homestead 
exemption under the laws of the state, and the removal to, and establishment 
of a homestead, upon the husband’s land constitutes the husband’s land the 
homestead exemption under the laws of the state, on which the wife has a 


Note——On abandonment of homestead, generally, see monographic note in 102 
Am. St. Rep. 388, in which cases will be found on page 391, in accord with SwWINGLE 
v. SWINGLE, holding that the removal of a husband or wife from the homestead by 
reason of desertion of his or her spouse does not constitute an abandonment, 
where the deserted spouse remains in possession thereof. 

See alao, on effect of a conveyance or encumbrance of the homestead by only one 
of the spouses, note in 95 Am. St. Rep. 909; on effect of husband’s desertion on 
rights of wife and family in homestead, note in 82 Am. St. Rep. 284; that removal: 
from homestead must be voluntary to constitute abandonment, note in 60 Am. 
Dec. 613; on necessity of joinder of husband and wife in release of homestead, note 
in 65 Am. Dec. 484, 485. 

On husband’s power without wife’s consent to abandon homestead, or to convey 
premises by his sole deed after abandonment, see note in 37 L.R.A.(N.S.) 807, which, 
however, does not cover the question of whether the husband by abandoning his wife, 
as distinguished from the homestead, can terminate the homestead right. 


612 


36 NORTH DAKOTA REPORTS 


homestead exemption and interest as provided by law, and she can retain the 
possession and use thereof for the benefit of herself and children, if any, and 
her homestead right and interest therein can only be devested by a proper 
conveyance freely and duly acknowledged and executed by her. 


Homestead exemption — notice — conveyance of — wife — abandoned by hus- 


band — remains in possession of new homestead —individual deed of 
by husband — grantee acquires no interest —use and possession — lia- 
bility for. 

3. Where the wife and husband are in possession of a homestead exemption 
at the time the husband abandons his wife, and the wife remains in possession 
at the time when the husband by his individual and separate deed conveys the 
homestead to another, the person to whom such homestead is so attempted to 
be conveyed by the individual deed of the husband to such homestead exemption 
without the wife joining therein, and without the acknowledgment and due 
execution of such deed by the wife, acquires no interest of any kind or character 
in or to such homestead exemption, and such person is liable to such wife 
for the use and possession of such homestead exemption during the time the wife 
was compelled to be absent therefrom through fear. 


Homestead — wife leaving — through threats and fear of violence — abandon- 


ment — does not constitute. 

4. Where a wife and husband have established their homestead exemption 
upon the husband’s land, being a tract of 160 acres, and the husband thereafter 
abandons the wife and forces her to leave such homestead exemption through 
violence, and by threats, and instilling her mind with fear, her absence through 
such violence, threats, abuse, and fear from such homestead exemption does not 
constitute an abandonment thereof as a matter of law. 


Homestead — conveyance of — must be by husband and wife. 


5. A homestead exemption as defined by § 5608, Compiled Laws of 1913, can 
be conveyed or encumbered only by the instrument by which it is conveyed 
or encumbered being executed and acknowledged by both husband and wife. 


Homestead exemption — purpose — public policy — protection of family. 


6. The Homestead Exemption Law of the state is founded upon sound reasons 
of public policy, and it inures to the benefit of, not only the wife and husband, 
but to the children if any. The object of the homestead exemption Jaw is the 
protection of the family, to afford an asylum for the protection and support 
of the family in order that such family and children may be protected from 
the enervating effects of poverty, which to a large degree is the recruiting 
ground of disease and crime, and to provide an opportunity whereby such 
children may be properly developed physically, morally, and intellectually to 
assume and perform the true and proper duties of citizenship, and thus 
strengthening the state. 


Opinion filed April 16, 1917. Rehearing denied May 11, 1917. 
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Appeal from the District Court of Stark County, W. C. Crawford, 
Judge. 

Judgment reversed. 

Murtha & Sturgeon and H. E. Haney, for appellant. 

The homestead declaration does not operate to preserve the homestead 
for any time, after the homestead has been abandoned in fact and in 
intention. Kuhnert v. Conrad, 6 N. D. 220, 69 N. W. 185. 

The homestead right is not, during the continuance of the family 
relation, a “right” or “interest’’ or “estate” in land. It is a mere “right 
to an exemption,” or “veto power over the husband’s right to convey 
or mortgage.” 21 Cyc. 460 (b); Somers v. Somers, 27 S. D. 500, 36 
L.R.A.(N.S.) 1024, 181 N. W. 1091; Helgebye v. Dammen, 13 N. 
D. 172, 100 N. W. 245; Phelps v. Phelps, 72 Ill. 546, 22 Am. Rep. 
149. 

The waiver of a right of exemption before the appropriate time for 
claiming it is absolutely void. 18 Cyc. 1449 (A), 1450 (11); 21 
Cyc. 611 (D) note 71; Bunker v. Coons, 21 Utah, 164, 81 Am. St. Rep. 
680, 60 Pac. 549; Mann v. Mann, 53 Vt. 48; Curtis v. O’Brien, 20 
Iowa, 376, 89 Am. Dec. 543; Kneettle v. Newcomb, 78 Am. Dec. 186, 
note; Phelps v. Phelps, 72 Ill. 546, 22 Am. Rep. 149; Hafer v. Hafer, 
33 Kan. 449, 6 Pac. 537; Ryan v. Dockery, 1384 Wis. 431, 15 L.R.A. 
(N.S.) 491, 126 Am. St. Rep. 1025, 114 N. W. 820. 

The waiver of the homestead, even if good against the wife, is void 
as to the child, and the wife or widow may bring the action to recover 
the homestead. Phelan v. Smith, 100 Cal. 158, 34 Pac. 667; Hafer v. 
Hafer, 33 Kan. 449, 6 Pac. 537; McCloy v. Arnett, 47 Ark. 445, 2 S. 
W. 71; Farrow v. Farrow, 13 Lea, 120; McGee v. McGee, 91 Tl. 553; 
Miller v. Marckle, 27 Ill. 405; Lagger v. Mutual Union Loan & Bldg. 
Asso. 146 Ill. 283, 33 N. E. 946; Battey v. Barker, 56 L.R.A. 76, note; 
21 Cyc. 1242 (2) 1250 note 63; 26 Cyc. 825-828. 

The instrument by which the homestead is sought to be conveyed or 
encumbered must be executed and acknowledged by both husband and 
wife, or each may convey by separate deeds. 16 Cyc. 720 (3); 10 R. 
C. L. p. 742, § 59, p. 801, § 112, p. 1034, § 54, notes 5 to 10; Brick v. 
Campbell, 122 N. Y. 337, 10 L.R.A. 259, 25 N. E. 493; Tate v. 
Commercial Bldg. Asso. 97 Va. 74, 45 L.R.A. 243, 75 Am. St. Rep. 
770, 33 S. E. 382; Lukens v. Nye, 156 Cal. 498, 36 L.R.A.(N.S.) 244, 
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105 Pac. 593, 20 Ann. Cas. 158; McCrary v. Biggers, 114 Am. St. 
Rep. 882 note; Davis v. Thomas, 66 Neb. 26, 92 N. W. 187; Slappy 
v. Hanners, 137 Ala. 199, 33 So. 900; New England Mortg. Secur. Co. 
v. Payne, 107 Ala. 578, 18 So. 164; Isaacs v. Isaacs, 71 Neb. 537, 99 
N. W. 268; Comp. Laws 1913, §§ 5517, 5608; King v. Welborn, 83 
Mich. 195, 9 L.R.A. 803, 47 N. W. 106; Merced Bank v. Rosenthal, 
99 Cal. 39, 31 Pac. 849, 33 Pac. 732; Clay v. Richardson, 59 Iowa, 
483, 13 N. W. 645. 

Oral consent is inoperative and void, and cannot amount to an estop- 
pel. McCrary v. Biggers, 46 Or. 465, 114 Am. St. Rep. 882, 81 Pac. 
356; 16 Cyc. 756 (B); Rasmussen v. Stone, 30 N. D. 451, 152 N. W. 
809; Severtson v. Peoples, 28 N. D. 372, 148 N. W. 1054. 

A deed of the homestead by husband and wife, but not acknowledged 
by the wife, is void. 16 Cyc. 726-747; 10 R. ©. L. 697, § 25. 

Where a party knows he is buying the family homestead, he cannot 
be said to rely upon oral statements. He is estopped to do so. He 
can only buy and receive title to the family homestead, in the statutory 
manner. Gjerstadengen v. Van Duzen, 7 N. D. 612, 66 Am. St. 
Rep. 679, 76 N. W. 233; Gjerstadengen v. Hartzel, 9 N. D. 268, 81 
Am. St. Rep. 575, 83 N. W. 230; Hyatt v. O’Connell, 130 Iowa, 567, 
3 L.R.A.(N.S.) 971, 107 N. W. 599; France v. Bell, 52 Neb. 57, 71 
N. W. 984; 16 Cyc. 748 (k); Ware v. Cowles, 24 Ala. 446, 60 Am. 
Dec. 482; Urquhart v. Belloni, 57 Or. 314, 111 Pac. 692; Severtson 
v. Peoples, 28 N. D. 372, 148 N. W. 1054; Rasmussen v. Stone, 30 
N. D. 451, 152 N. W. 809. 

J. P. Caw and W. J. Ray, for respondents. 

This court has held that an oral agreement estopped the wife from 
afterwards attacking such transfer of homestead property, and, with 
this view in mind, a wife who has signed a written agreement, waiving 
and relinquishing her right thereto, is certainly estopped to thereafter 
attack such transfer. Rieger v. Schaible, 81 Neb. 33, 17 L.R.A.(N.S.) 
866, 115 N. W. 560, 116 N. W. 953, 16 Ann. Cas. 700; Johnston v. 
Spicer, 107 N. Y. 185, 13 N. E. 753. 

Antenuptial contracts by which it is attempted to regulate and control 
the interests which each of the parties to the marriage shall take’ in 
the property of the other during coverture or after death, like dower, 
are favored by the courts, and will be enforced in equity according to 
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the intention of the parties, whenever the contingency provided by the 
parties arises. 13 R. C. L. p. 622, J 82, p. 1012, J 33; 10 R. C. L. 
689, { 19; Erickson v. Wiper, 33 N. D. 193, 157 N. W. 592. 

A person cannot have but one homestead. Ford v. Ford, 24 8S. D. 
644, 124 N. W. 1108. 


Gracz, J. The complaint of fact alleges that plaintiff and defendant 
were and are husband and wife, and were married March 20, 1914. 
That at the time of said marriage the defendant was the owner of the 
north half of the northeast quarter and the north half of the northwest 
quarter, section 20, township 10, range 102, Billings county, North 
Dakota, upon which said land defendant H. P. Swingle established 
and made his home with plaintiff, which said land defendant had 
acquired from the United States government under the homestead laws 
thereof. That on the 18th day of September, 1914, and while defend- 
ant and plaintiff were so living upon said land, the defendant, without 
the knowledge, consent, or signature of the plaintiff, made a pretended 
deed of conveyance of said land and premises to Wm. McCarty, who 
then and there well knew that plaintiff was the wife of defendant, living 
upon said land and premises, and that she, the plaintiff, had taken 
no part in said pretended deed of conveyance, or in any way or manner 
sold, waived, or relinquished her homestead right in and to said land 
and premises. And further alleges that the use and Bi aad of 
said land is reasonably worth the sum of $500 per year. 

Plaintiff further alleges that said Wm. McCarty, without the consent 
of plaintiff and against her will, took possession of her land and premises 
on or about October 1, 1914, and has been in possession thereof adverse 
to plaintiff to her damages in the sum of $500. 

The prayer of plaintiff’s complaint asks that the said Wm. McCarty 
be restrained from entering upon said lands or in any way asserting 
any claim or right thereto. 

The plaintiff demands that the said deed of conveyance be declared 
null and void and of no force and effect, and that the same convey 
no title, right, or interest to defendant Wm. McCarty, and that plaintiff 
be given the right, possession, and occupation thereof, and for judgment 
of $500 and damages for the taking of said land by said McCarty. 

The defendant Wm. McCarty, for his separate answer to amended 
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complaint, alleges that the time H. P. Swingle married the defendant, 
that said H. P. Swingle was the owner of the north half of the north- 
cast quarter and the north half of the northwest quarter of section 20, 
in township 139, north of range 102, Billings county, North Dakota, 
and that he had acquired the same from the United States government 
under the Homestead Laws thereof. 

Further answering, defendant admits that at the time of the marriage 
of H. P. Swingle to plaintiff, that said H. P. Swingle was the owner 
of the land described in the amended complaint, that same was a home- 
stead and was proved up on the 16th day of July, 1914, and a final 
certificate was issued for said land by the United States government on 
or about the 9th day of December, 1914. Defendant McCarty further 
alleces that on or about the 13th day of March, 1914, and prior to the 
marriage of plaintiff and defendant, the plaintiff and defendant, H. P. 
Swingle entered into an agreement or contract, in writing, for and in 
consideration of marriage and other mutual promises to each other, 
whereby and whereunder the plaintiff was to have full, complete, and 
entire control of her said property of whatsoever nature and wheresoever 
found; that the defendant, H. P. Swingle, have full, complete, and en- 
tire control of his said property of whatsoever nature and wheresoever 
found, and each of said parties released all their title, right, or interest 
in the property of the other, whether rising by operation of the law 
or otherwise by reason of said marriage; that each of said parties 
then and there filed a declaratory homestead statement on the southwest 
quarter of section 20, township 139, range 102, Billings county, North 
Dakota; said agreement was duly witnessed, acknowledged, and filed 
for record in the office of the register of deeds in and for Billings 
county, North Dakota. Defendant further alleges that on the 18th 
day of September, 1914, H. P. Swingle, by warranty deed, sold and 
transferred to the defendant Wm. McCarty the land described in para- 
graph 2 of the complaint, and that said Wm. McCarty then and there 
paid the defendant H. P. Swingle as a purchase price for said land 
the sum in excess of $3,000, and further alleges that the plaintiff had 
knowledge thereof and gave her consent thereto. 

The defendant further alleges that by reason of such agreement men- 
tioned in paragraph 5 of the answer, plaintiff is estopped from claiming 
any interest in the title of the land described in the complaint. Defend- 
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ant further alleges that H. P. Swingle, since the sale of said land, has 
established a homestead on lands in Minnesota, and requested the plain- 
tiff to come and live with him. 

The facts in the case are substantially as follows: The plaintiff, a 
woman of about thirty years of age, was the mother of four minor . 
children by a former marriage. She resided with such children upon 
the southwest quarter of section 20, township 139, range 102, in what 
is known as the “Bad Lands” in Billings county, North Dakota, which 
land she had filed upon as a homestead. The defendant resided upon 
another tract of land described as the north half of the northeast quar- 
ter, and the north half of the northwest quarter of section 20, township 
139, range 102, Billings county, North Dakota, being the same section 
in which plaintiff’s land is situated. That prior to the 13th day of 
March, 1914, the defendant H. P. Swingle had gotten the plaintiff in a 
delicate condition, and was compelled by humane officer Blake to marry 
her on March 13, 1914. The marriage took place on the plaintiff’s land 
while the plaintiff was sick in bed. Within three days after the mar- 
riage the plaintiff and defendant went to live on the husband’s home- 
stead, the north half of the northwest quarter and the north half of 
the northeast quarter of section 20, township 139, range 102, Billings 
county, North Dakota, where, on the 24th day of March, 1914, a child 
was born to the plaintiff. Plaintiff and her husband resided upon the 
north half of the northeast quarter and the north half of the northwest 
quarter of section 20, township 139, range 102, Billings county, North 
Dakota, being the husband’s land and homestead, until about September 
22, 1914, when the husband left the country and has been heard of 
but little since. 

The defendant McCarty bought the 1914 crop off the husband’s 
land from the husband in September, 1914, and on September 19, 1914, 
McCarthy secured a deed executed by H. P. Swingle, the husband, 
alone and without his wife joining in such deed for the north half of 
the northeast quarter and the north half of the northwest quarter of 
section 20, township 139, range 102. 

Plaintiff received no part of the consideration and did not join in 
the execution of the said deed. McCarty went into possession of the 
land about September 22, 1914. Prior to the time H. P. Swingle 
left the plaintiff, he forced the plaintiff to leave the north half of the 
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northeast quarter and the north half of the northwest quarter of section 
20, township 139, range 102, Billings county, North Dakota, Swingle 
claiming he had rented it to McCarty. Plaintiff was afraid of Mr. 
McCarty, according to her testimony. 

At the time that McCarty procured a deed to the land in question 
he had knowledge and knew Zora E. Swingle occupied the land in ques- 
tion with H. P. Swingle, her husband, as a homestead. She was there 
with him, residing there with her children, and that such tract of land 
was at the time of the execution of such deed the actual homestead of the 
plaintiff herein and her husband and family. The plaintiff in this 
case, in the prosecution of this appeal to this court, has assigned four- 
teen different errors, upon which she asks a reversal of the judgment in 
this case. In considering the case we find it only necessary to consider 
assignment of numbers 6,-9, 11, 13, and 14, which are as follows: 

6. In making conclusions of law numbered 1. 

11. In not holding the contract between plaintiff and H. P. Swingle 
void for the following reasons: (1) Because the contract makes no ade- 
quate provision for the plaintiff’s support or maintenance; (2) because 
the plaintiff did not know the nature or purport of the instrument when 
she signed it; (3) because the agreement had been rescinded by mutual 
consent prior to the conveyance to McCarty; and (4) because the 
contract, in so far as it seeks to prevent, if it does seek to prevent, the 
plaintiff from securing a homestead right in her husband’s real estate, 
was void in its inception and was against public policy. 

9. In denying plaintiff’s motion to have the case reopened, made 
before the entry of judgment. 

13. In not holding, as a matter of law, that said contract could 
not prevent the plaintiff and the minor child of said marriage from 
securing a homestead right in the real property of her husband. 

14. In not canceling said deed to defendant McCarty, and in not 
allowing the plaintiff to recover for the use and occupancy of said land. 

As each of these assignments of error partake largely of the same 
nature, we will discuss the meaning of each assignment without sepa- 
rating them, as either of the assignments of error here pointed out are 
quite sufficient to reverse the judgment of the trial court. 

The first proposition is that the plaintiff, Zora E. Swingle, by her 
written agreement, by her selection of a homestead prior to the mar- 
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riage, and by her acts subsequent thereto, is estopped from setting up 
any homestead rights, or claiming any interest or title to the land in 
question. This conclusion is plainly error under the well-settled laws 
concerning such questions. The agreement in question was entered into 
prior to the marriage of plaintiff and the defendant Swingle; it nowhere 
undertakes to deal with a homestead right as fixed by the law of this 
state, and, if it did, being an agreement before marriage in regard to the 
homestead, it would have been absolutely null and void. Agreements 
made prior to marriage between the parties about to enter into contract 
of marriage, respecting their individual property and separate property, 
no doubt may be upheld as to property outside and exclusive of the 
homestead or exemption, as defined by the laws of North Dakota relat- 
ing to homesteads; but as to homesteads under the laws of our state no 
prior antenuptial agreement would be binding or of any effect concern- 
ing any relinquishment or waiver of the right of the homestead if it 
was made prior to the time of such marriage. 

The homestead law of the state is founded upon sound reasons 
of public policy and inures to the benefit of, not only the wife or hus- 
band, but to the children, if any. The object of the homestead law is 
the protection of the family, it is to afford an asylum for the protection 
and support of the family, and the benefit of the provision cannot be 
waived prior to marriage, and can only be waived after the marriage 
in the manner prescribed by law; that is, by joining willingly and 
knowingly in the execution of the warranty deed or some conveyance 
of equal dignity. See Comp. Laws 1913, § 5608. ‘Homestead exemp- 
tion is intended for protection and preservation of home for benefit 
of family as whole.”” Dieter v. Fraine, 20 N. D. 484, 128 N. W. 684. 
Contract by husband to convey 320 acres of land, 160 acres of which, 
to knowledge of purchaser, was homestead, was wholly invalid as to 
homestead. Kaiser v. Klein, 29 S. D. 464, 187 N. W. 52. 

“Concurrence of husband and wife essential to conveyance of home- 
stead.” Helgebye v. Dammen, 13 N. D. 167, 100 N. W. 245. 

“On necessity of both husband and wife acknowledging conveyance of 
homestead.” Patnode v. Deschenes, 15 \. D. 100, 106 N. W. 573. 

The testimony shows that on the 13th day of March, 1914, plaintiff 
and defendant were married at the government homestead of plaintiff, 
the southwest quarter of section 20, township 159, range 102, and that 
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within a few days thereafter she and her husband moved over on to 
the husband’s land and established their home upon the husband’s land 
which is the land in question. This constituted a complete abandon- 
ment of her own former place of residence and homestead under the 
theory of the law of North Dakota relating to homesteads, and she and 
her husband established a new home in the homestead upon the hus- 
band’s said land, being the land in question, within about three days 
after their said marriage. See Kuhnert v. Conrad, 6 N. D. 215, 69 N. 
W. 185; Phelps v. Phelps, 72 Ill. 546, 22 Am. Rep. 149. The case 
of Engholm v. Ekrem, 18 N. D. 185, 119 N. W. 35, cited by the respond- 
ent, is not in point. There are no circumstances in the case at bar 
which could operate as an estoppel as to Zora E. Swingle. The written 
agreement entered into before marriage is of no force and effect so 
far as the homestead in question is concerned. An antenuptial agree- 
ment which undertakes to waive a homestead right is of no force and 
effect. The homestead is for the protection of the home and the family. 
The plaintiff, after marriage and after removal to the land of the defend- 
ant H. P. Swingle, did no act to waive her homestead right. She was 
forced from the possession of the H. P. Swingle homestead by his threats. 
and the fear which he instilled in her, and she did not return to the 
possession by reason of fear and threats. Zora E. Swingle never 
entered into any contract either written or oral with William McCarty, 
and she is in no way estopped from claiming the H. P. Swingle land 
as her homestead. 

As to the law which relates to the matter of antenuptial agreements 
which involve homestead exemption rights, we may cite the following as 
being quite in point: Mahaffy v. Mahaffy, 61 Iowa, 679, 17 N. W. 46; 
Miller v. Collins, 143 Iowa, 120, 121 N. W. 700; Pulling v. Durfee, 
85 Mich. 34, 48 N. W. 48; Johnson v. Johnson, 154 Iowa, 118, 37 
L.R.A.(N.S.) 875, 1384 N. W. 553. 

The waiver of a right of exemption before the appropriate time for 
claiming it is absolutely void. See 9 Cyc. 480; Maxwell v. Reed, 7 
Wis. 582; Crum v. Sawyer, 132 Ill. 466, 24 N. E. 956; Mandan Mer- 
eantile Co. v. Sexton, 29 N. D. 602, 151 N. W. 780, Ann. Cas. 1917A, 
67. 

The testimony conclusively shows that, within about three days after 
the marriage of the plaintiff and defendant Swingle, they removed from 
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the plaintiff's homestead to the land and homestead of the defendant, 
and there established themselves in such home and lived together as 
husband and wife for several months, together with the children of 
the plaintiff and the child of the plaintiff and defendant. 

It is shown from the testimony that the defendant McCarty had 
knowledge and notice of all these facts, and his own testimony is quite 
conclusive upon this matter. Also McCarty and one William Lee had 
a conversation in reference to the land in question, in which it appears 
that the defendant Swingle was trying to sell or trade the land to Lee, 
and that Lee told McCarty that Swingle’s wife told Lee she would not 
sign the deed, so that it appears from defendant McCarty’s own admis- 
sions, and from other testimony, that McCarty had knowledge and 
notice of the homestead rights and claims of the plaintiff herein to 
the land in question as a homestead exemption under the laws of North 
Dakota, and that she was claiming the land in question as a homestead 
exemption. Whatever conversation was had between McCarty and the 
plaintiff herein at the bank in Medora is immaterial and of no force 
and effect, as one cannot waive a homestead exemption orally, in the 
absence of fraud or collusion, which do not appear in this case. 

The law is well and definitely settled in this state as to how a home- 
stead exemption may be transferred. Section 5608, Compiled Laws 
1913 provides: “The homestead of a married person cannot be conveyed 
or encumbered, unless the instrument by which it is conveyed or encum- 
bered is executed and acknowledged by both husband and wife.” 

In the case of Rasmussen v. Stone, 30 N. D. 451, 152 N. W. 809, this 
court through Judge Bruce, now chief justice, makes use of this very 
plain, unmistakable, and clear language, with which the writer of this 
opinion is in full accord, and which is as follows: “This statute makes 
essential to a valid conveyance not merely the acknowledgment by the 
wife, but the execution also.” And in the case of Severtson v. Peoples, 
28 N. D. 382, 148 N. W. 1054, this court speaking through Judge Fisk 
uses clear, strong, and unmistakable language as follows: “ ‘The home- 
stead of a married person cannot be conveyed or encumbered unless the 
instrument by which it is conveyed or encumbcred is executed and 
acknowledged by both husband and wife.’ Under this statute it is just 
as essential that the instrument be acknowledged as that it be executed. 
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Without both execution and acknowledgment, the homestead is not 
conveyed.” 

The language of these two ably written opinions cannot be miscon- 
strued or misunderstood. They mean exactly what they say. They 
have clearly and concisely laid down the law of this state upon this 
question. In the case at bar, at the time of the execution of the deed 
in question the plaintiff and defendant Swingle were living upon the 
land in question. Jt was their home. Under the law of this state it 
was a homestead exemption. It consisted of 160 acres of land. All of 
these facts were known to the defendant McCarty. Notwithstanding 
this, he took a deed from defendant Swingle to this land, in which the 
plaintiff herein, the wife, neither jointly nor separately executed or 
acknowledged such deed as required by law and the decisions of this 
court. Such deed so executed is absolutely void. The plaintiff in 
this case is entitled to the use and possession of the land in question as 
a homestead exemption under the laws of the state of North Dakota. 

The judgment of the trial court is reversed. The case is remanded 
for further proceedings in harmony with this opinion, and for the 
further purpose of ascertaining the value of the use of the land in 
question to be accounted for to this plaintiff, together with the costs 
of both courts. 7 


Rosinson, J. I dissent. 


W. W. HORTON v. WRIGHT, BARRETT, & STILLWELL 
COMPANY, a Corporation. 


(162 N. W. 939.) 


Sale — absolute — conditional — evidence — conflicting — questions for jury. 
1, Where evidence is conflicting as to whether the sale of certain personal 
property was absolute or conditional, the question is a proper one for the jury. 


Note.—On pre-existing debt as consideration for mortgage as against other cred- 
itors or equities in case of extension of time or a new consideration, see note in 
33 L.R.A. 305, subd. ITI., from which it appears that where the mortgagee is preju- 
diced in any manner at the time of making the mortgage for an antecedent debt, 
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Mortgage — mortgagee — notice — chattel mortgage — conditional sale — on 
property held under — knowledge of — by mortgagee — evidence of abso- 
lute sale— question for jury. 

2. Where there is a conflict of testimony as to whether a sale is conditional 
or absolute, and one took a chattel mortgage on such property, and there is 
testimony showing that at the time he took such mortgage he had knowledge 
that the sale was conditional, and the mortgagee submits evidence showing it 
was an absolute sale, it is a proper question for the jury whether he took 
his mortgage without notice. 


Mortgage — for value — definition and meaning of — past-due debt — renewed 
and extended — valid consideration. 

3. Where a past-due debt was renewed and was placed into new notes secured 
by chattel mortgage, and the time of the payment of the whole debt was 
extended, the renewal of such debt and extension of time of payment thereof 
constitutes and makes such mortgage a mortgage for value. 


Courts — instructions — reversible error — past-due debt — new note and 
mortgage taken for — time extended — valuable consideration — matter of 
law. 

4. Where a debt past due was renewed and placed into new notes secured by 
chattel mortgage, and the time of the payment of the whole of said debt was 
definitely extended, such mortgage was a mortgage for value, and the mort- 
gagee is entitled to protection as a mortgagee for value, and is a mortgagee 
for value as a matter of law, and the jury should have been so instructed by 
the court. 


Payment of debt — time of — extension — prejudicial error — mortgage — 
question of value — jury — matter of law — good faith. 

5. There being no dispute of fact about the renewal and extension of time 
of payment of such debt, it was improper and prejudicial error to submit the 
question whether the mortgage was one for value to the jury, it appearing 
from the notes and mortgages themselves, and from the extension of the time 
of the payment of the debt as a matter of law that the mortgage was one for 
value, and that the mortgagee was a mortgagee for value in good faith, and 
entitled to protection as such. While the chattel mortgages were executed a 
few days after the execution of the notes in question, they were all part of 
one transaction. 


Opinion filed April 16, 1917. Rehearing denied May 12, 1916. 





by reason of the time of payment of the debt being extended, or where he advances 
a further consideration, such a mortgage constitutes the mortgagee a “bona fide 
purchaser for a valuable consideration,” or a bona fide purchaser or a mortgagee 
for a valuable consideration as against contesting equities. 
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Appeal from the District Court of Ward County, C. M. Cooley, Spe- 
cial Judge. 

Reversed. 

John E. Greene, for appellant. 

‘(Where a person, by reason of actual notice of a given fact, is sought 
to be charged with notice of other facts which inquiry would disclose, 
there must appear in the nature of the case such a connection between 
the known fact and the fact with notice of which he is sought to be 
charged, that the former may be said to furnish a reasonable and actual 
clue to the latter.” Johnson v. Erlandson, 14 N. D. 518, 105 N. W. 
722. 

There was a good, valid consideration for the new notes and chattel 
mortgage, and this question was for the court, and not for the jury. 
All the testimony showed this fact, and the trial court erred in submit- 
ting such question to the jury. 27 Cyc. 1192; Sullivan Sav. Inst. 
v. Young, 55 Iowa, 132, 7 N. W. 480; Cary v. White, 52 N. Y. 138; 
Jones, Mortg. 2d ed. § 459; O’Brien v. Fleckenstein, 180 N. Y. 350, 
105 Am. St. Rep. 768, 73 N. E. 80; Koon v. Tramel, 71 Iowa, 132, 
32 N. W. 248; De Mey v. Defer, 108 Mich. 239, 61 N. W. 524. 

F, B. Lambert, for respondent. 

“Where it is agreed that the title to chattels paid for in part only 
shall not pass until full payment, the transaction is a conditional sale.” 
Forrest v. Hamilton, 98 Ind. 91; 48 Century Dig. § 1337; Coors v. 
Reagan, 44 Colo. 126, 96 Pac. 966; Steele v. State, 159 Ala. 9, 48 So. 
673; Weiss v. Leichter, 113 N. Y. Supp. 999; Liver v. Mills, 155 Cal. 
459, 101 Pac. 299; Cleary v. Morson, 94 Miss. 278, 48 So. 817; Taylor 
v. Applebaum, 154 Mich. 682, 118 N. W. 492; Poirier Mfg. Co. v. 
Kitts, 18 N. D. 556, 120 N. W. 558; Coggill v. Hartford & N. H. R. 
Co. 3 Gray, 545; Hussey v. Thornton, 4 Mass. 404, 3 Am. Dec. 224; 
Barrett v. Pritchard, 2 Pick. 512, 18 Am. Dec. 449; Whitwell v. 
Vincent, 4 Pick. 449, 16 Am. Dec. 355; Hill v. Freeman, 3 Cush. 259. 

“A payment means a payment in money.” Sjoli v. Hogenson, 19 
N. D. 82, 122 N. W. 1008; 30 Cyc. 1195, note 32, on p. 1196; 39 
Century Dig. “Payment,” § 70. 

“While in some of the states the presumption is that a negotiable 
bill or note given by the debtor is received in payment, no such presump- 
tion arises in most of the states.” 30 Cyc. 1271, note 84, citing cases; 
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39 Century Dig. “Payment,” col. 102, §§ 63, 190, citing cases; Wylly 
v. Collins, 9 Ga. 223; Herring v. Sanger, 3 Johns. Cas. 71; Tobey v. 
Barber, 5 Johns. 68, 4 Am. Dec. 326; Calk v. Orear, 2 B. Mon. 420; 
The Charlotte v. Hammond, 9 Mo. 59, 48 Am. Dec. 536; Risher v. The 
Frolic, 1 Woods, 92, Fed. Cas. No. 11,856. 

If so taken as payment it must be expressly stated. Alford v. Baker, 
583 Ind. 279; Northwestern Mut. L. Ins. Co. v. Little, 56 Ind. 504; 
Buckingham v. Walker, 48 Miss. 609; The Charlotte v. Hammond, 9 
Mo. 59, 43 Am. Dec. 536; Costelo v. Cave, 2 Hill, L. 528, 27 Am. Dee. 
404; Feamster v. Withrow, 12 W. Va. 611; 39 Century Dig. § 70, 
col. 118, and cases cited; 6 Words & Phrases, ““Payment,” pp. 5250 
to 5252. 

‘“‘All contracts may be oral except such as are specially required to 
be in writing.” Comp. Laws 1913, § 5886. 

The questions of laches and estoppel are not here involved. Johnson 
y. Erlandson, 14 N. D. 518, 105 N. W. 722. 

Whether or not delivery is made is a question of intention, and the 
whole matter should be submitted to a Jury as a question of fact. Ros- 
enbaum Bros. v. Hayes, 5 N. D. 476, 67 N. W. 951; Reeves v. Bruen- 
ing, 18 N. D. 157, 100 N. W. 241. 

“Where a party calling a witness is surprised by his testimony, which 
not only fails to prove, but actually disproves his case, he has the 
right to ask the witness whether or not he has made a statement to the 
plaintiff conflicting with his testimony and which, if true, would tend 
to prove the plaintiff's case.” George v. Triplett, 5 N. D. 50, 63 N. 
W. 891. 

“A mortgagee in a mortgage executed to secure a pre-existing debt 
is not a bona. fide purchaser entitled to priority of lien over a prior 
unrecorded mortgage on the property.”’? Smith v. Moore, 112 Iowa, 60, 
83 N. W. 813. 

“A mortgage taken for a precedent debt does not constitute the 
mortgagee a purchaser for value.” Alexander v. Caldwell, 55 Ala. 
517; Craft v. Russell, 67 Ala. 9; Banks v. Long, 79 Ala. 319; Anthe 
v. Heide, 85 Ala. 236, 4 So. 380; Gilchrist v. Gough, 63 Ind. 576, 
30 Am. Rep. 250; Durham v. Craig, 79 Ind. 117; Schumpert v. Dil- 
lard, 55 Miss. 348; Reeves v. Evans, — N. J. Eq. —, 34 Atl. 477; 
Manhattan Co. v. Evertson, 6 Paige, 457; Donaldson v. State Bank, 

36 N. D.—40. 
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16 N. C. (1 Dev. Eq.) 108, 18 Am. Dec. 577; People’s Sav. Bank v. 
Bates, 120 U. S. 556, 30 L. ed. 754, 7 Sup. Ct. Rep. 679; Sweeney v. 
Bixler, 69 Ala. 539; Phelps v. Fockler, 61 Iowa, 340, 14 N. W. 720, 
16 N. W. 210. 

“The holder of an unrecorded equitable charge upon land, given for 
a full consideration moving at the date of its creation, is entitled to 
priority over a subsequent legal mortgage given to secure a prior indebt- 
edness.” Martin v. Bowen, 51 N. J. Eq. 452, 26 Atl. 823; De Lancey 
v. Stearns, 66 N. Y. 157; Spurlock v. Sullivan, 36 Tex. 511; 27 Cyc. 
1191, note 52, and cases cited; Woodburn v. Chamberlin, 17 Barb. 
446; Matthews v. Kennedy, 113 Ga. 378, 38 S. E. 854; Tiffany v. 
Warren, 37 Barb. 571; Thompson v. Van Vechten, 27 N. Y. 568; Jones 
v. Graham, 77 N. Y. 628; Zimmer v. Wheeler, 2 N. Y. 8S. R. 326; 
Button v. Rathbone, 126 N. Y. 187, 27 N. E. 266; Doig v. Haverly, 92 
Hun, 176, 87 N. Y. Supp. 455; 5 R. C. L. § 85, p. 449; Knowles Loom 
Works v. Vacher, 33 L.R.A. 310, note. 


Gracr, J. This is an appeal from an order of the district court of 
Ward county from a judgment and an order of said court overruling 
the motion for judgment and a new trial. 

The complaint in the case is one for conversion of a certain frame 
building located on lots 5 and 6 of block 30 of the first addition to the 
city of Minot, on the right of way of the Minneapolis, St. Paul, & Sault 
Ste. Marie Railway Company, the value of which building is stipulated 
to be $1,200. The complaint is in proper form, and among other things 
a proper demand is set out. The answer is a general denial, with the 
exception that the defendant admits its corporate character. 

The facts in the case are in substance as follows: In September, 
1908, plaintiff was the owner of the frame building in question. The 
Minot Paper Company was at that time a corporation engaged in busi- 
ness in the city of Minot, of which George D. Mann was president and 
managing officer. During the summer of 1908 negotiations were had 
between the paper company and the plaintiff herein concerning the 
leasing of said property by the paper company. A written lease was 
drawn up, but not executed. The amount of rental set forth in said 
lease was $65 a month. The paper company paid $65 for one month. 
Thereafter negotiations were had between the paper company and Hor- 
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ton whereby the paper company executed to Horton twenty-three notes of 
$100 each, one of said notes to be payable each month. Eighteen of 
said notes have been paid by the paper company to Horton, and five 
of such notes have not been paid. The defendant in this action main- 
tains that such notes were given by the paper company to Horton in 
payment of such building, that such sale was an absolute sale, and 
that by such sale the absolute title passed from Horton to the Paper 
Company. On the other hand the plaintiff claims that the sale of 
such building to the paper company was a conditional sale, and that he 
reserved title until the full payment of all of said twenty-three notes. 
The paper company was indebted to the defendant herein in the sum 
of $5,000. The defendant took a chattel mortgage upon such building, 
claiming that it had no notice of the rights or equities of the plaintiff 
herein in such building by reason of the nonpayment of five of said 
twenty-three notes of $100 each, and plaintiff herein claiming that 
the defendant herein had full notice and knowledge of the plaintifi’s 
interest in and title to such building until the full amount of $2,300 
was paid. Each of these latter two questions of fact, whether there 
was an absolute or conditional sale of such building to the paper com- 
pany by Horton, and whether the defendant herein took its chattel 
mortgage with actual notice of the plaintiff’s title to and interest in 
such building, were submitted to the jury as questions of fact. 

At the same time these two questions of fact were submitted to the 
jury, there was submited also what was considered by the court other 
questions of fact, which were contained in an instruction by the court 
to the jury, and which is as follows: “If you find from the evidence 
that the mortgage to the defendant was given to secure a debt already 
due from the Minot Paper Company to the defendant and no new credit 
was given and no extension of time was given the paper company by 
the defendant as consideration for the mortgage on the building, then, 
and in that case, the defendant was not a bona fide mortgagee of said 
building for value, and its mortgage is not any protection whatever. 
against the claim of the plaintiff.” 

The giving of this instruction is assigned by the appellant as preju- 
dicial error. We are of the opinion that the giving of such instruction 
was prejudicial error, for the reason that the matters set forth in such 
instruction under the evidence in the case should not have been sub- 
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mitted to the jury as a question of fact; and to clearly demonstrate this 
it is only necessary to refer to the evidence in this case concerning the 
indebtedness of the Minot Paper Company to Wright, Barrett, & Still- 
well, the defendant in this case. Mr. Wright, representing the defend- 
ant, came to Minot during the early part of May, 1910, to give attention 
to the debt which was due from the Minot Paper Company to the 
defendant. At the time when Mr. Wright was in Minot in the early 
part of May, 1910, it was conceded, as shown by the testimony, that the 
Minot Paper Company was indebted to the defendant in a sum of a 
little in excess of $5,000, all of which indebtedness was past due. 
It is also conclusively shown by the testimony of George D. Mann, said 
Wright, and 8. J. LeDue, that on or about the 5th day of May, 1910, 
said indebtedness of about $5,000 was placed into eleven promissory 
notes executed at that time in the presence of Wright, Mr. Mann, and 
Mr. LeDue. In fact, there is no dispute but what these notes were 
executed at such time, and they provided for the payment of such debt 
in monthly instalments so that one of such notes would come due each 
month; and that at the same time and place arrangements and agree- 
ments were made with the Minot Paper Company to give security by way 
of chattel mortgage to secure such notes, and the building in question 
it was agreed should be a part of such security, and within a few days 
after May 5th, and in pursuance of such agreement and arrangement 
as was made in Minot on or about the 5th day of May, 1910, such 
chattel mortgages were executed by the Minot Paper Company to secure 
such notes, and in which was included the building in question. Such 
chattel mortgages were duly filed. The effect of this whole transaction 
was to extend the time of payment of the whole of such indebtedness 
for a definite time, and the further legal effect of such transaction was 
to make the consideration of such mortgage perfectly good and valuable, 
and to make the mortgagee a bona fide mortgagee for value, and en- 
titled it to the protection accorded a bona fide mortgagee for value. This 
entire question, then, as contained in these instructions, under the evi- 
dence, was purely a matter of law for the court, and should not have 
been submitted to the jury, and was improperly submitted to the jury, 
being purely a question of law. Under the state of the record, the 
question of whether there was a conditional sale of such property, and 
whether the defendant had notice of the plaintiff’s title and equities 
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in such property, were proper questions for the jury; but the evidence 
clearly showing that the debt due from the Minot Paper Company to the 
defendant was placed into new notes, and the time of the payment of 
the whole debt having been definitely extended, there was no question 
of fact concerning the extension which could be submitted to the jury. 
The court’s instruction should have said that the mortgagee in this 
case under the evidence adduced was a mortgagee for value and en- 
titled to the protection of a bona fide mortgagee for value. The jury 
returned a verdict in favor of the plaintiff, but in doing so it is impos- 
sible to tell upon what they based their verdict. It may have been 
based and determined upon the testimony concerning the condition of 
the sale, or that the defendant had notice of plaintiff’s title and equity, 
or it may have been based upon whether or not the defendant was a 
mortgagee for value. The questions were not specially submitted, and 
we have no means of knowing or reaching any conclusion that can be 
based upon reason as to which of such matters or questions may have 
influenced the jury in arriving at the verdict. 

There are three main rules concerning the character of a purchaser 
for value. The first rule is that a creditor who takes a mortgage on 
property as security for a debt or demand already due without giving 
any new consideration, or being induced to change his condition in any 
manner, is not entitled to the protection accorded to a bona fide pur- 
chaser for value as against prior liens or equities, unless there is some 
new consideration at the time of the execution of the mortgage. Smith 
v. Moore, 112 Iowa, 60, 83 N. W. 813; Bybee v. H. wkett, 8 Sawy. 176, 
12 Fed. 649, 11 Mor. Min. Rep. 594; Alexander v. Caldwell, 55 Ala. 
517; Craft v. Russell, 67 Ala. 9; Banks v. Long, 79 Ala. 319; Anthe v. 
Heide, 85 Ala. 236, 4 So. 380; Gilchrist v. Gouch, 63 Ind. 576, 30 Am. 
Rep. 250; Durham v. Craig, 79 Ind. 117; Schumpert v. Dillard, 55 
‘Miss. 348; Reeves v. Evans, — N. J. Eq. —, 34 Atl. 477; Man- 
hattan Co. v. Evertson, 6 Paige, 457; Donaldson v. State Bank, 16 N. 
C. (1 Dev. Eq.) 103, 18 Am. Dec. 577; People’s Sav. Bank v. Bates, 
120 U.S. 556, 30 L. ed. 754, 7 Sup. Ct. Rep. 679; Sweeney v. Bixler, 
69 Ala. 539; Phelps v. Fockler, 61 Iowa, 340, 14 N. W. 720, 16 N. W.. 
210; Martin v. Bowen, 51 N. J. Eq. 452, 26 Atl. 823; DeLancey v.. 
Stearns, 66 N. Y. 157; Spurlock v. Sullivan, 36 Tex. 511; 27 Cye.. 
1191, note 52; Woodburn v. Chamberlin, 17 Barb. 446; Matthews v. 
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Kennedy, 113 Ga. 378, 88 S. E. 854; Tiffany v. Warren, 37 Barb. 571; 
Thompson v. Van Vechten, 27 N. Y. 568; Jones v. Graham, 77 N. Y. 
628; Zimmer v. Wheeler, 2 N. Y. S. R. 326; Button v. Rathbone, 126 
N. Y. 187, 27 N. E. 266; Doig v. Haverly, 92 Hun, 176, 37 N. Y. 
Supp. 455; 5 R. C. L. § 85, p. 449; Knowles Loom Works v. Vacher, 
57 N. J. L. 490, 33 L.R.A. 310, 31 Atl. 306. 

The second rule is, although a mortgage is given to secure a pre-exist- 
ing debt, yet if the mortgagee at the same time and in consideration of 
the giving of the mortgage surrenders some security for the same debt 
which he already held, such as some form of lien or a note with a good 
indorser, this would establish a new consideration and give him the 
right of a purchaser for value. Wilson v. Knight, 59 Ala. 172; Constant 
v. University of Rochester, 111 N. Y. 604, 2 L.R.A. 734, 7 Am. St. 
Rep. 769, 19 N. E. 631; O’Brien v. Fleckenstein, 86 App. Div. 140, 
83 N. Y. Supp. 499; National Bank v. Lanier, 7 Hun, 623; Lane v. 
Logue, 12 Lea, 681. | 

The third rule is that, although a mortgage is given to secure an 
antecedent debt, nevertheless, if at the time and in consideration of 
the giving of the mortgage the creditor grants a definite extension of time 
of payment, this is such new consideration as will give him the char- 
acter of a purchaser for value. Randolph v. Webb, 116 Ala. 135, 22 
So. 550; Alston v. Marshall, 112 Ala. 638, 20 So. 850; Jones v. 
Robinson, 77 Ala. 499; Downing v. Blair, 75 Ala. 216; Craft v. Russell, 
67 Ala. 9; Gilchrist v. Gough, 63 Ind. 576, 30 Am. Rep. 250; Koon 
v. Tramel, 71 Iowa, 1382, 32 N. W. 243; Port v. Embree, 54 Iowa, 14, 6 
N. W. 83; DeMey v. Defer, 103 Mich. 239, 61 N. W. 524; Schumpert v. 
Dillard, 55 Miss. 348; Cary v. White, 7 Lans. 1; Farmers’ & M. Nat. 
Bank v. Wallace, 45 Ohio St. 152, 12 N. E. 489; Farmers Nat. Bank 
v. James, 13 Tex. Civ. App. 550, 36 S. W. 288; Watts v. Corner, 8 
Tex. Civ. App. 588, 27 S. W. 1087; Ingenhuett v. Hunt, 15 Tex. 
Civ. App. 248, 39 S. W. 310; Missouri Broom Mfg. Co. v. Guymon, 
53 CO. C. A. 16, 115 Fed. 112; 35 Century Dig. title “Mortgages” § 
356, 

The defendant in this case granted a definite extension of time. The 
evidence conclusively establishes this point. New notes were taken for 
the amount of the debt owing from the paper company to the defendant, 
and chattel mortgages were given securing such notes, and all of such 
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notes, and all of such indebtedness, therefore, was extended for a definite 
time. Therefore, under the third rule, the mortgage in question was one 
for value, and the mortgagee was entitled to protection as a mortgagee 
for value. There was no dispute about this matter. There could be 
none. The mortgages show for themselves, and the testimony is conclu- 
sive concerning the execution of the notes, and there was no disputed 
fact concerning these matters which could be submitted to the jury. 
That there was a definite extension of time as to said debt is certain, 
and it was the duty of the court to take cognizance of such extension of 
time for the payment of the debt as a matter of law, and to have in- 
structed the jury as a matter of law that the defendant was a bona 
fide mortgagee for value. The court did not do this, and gave the 
instruction complained of, which is hereinbefore set out in full, which 
we hold to be reversible and prejudicial error. The judgment of the 
trial court is reversed, and the case is remanded for a new trial. 


Rozinson, J. (dissenting). The plaintiff brings this action to re- 
cover for the conversion of a building. He recovered a verdict and judg- 
ment for $375, and defendant appeals from the judgment and an 
order denying a new trial. The answer is merely a general denial. 
The action has been twice tried to a jury, and now, after a lapse of two 
years from the judgment, the case is here for review. Now, we are 
asked to vacate the verdict and judgment and to remand the case for a 
third trial and for another half dozen years of litigation. 

On September 15, 1908, the plaintiff owned the building in question, 
and he leased it, or sold it conditionally, to the Minot Paper Company. 
Defendant agreed to pay as rent for the building $100 per month for 
twenty-three months, according to twenty-three promissory notes, and 
when the payments were all made the plaintiff agreed to give to the 
paper company a bill of sale of the building. 

On May 5, 1910, the paper company made to the defendant eleven 
promissory notes of that date, payable monthly and semi-monthly, 
with interest at 6 per cent. There were six notes, each for $320.25, 
and five notes, each for $633.69. The last three notes became due in 
1911, on January 10th, February 10th, and March 10th, and the notes 
were all made to secure a prior debt. 

On May 21, 1910, to secure all of said promissory notes, the Minot 
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Paper Company made to the defendant a mortgage on a lot of mer- 
chandise in the building and also a second mortgage on the fixtures and 
the building. This second mortgage contained a power to the mort- 
gagee to declare the debt due, and to foreclose in case of default or 
in ease they should deem themselves insecure. It gave them power to 
foreclose whenever they chose to do it. In December, 1910, they pub- 
lished a foreclosure notice, and on January 7, 1911, they foreclosed 
both mortgages. 
From the stock of goods 





They : Fealized -2%.4%:66sse08+ oe setees es theese teeieciw ees ed sees $1,721.25 
And from the furniture and fixings .........ccecsscscccvcee 200.00 
And from the building .........ccccccccccccccccsvecesccecs 1,200.00 
Total GMOUNG oe 5.06 Sees ee seaweed es bani wwe Gadeae es $3,121.25 


And according to the report of sale there was a balance of $234.62 due 
the paper company or the owner of the building. The proof showed 
that at the time of the trial there was at least $375 due on the building, 
and that plaintiff had never parted with his title to the building. But 
defendant claimed priority for its mortgage under this statute. Comp. 
Laws 1913, § 6757. All reservations of title to personal property as 
security for the purchase money, when possession is delivered to the 
vendee, are void as to subsequent creditors without notice and pur- 
chasers and encumbrancers in good faith and for value, unless the con- 
tract is in writing and signed and filed as a mortgage on personal prop- 
erty. Defendants claim to be subsequent encumbrancers in good faith 
and for value. 

The mortgage was made by G. D. Mann, the president of the paper 
company, pursuant to an agreement with Cushing Wright, the credit 
manager of the defendants. Mann swears that when he agreed to 
make the mortgage, he told the credit man all about the transaction 
with Horton, and that they had paid only $1,800, and there was still 
due $500, and that he could mortgage only the equity of his company in 
the building. This is denied by the credit man, but his testimony is 
worthy of no credit. He swears he would not have taken such a mort- 
gage, and that he would much rather have no mortgage, and of course 
that is not true. A mortgage which brought $1,400 at forced sale was 


HORTON v. WRIGHT, B. & S. CO. 633 


well worth the consideration of any credit man. It was worth having. 
The testimony of Mann appears to be honest and convincing. He was 
simple and honest enough to mortgage to the defendant everything his 
company owned, and they were sharp enough to foreclose the mortgage 
long before it became due, and to realize $254.62 after paying the 
debts and all costs of foreclosure. The mortgage has no basis either 
of good faith or value. At the time of making the mortgage there was 
no consideration only a past-due debt, and there was not even an exten- 
sion of credit. When the mortgage was made to secure the instalment 
notes, it was made sixteen days after the making of the notes, and it 
gave to the mortgagees a power to foreclose at any time, and they availed 
themselves of the power to foreclose it long before it became due. 

But in the opinion of Judge Grace it is said that there are three rules 
concerning the character of a purchaser for value. The first is that a 
creditor who takes a mortgage on property as security for a debt or de- 
mand already due is not entitled to the protection secured to a bona 
fide purchaser for value, as against prior liens or equities, unless there is 
some new consideration at the time of the execution of the mortgage. 
This rule is well supported by the case cited, and we think it is the cor- 
rect rule in this state. The other rule is that, although a mortgage is 
given to secure an antecedent debt, nevertheless if, at the time and in 
consideration of the giving of the mortgage, the creditor grants a definite 
extension of time of payment, there is such a new consideration as will 
give him the character of a purchaser for value. Now, in this case if 
there was any extension, it was at the time of the making of the notes 
on May 5th, and not on May 21st, when the mortgages were made. 
And on this second point we should note well that a definite extension 
of the time of payment is of little consequence, and it is no considera- 
tion in case where a party secures a debt which is not collectable, and 
in cases where the extension practically amounts to nothing. In this 
case the paper company was insolvent, and there was no way for the 
defendant to make collection without some extension and some nursing 
of his claim and by getting a better grip on their debtor. On the record 
no judge can possibly say as a question of law that the making of the 
notes on May 5th and of the mortgage on May 21st, with a power to 
foreclose at any time, was such a valuable consideration as to make the 
defendants purchasers or encumbrancers for value. Indeed, it was far 
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from being any consideration or any concession to the paper company. 
The consideration was all on the side of the defendant. Hence, it 
seems clear that the case was fairly tried and fairly submitted to a 
jury, and the verdict and judgment is well sustained by the evidence. 
Were this court to consider the case on its merits and lay aside the 
verdict of the jury and the order of the trial court denying a new 
trial, we could not do otherwise than to affirm the judgment. It should 
be affirmed. 


JOHN D. FAXON v. CIVIL TOWNSHIP OF LALLIE, BENSON 
COUNTY, NORTH DAKOTA. 


(163 N. W. 631.) 


Public lands—in territory or state of North Dakota—title thereto — never 
in Indians. 
1. The public lands situated in the territory of Dakota and state of North 
Dakota at no time belonged to the Indians, and the courts have never recognized 
any title in the Indians thereto. 


Highway — opening — board of supervisors—Indian reservations —~open to 
settlement — owners — compensation — land so taken and used. 

2. A board of supervisors may open a highway along the section lines of 
the former Indian reservations of North Dakota, and which have now been 
thrown open to settlement, without compensating the owners of the land for 
the 66-foot strip of right of way occupied and taken. 


Indian reservation —act of Congress — highways — laying out — opening — 
right to—acceptance of — grant— relates back to. 

3. The acceptance by chapter 33 of the Laws of 1871 of the right of way 
for the construction of highways on public lands granted by the Act of 
Congress of 1866 related back to and became effective from the date of the 
grant, and has not been revoked by the subsequent use of a portion of such 
lands as an Indian reservation, nor by §§ 3 and 22 of chapter 112 of the 
Session Laws of 1897 and § 3 of chapter 97 of the Session Laws of 1899. 
It may, therefore, be asserted against one who filed upon a portion of the 
land after a throwing open of the reservation for settlement in 1904. 


Opinion filed May 29, 1917. 


Appeal from a judgment of the District Court of Benson County, 
Hon. C. W. Buttz, Judge, dismissing an appeal from an order of the 
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Board of Supervisors of the Township of Lallie providing for the laying 
out and establishing of a public highway. 

Judgment for defendant. Plaintiff appeals. 

Affirmed. 

S. EF. Ellsworth, for appellant. 

T. H. Burke and EL. T. Burke, for respondent. 


Bruce, Ch. J. This is an appeal from a judgment affirming an order 
of the Board of Supervisors of the Civil Township of Lallie in Benson 
County, North Dakota, in a proceeding for the establishment of a public 
highway under the provisions of article 1 of chapter 31, Political Code, 
being §§ 1918-1939, Compiled Laws of 1913. The appeal from the 
order of the board of supervisors is taken under the provisions of § 1938, 
Compiled Laws of 1913. 

It appears that the township board of supervisors, in June, 1915, 
declared 4 miles of section line open as a highway. Five eighths of a 
mile of this runs through the farm of the plaintiff and appellant, whose 
land lies upon each side of the section line. The only question at issue 
in this case is whether the plaintiff should be paid for the 33-foot strip 
which lies on each side of the section line. The township claims an ease- 
ment or right to use the road under the Public Highway Act of Con- 
gress, dated July 26, 1866, which provides that “the right of way for the 
construction of highways on public lands not reserved for public uses is 
hereby granted.” It claims that this act granted section lines, and that 
this act or grant was accepted by the territory of Dakota by the Act of 
January 12, 1871, being chapter 33 of the Session Laws of that year, 
which provided that “hereafter all section lines in this territory shall 
be and hereby are declared public highways as far as practicable.” There 
can be no question that the lands in question, at the time of the passage 
of these acts, were part of the public domain. Appellant, however, 
contends that they were reserved for public uses, and, therefore, that 
the right of way was not granted or accepted over them. He main- 
tains that they were part of the Devils Lake Indian Reservation at the 
time of the passage of the acts in question, and that land reserved for 
such reservations was land which was reserved for a public use. If no 
right of way then was granted to the state, he contends that the road 
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can only be opened upon paying to the owner of the land his proper dam- 
ages, which would include the value of the strip taken. 

In this we believe he is in error. The Devils Lake Reservation was 
not set apart until June 22, 1874, when a treaty was made with 
the Indian tribes in relation thereto. The grant was made by Con- 
gress in 1866, and accepted by the territory in 1871, for we have held 
that the Territorial Act of 1871, before referred to, constituted an ac- 
ceptance of the congressional grant. See Wenberg v. Gibbs Twp. 31 
N. D. 49, 153 N. W. 440; Walcott Twp. v. Skauge, 6 N. D. 386, 71 
N. W. 544; Wells v. Pennington County, 2 S. D. 1, 39 Am. St. Rep. 
753, 48 N. W. 305. This and other courts have also held that the 
Federal Act of July 26, 1866, from its clear wording conveys a pres- 
ent grant; when, therefore, the provision was acted upon and accepted 
by the territory, such acceptance related back and became effective 
from the date of the grant. Walcott Twp. v. Skauge, 6 N. D. 388, 71 
N. W. 544; Wells v. Pennington Twp. 2S. D. 6, 39 Am. St. Rep. 758, 
48 N. W. 305; Leavenworth, L..& G. R. Co. v. United States, 92 U. S. 
. 733, 23 L. ed. 642; St. Joseph & D. C. R. Co. v. Baldwin, 103 U. S. 
426, 26 L. ed. 578; Wright v. Roseberry, 121 U.S. 506, 30 L. ed. 1044, 
7 Sup. Ct. Rep. 985; French v. Fyan, 93 U. S. 169, 23 L. ed. 812; 
Northern P. R. Co. v. Barlow, 26 N. D. 159, 143 N. W. 903, 240 
U. S. 484, 60 L. ed. 760, 36 Sup. Ct. Rep. 456. 

If, therefore, at the time of the grant the land belonged to the United 
States, the highway was created in 1871, and the plaintiff has no right 
therein, unless, perhaps, the subsequent setting apart of the territory 
as an Indian reservation in 1874 reserved the land for a public use, 
and repealed the prior grant. | 

We are satisfied that the reservation in question was never at any 
time property which belonged to the Indians. Whether rightfully or 
wrongfully, the courts have never recognized any title in the Indians 
to the lands of the United States, except as we have chosen to specifically 
grant it. . 

The history of the territory is as follows: In 1609 Henry Hudson 
discovered the bay which was named after him. In 1669 the Hudson 
Bay Company was charactered by Charles the Second, and to it was 
given the basin of Hudson bay including the valleys of the Red River 
of the North, the Sheyenne and Devils lake. The French owned the 
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valley of the Missouri, thus splitting it into two parts, separated by the 
line now represented by the main line of what is known as the Soo Rail- 
road. After the Revolutionary War the northwestern half of the state 
was ceded by the treaty of Paris by England to the United States. 
Sixteen years later the other half of the state was purchased from France 
as a part of the so-called Louisiana Purchase. Settlement was made by 
the whites at Pembina as early as May 17, 1801, and the country from 
that time was continuously occupied by white settlers. It is true that 
during this time various Indian tribes claimed all of the state, as well as 
Minnesota and Iowa, but the Indians were always treated as subjects 
of the country, the land as public domain, and the Indians merely as 
licensees. It was when they were thus occupying the land in this general 
way that the Act of 1866 was passed by Congress, which granted the 
public highways to the several states, and which was accepted in 1871 
by the territory of Dakota. The Indians were then gradually moved 
westward, and in 1874 a treaty was made with the Sisseton and Wah- 
peton Band of Sioux Indians, whereby they were paid the sum of 
$80,000 for a relinquishment of all of their claims in the basin of the 
Red river and Devils lake, and were granted the right to the use of 
the reservation, commonly known as the Devils Lake Indian Reservation. 

It is clear that when the reservation was accepted by the Indians, the 
highway act had been in effect over eight years and had been accepted 
for three years. It is also clear that the right granted to the state was 
not in the nature of a license, revocable at the pleasure of the grantor, 
but that highways once established over the public domain, under and 
by virtue of the act became vested in the public, who had an absolute 
right to the use thereof which could not be revoked by the general gov- 
ernment, and that whoever thereafter took the title from the general 
government took it burdened with the highways so established. Walcott 
Twp. v. Skauge, 6 N. D. 388, 71 N. W. 544. 

Even, indeed, if we concede that the setting apart of a tract of land 
for an Indian reservation is a public use, and on. this we express no 
opinion, there is nothing in the statutes or in the decisions which leads 
us to believe that it was ever intended to devest the public of the high- 
way rights before granted, or, at any rate, that when the reservations 
were again opened to the public, as the Devils Lake Reservation was in 
June 2, 1904, the old rights could not be asserted. 
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The situation was this: At the time the Act of July 26, 1866, was ap- 
proved, the land in controversy was Indian country; 1. e., the claims 
of the Indian tribes had not at that time been extinguished, but the 
fee was in the United States; the Indians having merely a right of 
occupancy, subject to the dominion and control of the government and 
its right to convey the land in fee. In 1874 the reservation was created. 
Prior to that time, however, and by the Federal Acts of 1866, and the 
Territorial Act of 1871, the right of a public highway had been granted 
to the state. The land could be settied or temporarily set apart for 
reservation purposes, but the vested rights could not be taken away. If 
the occupancy by the Indians and the creation of the reservation were a 
public use, then that public use ceased in 1904, when the reservation was. 
opened for settlement. The right in the highways then, at the most, 
reverted to the original grantee, the state, the same as the right of way 
of a railway company would revert to the property owners or to the 
state if the railway use were discontinued. 

Whatever may have been the status of the highways during the occu- 
pancy of the reservation by the Indians as a reservation, it is clear that 
when that use ceased and the lands were thrown open to settlement, such 
lands and such highways were governed by the law usually pertaining 
to the public domain. Prior to the opening of the reservation the 
lands had been surveyed. Prior to this time the highway grant by the 
Federal government had been accepted by the state. Immediately up- 
on the throwing open of the reservation the grant again became opera- 
tive. The Federal acts and the state acts were operative at that time. 
The land then became government land, subject to the highway right 
in the state. While it was in such a condition the plaintiff made his 
filing, and, of course, this filing was subject to the highway right. 

But it is claimed that the right of way did not become a highway until 
it was surveyed, and that there is no proof in the record that any survey 
. was made, or, rather, that the date of the survey is not proven. Section 
7938 of the Compiled Laws of 1913, however, provides that the courts 
will take judicial notice of the government surveys and the legal sub- 
divisions of public lands, and a perusal of volume 41, page 714, of the 
field notes of the United States Survey, now on file with the state 
engineer, will show that the survey was made between the 23d and 26th 
of August, 1875. Although this survey was not made until after the 
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reservation was established, and “the right acquired by the territory 
_or the public was necessarily imperfect until the lands acquired for high- 
ways were surveyed and capable of identification, when the land was 
surveyed and the various section lines were designated to be highways as: 
far as practicable,” the right of the territory attached for that purpose, 
and took effect as of the date of the territorial law, it being remembered 
that the plaintiff did not settle upon the land until 1904. Wells v.. 
Pennington County, 2S. D. 10, 39 Am. St. Rep. 758, 48 N. W. 305. 

But it is contended that the acceptance of the highway grant by the: 
Territorial Act of 1871 and by § 1050 of the Revised Codes of 1895 
was revoked and repealed by §§ 3 and 22, chapter 112 of the Session 
Laws of 1897, and again by § 3 of chapter 97 of the Session Laws of 
1899. The acts in question are as follows: 

Section 3, chapter 112, Session Laws 1897: “Section lines considered 
public roads, when. In all townships in this state in which no public 
roads have been laid out or which have not been organized, the con- 
gressional section lines shall be considered public roads, to be opened 
to the width of 2 rods on each side of such section lines, upon the 
order of the board of supervisors, without any survey being had, except 
where it may be necessary on account of variations caused by natural 
obstacles, subject, however, to all the prov ssions: of this chapter in 
relation to assessment of damages.” 

Section 22: “Sections 1050, 1051, 1052, 1053, 4084, 1055, 1056, 
1057, 1058, 1059, 1060, 1061, 1062, 1063, 1064, 1065, 1066, 1067, 
1068, 1069, 1070, 1071, 1072, 1073, 1074, and 1075 of the Revised 
Codes of North Dakota be and the same are hereby repealed.” 

Section 3, chapter 97, Session Laws, 1899: “Section lines considered 
public roads, when. In all townships in this state outside the limits of 
incorporated cities, villages or towns, the congressional section lines 
shall be considered public roads, to be opened to the width of 2 rods. 
on each side of such section lines, where the same have not already been 
opened upon the order of the board having jurisdiction as provided by 
§ 4 of this chapter without any survey bcing had, except where it may 
be necessary on account of variations caused by natural obstacles, sub- 
ject, however, to all the provisions of this chapter tn relation to assess- 
ments of damages.” 

It is contended by counsel for appellant that this supposed repeal of 
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the prior acceptance by the legislative assembly of 1897 was prompted 
by an attempt to prohibit any further establishment of highways upon 
section lines within the state without payment of just compensation for 
the land taken. 

We do not, however, so understand the statutes. Both the Act of 1897 
and the Act of 1899 are general highway acts and contain many other 
provisions than the one in question. The chapters, as we understand it, 
were intended to be as comprehensive as possible, and to cover, as far as 
possible, the whole subject. We cannot derive therefrom any intention 
that the rights and the property in the section lines, as highways, should 
be surrendered. The intention, we believe, was merely that where land 
other than the section lines was sought to be appropriated on account 
of necessary deviations from such section lines, or where the construc- 
tion of the road would injure adjacent buildings or property by the 
removal of the lateral support, or otherwise, damages might be assessed. 
We can, however, find no intimation that the right to the easement 
should be surrendered, or that there should be a grant by the state to 
the landowner of that easement. This has been the former holding of 
this court, and we see no reason for departing from it. Wenberg v. 
Gibbs Twp. 31 N. D. 46-52, 153 N. W. 440; Walcott Twp. v. Skauge, 
6 N. D. 382-388, 71 N. W. 544; Wells v. Pennington County, 2 S. D. 
1, 39 Am. St. Rep. 758, 48 N. W. 305; Keen v. Fairview Twp. 8 S. D. 
558, 67 N. W. 623. 

The judgment of the District Court is affirmed. 


ELLIOTT SUPPLY COMPANY, A Corporation, v. FRANK LISH. 
(163 N. W. 271.) 


Trial court — instructions — contract — execution of — fraud in — evidence. 
1. Evidence examined and held to warrant the instructions of the trial court 


Note.—On the right to rely upon representations made to effect contract as a 
basis for a charge of fraud, see note in 37 L.R.A. 593, subdivision II. of which sets 
forth cases holding in accord with ELtiotr Surry Co. v. Lisu, that the person 
guilty of fraud cannot urge negligence of defrauded party. 
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on the question of fraud inducing the execution of the contract involved in 
the suit. 


Agents — representations of—sale of goods — well-known brand — written 
order for — intention — rescission. 

2. Where an agent represents that he is selling goods of a particularly well- 
known brand, and that the brand referred to is intended by the description 
employed in a written order, when, as a matter of fact, the agent does not 
intend to supply goods of the brand the purchaser intends to buy, the contract 
for the purchase may be rescinded. 


Contract — execution of —induced by fraud — negligence of innocent party 
— cannot be set up by agent —nor by seller. 

3. One who by fraud induces another to enter into a contract with him is 
precluded from asserting that the innocent party was negligent in relying upon 
his fraudulent and false representations, instead of satisfying himself by an 
examination of a sample as to the character of the goods which the seller 
intends to supply. 


Opinion filed May 12, 1917. 


Appeal from the District Court, Stark County, Crawford, J. 

Plaintiff appeals. 

Affirmed. 

C. H. Starke, for appellant. 

The instructions of the trial court should be confined to the issues, and 
the court should not go outside the issues and instruct upon any other 
matter. To do so is reversible error. Christiernson v. Hendrie & B. 
Mfg. & Supply Co. 26 8. D. 519, 128 N. W. 608; Kunst v. Grafton, 
67 W. Va. 20, 26 L.R.A.(N.S.) 1201, 67 S. E. 74. 

The entire testimony of defendant shows merely a misunderstanding 
as to the terms used in the contract, and does not in any way amount 
to a claim or proof of fraud. Soper v. Tyler, 77 Conn. 104, 58 Atl. 
699; Wigmore, Ev. §§ 2415, 2466. 

Generally, to prove fraud as a defense, the same facts must be shown 
as would be necessary in an action for deceit, and the evidence must be 
strong and convincing. 35 Cyc. 84. 

There 1s no proof of fraud in this casc, and only such representations 
as are pleaded and relied upon can be considered by the jury. 20 Cye. 
104; State ex rel. Dorgan v. Fisk, 15 N. D. 219, 107 N. W. 191; 
Touchstone v. Staggs, — Tex. Civ. App. —, 39 S. W. 189; White v. 


White, — Tex. Civ. App. —, 95 S. W. 733; Thompson v. Jackson, 3 
36 N. D.—41. 
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Rand. (Va.) 504, 15 Am. Dec. 721; Dolvin v. American Harrow Co. 
28 L.R.A.(N.S.) 882, note. 

M. L. McBride (Fisk, Murphy & Innde of counsel), for respondent. 

Under an executory contract for the sale of goods like the one here in- 
volved, no title to the goods passes until the buyer has accepted the 
goods. Nichols & S. Co. v. Paulson, 6 N. D. 400, 71 N. W. 1386. 

An executed sale of goods takes place only when the seller has deliv- 
ered and the buyer has accepted the goods. Com. v. Hess, 148 Pa. 
98,17 L.R.A. 177, 33 Am. St. Rep. 810, 23 Atl. 977. 

It is the law that a party cannot take mere excerpts from the instruc- 
tions of the court and upon them predicate error. The charge must 
be considered as a whole. Buchanan v. Minneapolis Threshing Mach. 
Co. 17 N. D. 348, 116 N. W. 335; McBride v. Wallace, 17 N. D. 495, 
117 N. W. 857; Gagnier v. Fargo, 12 N. D. 219, 96 N. W. 841. 

The appellant cannot claim that respondent was negligent, nor can he 
reap any benefits from any such claim. Elliott Supply Co. v. Green, 35 
N. D. 641, 160 N. W. 1002. 


Brrpzeu., J. This action was brought in the district court of Stark 
county to recover the purchase price of some plated silverware alleged 
to have been sold by the plaintiff to the defendant under the following 
contract: 

This Entire Order Is Wm. Roger’s Goods. 


Warranty: Any article which is not exactly as represented may be 
returned to us, and we will replace it with a new article without charge, 
regardless of the cost of the article. 

Sales Guaranteed: We guarantee that the purchaser will sell 2 
quantity of silverware in one year, which at the retail price will equal 
at least one and one-half times the amount of this order. If sales are 
less than this amount, we agree to take back at the purchase price, 
the goods remaining on hand at the expiration of this contract. This 
guaranty is given on condition that the purchaser will keep the goods 
displayed for sale in a showcase, and furnish us on the first day of each 
month an itemized list of all goods on hand. When the purchaser be- 
comes satisfied with the sales, he may omit these lists without voiding 
any part of this contract except this paragraph. 
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Terms: This order is payable in six equal payments, due in three, 
five, seven, nine, eleven, and twelve months from date of invoice; pro-. 
vided the purchaser sends us promptly on arrival of the goods his six 
acceptances for the amount and terms of the above payments, or, if 
acceptances are not so sent, terms are cash; 5 per cent discount if paid 
in full promptly on the arrival of the silverware. In consideration of 
the conditions under which we sell our goods we cannot accept counter- 
mands, and the purchaser hereby agrees not to countermand this order. 
Purchaser pays all transportation charges. All goods shipped at our 
earliest convenience and returned only as herein provided. This con- 
tract contains all the conditions and agreement between the parties, 
and the purchaser hereby acknowledges a receipt of a duplicate thereof. 

Elliott Supply Co., | 
Hawkeye, Iowa. 


The defendant and respondent defended the action below on the 
grounds, among others, that the plaintiff, through its agent, did, with 
intent to deceive and defraud the defendant, fraudulently represent that 
the words in the contract, “this entire order is Wm. Roger’s Goods,” 
meant that all the goods in said order were marked “Roger’s Bros. 
1847,” the latter being a brand of goods which the defendant customarily 
and exclusively carried in stock. The issues were tried to a jury, and 
there was a verdict for the defendant. The appellant, in the specifica- 
tions of error, challenges the correctness of the trial court’s instructions 
to the jury, in which the court uses the following language: 

“Now, the written contract signed by the parties is binding between 
the parties, but you have a right to determine what representations were 
made with reference to the particular goods; since they were both, the 
goods that were ordered and those intended to be ordered, as set forth by 
the defendant, manufactured by Roger’s Brothers; 2 and: 

“Now, if the defendant was ignorant of the different wares under 
Roger’s Brothers or William Roger’s Company, and this knowledge was 
within the knowledge of the plaintiff, and he concealed or misrepresented 
the different kinds of goods that were to be shipped, and misled the 
defendant thereby, why, then, the defendant would have a right to 
cancel the contract on the ground of fraud.” 

A perusal of the evidence and of the entire charge of the court 
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convinces us that there is no error in that portion of the charge above 
quoted. It appears, according to the testimony of defendant’s witnesses, 
that the plaintiff's agent was informed by the defendant’s purchas- 
ing agent that defendant handled nothing but “Roger's 1847;” that 
plaintiffs agent represented that he was selling that brand; that the 
manufacturers thereof had consolidated and had taken their wares 
from the jobbers and were selling direct to the dealers; and that defend- 
ant’s agent further represented that this arrangement enabled the plain- 
tiff to sell to the dealers at a saving of 10 per cent. Defendant’s pur- 
chasing agent further testified that the plaintiff’s agent said the goods 
were to be “Roger’s 1847.”’ In this testimony he is corroborated by a 
Mr. Lish, who was in the store at the time the order was signed and 
heard the conversation. It requires no argument to demonstrate that 
the testimony referred to amply warranted the instructions of the trial 
court on the question of fraud. 

Appellant further assigns as error a ruling of the court under which 
defendant’s agent was permitted to testify over objection that he would 
not have signed the order if he had known that the goods were not 
“Roger’s 1847.”’ Also another ruling whereby the same witness was 
permitted to testify that the goods received were not “Roger’s 1847.” 
There is no merit whatever in these specifications. 

The only other specification is based upon the denial of a motion for 
a directed verdict, made upon the ground that the defendant was pre-. 
cluded by the negligence of his agent in not discovering the character 
of the goods contracted for when the contract was made. Appellant 
points out that it appears by the undisputed testimony that the sale 
was made by sample which was exhibited to the defendant, from which, 
had the defendant examined it, he would have known that the goods 
were not the brand he thought he was buying, and that, being thus negli- 
gent and careless in not examining the sample, he cannot now defend 
this suit for the price of goods bought on the written contract. De- 
fendant’s witnesses testify to the statement of the plaintiff’s agent as to 
the brand of goods he said he was selling, and to reliance upon this 
statement. It does not lie in the mouth of one who has made repre- 
sentations such as those testified to by defendant’s witnesses, to say 
that the opposite party to the transaction is negligent in relying upon 
them, rather than satisfying himself by an examination of samples at 
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hand. Furthermore, if the defendant’s agent was induced to believe 
that the goods he was buying were of the brand that defendant had 
been carrying, and with which he was presumed to be familiar, he 
would care very little to examine a sample of such a well-known brand. 

Had the contract been honestly made, and had the goods shipped 
complied with the description in the contract, we are of the opinion 
that the title would have passed when they were shipped by the seller, 
and that consequently this action might have been maintained for the 
price. The real question in the case is whether there was any binding 
contract, and not, as suggested by Mr. Justice Robinson in his opinion, 
as to whether the contract had been so far executed as to authorize 
the recovery of the price. 

The case was properly tried below, and, finding no error, the judg- 
ment is affirmed. 


Grace, J., being disqualified, did not participate. 

Rosinson, J., concurring specially. This is an appeal from a ver- 
dict and judgment against the plaintiff in an action to recover $180 
for merchandise which defendant refused to accept. The complaint 
avers that the defendant agreed to accept the merchandise and to pay 
$180. It appears that under the contract the plaintiff offered to deliver 
to the defendant a lot of plated silverware, which defendant refused to 
accept or receive on the ground that it was not in accordance with the 
contract. 

While this is an action for the contract price of goods sold and deliv- 
ered, there is no claim that the goods were ever delivered. The claim 
is that there was a written contract to sell and deliver certain goods 
and an offer to deliver the same, which defendant refused to accept. 
But in such a case an action does not lie to recover the value or selling 
price of the goods. If such were the law, a party having offered to de- 
liver his goods might keep them and recover the contract price. In such 
a case the remedy of the seller is a suit for damages for failure to 
receive and pay for the property, and in general the measure of dam- 
ages is the difference between the value of the property and its contract 
price. Comp. Laws, § 7156. Hence, the judgment is affirmed. 
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W. J. RAY v. J. A. BEERY, Auditor of Billings County, North 
Dakota. 


(163 N. W. 269.) 


County officers — salaries of — property — assessed valuation of — computed 
on — state’s attorney — exception —county boundaries —change in—im- 
material. 

Under the provisions of chapters 112 and 254 of the Laws of 1915, the 
salaries of the various county officers, with the exception of the state’s attorney 
and the sheriff, for the year 1916, in the county of Billings, should be computed 
on the basis of the assessed valuation for the year 1915, rather than upon that 
of the year 1914, and this in spite of the fact that after the year 1914 the 
county was reduced in size by the setting off and creation of Slope county. 


Opinion filed May 12, 1917. 


Appeal from the District Court of Billings County, W. C. Crawford, 
J. 

Action to restrain the county auditor of Billings county from pay- 
ing the salaries of certain county officers for the year 1916 according to 
the assessed valuation for the year 1914. 

Judgment for plaintiff. Defendant appeals, 

Affirmed. 

W. J. Ray, for respondent. 

J. K. Swthart, for appellant. 


Bruck, Ch. J. W. J. Ray, the plaintiff and respondent herein, being 
a taxpayer of the county of Billings and state of North Dakota, prose- 
cutes this action for the purpose of restraining the county auditor of the 
county of Billings from paying the salaries of the various county offi- 
cers (with the exception of the state’s attorney and the sheriff) their 
salaries for the year 1916 on the basis of the valuation as handed down 
by the state board of equalization for the year 1914. He contends that 
the assessed valuation for the year 1915 should apply and be the basis 
of the salaries. We are satisfied that plaintiff’s contention is correct. 
Prior to the enactment of chapter 112 of the Laws of 1915 it is clear 
that the salaries of the county officers involved were rated by the statute 
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according to the assessed valuation of the preceding year. See article 
4, § 3506, Compiled Laws 1913. In chapter 112 of the Session Laws 
of 1915 the legislature changed the basis of the ascertainment of the 
salaries of the county officers from an assessed valuation to a population 
basis. It, however, provided that: Section 8. “The provisions of this 
act shall not apply to the present term of officers elected or appointed 
prior to the taking effect of this act: provided further that the salary 
of the officers herein enumerated shall be the same during the remainder 
of the term for which they may have been elected or appointed as they 
are respectively receiving at the time this act takes effect.”’ 

The intention of this section, as we construe it, was to continue in 
force, as far as officers elected or appointed before its passage are con- 
cerned, the old basis for the ascertainment of salaries, which was the 
assessed valuation. The word “same” which is used in the section 
means the same basis; vzz., assessed valuation. The intention was 
merely that this basis, and not the population basis, should apply to 
officers already elected. It is also, however, clear to us that the inten- 
tion was that in no case should either this act or chapter 254 of the 
Laws of 1915, to which we will afterwards refer, operate to increase 
the salaries of such county officers beyond that which they would have 
received under the assessed valuation of 1914 and the then existing 
statutes. 

The defendant and appellant, however, calls special attention to 
-§ 2 of chapter 254 of the Laws of 1915, which provides that “no 
salary of any official now determined by the amount of the assessed 
valuation of property within any political subdivision shall be in- 
creased during the years 1915 and 1916, or prior to July 1st, 1917, 
beyond the amount now authorized on the basis of assessed valuation for 
the year 1914.” 

He maintains that this section makes the assessment of 1914 the basis, 
and it is particularly relied upon by him as, in the case at bar, the 
valuation of Billings county for the year 1915 was reduced to a large 
extent on account of the recent creation of Slope county from a portion 
of its territory. 

As we understand the statutes, however, all that the legislature was 
interested in was that the increased valuation of the property of the 
state, which was anticipated at the time of the passage of the acts in 
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question, should not unduly operate to increase the salaries of the county 
officials. In spite of that increased valuation, it still contemplated that 
the salaries of the persons then in office should be on the basis of the 
assessed valuation. It merely provided that these salaries could in no 
event exceed the amount which would be received under the valuation 
for the year 1914. It evidently did not contemplate the contingency 
of a county being divided so that the assessed valuation of what was 
left would be less than the valuation of 1914. It still, however, con- 
templated a salary on the basis of assessed valuation; that is, a salary 
which was based on the work to be done and the ability of the tax- 
payers to pay the same. | 

But it is contended that § 3 of chapter 254 of the Laws of 1915 is 
applicable in this case, and that the provision therein contained, that 
“the rights and duties of officers shall not be changed or modified,” con- 
trols the situation which is before us. It is contended that the defend- 
ant, as auditor of Billings county, has a right and duty to perform in 
connection with the issuing of warrants for the payment of salaries, and 
that if plaintiff’s contention is sustained, this duty would be interfered 
with. 

We do not, however, so read the section. It provides that “when un- 
der the laws of this state the duty of any official to levy taxes, or the 
right, duty or authority of any person to perform any act is conditioned 
upon the assessed valuation of the property within any political sub- 
division, the rights, duties and authority as now fixed and established 
under the assessed valuation of the property within such political sub- 
division for the year 1914, shall not be in any manner changed or 
modified during the years 1915 and 1916, or prior to July 1st, 1917, 
except when the addition of 5 per cent and 10 per cent for the years 
1915 and 1916, respectively, to the assessed valuation for the year 
1914 would be sufficient to vest such authority, right, or duty, under 
existing laws.” 

The right, duty, or authority mentioned in this provision is a right, 
duty, or authority to perform any act; it is not the right to receive a 
salary. The duty of the auditor also is merely to issue the warrants 
for the amount due. The fixing of that amount is not a part of his 
duties. The provision, therefore, is in no way applicable. 

The judgment of the District Court is affirmed. 
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Rozinson, J. (concurring specially). The plaintiff and respondent 
prosecutes this action as a taxpayer of Billings county to restrain the 
county auditor from paying to the several county officers (excepting 
the state’s attorney and sheriff) salaries based on the assessment of 
1914, and not on the assessment of 1915, which was less than in 1914. 
The trial court decided in favor of the plaintiff, and the county auditor 
appeals. 3 

The question is on the salary of the county officers for the year 1916. 
Whether it should be rated by the assessment of 1914 or the assessment 
of 1915. The holding of the trial court is that in each year the sal- 
ary is based on the assessment of the preceding year, and that in 1916. 
the salary was based on the assessment of 1915. 

An assessment is made during the months of April and May of each 
year, and in August of each year there is a meeting of the state board 
of equalization to equalize the assessments in the different counties. And 
so there is in each year an assessment fixed by the state board of equali- 
zation, and on the basis of that assessment all taxes are levied and ex- 
tended. 

Prior to the enactment of chap. 112, Laws 1915, it seems that in 
each year the salary of these county officers was justly rated according 
to the assessed value of the preceding year, and it is contended that for 
the year 1916 an exception was made by chap. 112, Laws 1915. The 
purpose of chap. 112 was to regulate the salary of the several county 
officers according to the population of the county as shown by the 
preceding official state and Federal census. 

Sec. 8. The provisions of this act shall not apply to the present 
term of officers elected or appointed prior to the taking effect of this 
act, and the salary of said officers shall be the same during the remainder 
of their term for which they have been elected or appointed as they are 
respectively receiving at the time this act takes effect (which was 
July 1st, 1915). 

Then it is declared that in certain newly organized counties having 
no adequate assessment on which to base salaries, the act shall take 
effect and be in force after its passage and approval. The act shows 
no purpose to change the salaries of those who were then in office. It 
is claimed that such purpose is shown by § 3, chap. 254, Laws 1915. 
The title of chap. 254 is: (1) An Act to Limit Tax Levies during the 
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Years 1915 and 1916; (2) to Restrict Debt Limits; (3) to Regulate 
Salaries of the Officers and the Rights and Duties of Officials Now 
Dependent upon Assessed Valuation. 

As this act pertains to different subjects, it is in conflict with § 61 
of the Constitution, which provides that no act shall have more than 
one subject, which shall be expressed in its title. Hence, we strike out 
all that is said concerning chap. 254, and hold that under the statutes 
the salaries for 1916 were based on the preceding year, which was 
1915. The judgment of the District Court is affirmed. 


INDEX. 


ABANDONMENT. 
Of homestead, see Homestead, 2, 4. 
Effect of husband’s abandonment of wife on her homestead rights, 
see Homestead, 4. 


ABUTTING OWNER. 
Title to fee of street, see Eminent Domain. 
Depreciation of property of, by construction of railway track in 
street, see Eminent Domain, 2; Pleading, 2. 


ACCEPTANCE. 
Of highways, see Highways, 2. 


ACTION OR SUIT. 
Dismissal and discontinuance, see Dismissal or Discontinuance. 
Proceeding for condemnation of intoxicating liquors as a civil 
action, see Justice of the Peace, 3. 
Limitation of time for, see Limitation of Actions. 


ConDITION PRECEDENT. 


1. When a special contract is entered into for the sale and delivery of per- 
sonal property, a substantial performance by the vendor is a condition prec- 
edent to his right of action against the vendee for the purchase price. 
Holbert v. Weber, 106. 


DEFENSES. 


2. Though the right to plead the Statute of Limitations is usually a privilege 
which is personal to the debtor, it may be availed of by others when they 
stand in the relation of privity of estate to him. Sleeper v. Elliott, 280. 
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ADDITIONAL SERVITUDE. 
On highway, see Eminent Domain, 2. 


AFFIDAVIT. 
Of garnishee, see Garnishment, 2. 


AGENCY. See Principal and Agent. 


ALIENS. 
Discrimination against, by inheritance tax law, see Taxes, 7-9. 
Effect of treaties on rights of, see Treaties. 


1. The alien, in the absence of permissive legislation, has never been allowed, 
as against the sovereign state, to take by descent or even by will. Moody v. 
Hagen, 471. 

2. Statutes which change the common law and which allow aliens to take by 
will or to inherit are not to be looked upon in the light of a recognition or 
extension of any previously existing right belonging to such aliens, but 
rather as a fresh grant or a right or a statute of grace which the state. 
chooses to confer. Moody v. Hagen, 471. 


ALTERATION OF INSTRUMENTS. 

Where a promissory note is indorsed in blank, and without the consent of 
the indorser other and additional words are written above his blank in- 
dorsement, such as the words “protest waived,” which operate to increase 
the liability of the indorser or impose new obligations on him, such altera- 
tions operate to discharge the indorser from liability, such changes in the 
contract of indorsement being a material alteration. Sawyer State Bank v-. 
Sutherland, 493. 


AMENDMENT. 
Of pleading, see Pleading. 


ANIMATS. 
Authority of agent selling horse, see Principal and Agent, 3. 


ANTENUPTIAL AGREEMENT. 
As to homestead, see Homestead, 1. 
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APPEAL AND ERROR. 
From justice’s judgment, see Justice of the Peace, 6. 


DismMissaL or APPEAL, 


1. In this case the motion to dismiss the appeal is of little consequence, as the 
judgment appealed from is clearly right. However, the appeal is dis- 
missed, as appellant has ratified the judgment and accepted benefits under 
it. Bryans v. Minnekota Elevator Co. 174. 


REvIEw or DIscRETIONARY MATTERS. 


2. Trial courts are vested with a broad judicial discretion regarding the allow- 
ance or refusal of amendment of pleadings, and their rulings will not be 
disturbed unless an abuse of such discretion is shown. Flamer v. Johnson, 
215. 

3. This court is reluctant to reverse orders granting new trials, and will only 
do so where abuse of discretion is clearly shown. First International Bank 
v. Davidson, 1. 

4. Record examined and held that abuse of discretion is not shown. First In- 
ternational Bank v. Davidson, 1. 

5. A motion for a new trial on the ground of excessive damages appearing to 
have been given under the influence of passion or prejudice is addressed to 
the sound judicial discretion of the trial court, and the appellate court will 
not interfere unless a manifest abuse of such discretion is shown. Reid v. 
Ehr, 552. 

€. In the instant case it is held that the supreme court cannot say that the 
trial court manifestly abused its discretion in granting a new trial. Reid 
v. Ehr, 552. 

7. An application to vacate a default judgment rests in the sound judicial dis- 
cretion of the trial court. And it is held that such discretion was not 
abused by refusing to vacate the default in the instant case. Wakeland v. 
Hanson, 129. 


PRESUMPTIONS. 


8. Where an action properly triable to a jury is tried to the court without a 
jury, the findings of fact are presumed to be correct, and will not be 
disturbed on appeal unless shown to be clearly opposed to the preponder- 
ance of the evidence. Stavens v. National Elevator Co. 9. 


Wauat Errors WarRrRANT REVERSAL. 


9. This is an action to recover on five promissory notes. A judgment for the 
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APPEAL AND ERROR—continued. 


defendant is reversed because of three prejudicial answers and because of a 
mass of prejudicial and incompetent evidence. Stutsman County Bank v. 
Jones, 531. 


10. Certain errors assigned upon rulings in the admission and rejection of evi- 


dence examined, and, for reasons stated in the opinion, held to be nonpre- 
judicial. Flamer v. Johnson, 215. 


11. Certain assignments of error predicated upon rulings on the admissibility 


of evidence and the court’s instructions to the jury examined, and held to be 
without merit. Raich v. Lindebek, 133. 


12. In a criminal action for keeping and maintaining a common nuisance con- 


trary to the provisions of the Prohibition Law of this state, the improper 
admission in evidence of a certain search warrant under and by virtue of 
which the defendant’s premises were searched is not prejudicial error where 
defendant’s guilt is established by other positive, uncontradicted testimony 
to such a degree of certainty that the jury could not have returned a verdict 
for the defendant without wilfully disregarding its duty. State v. McCrill, 
466. 


13. In such case the improper admission in evidence of the officer’s return on such 


search warrant is not prejudicial error where the officer is placed upon the 
stand as a witness and examined and cross-examined fully with respect 
to the matters referred to in his return. State v. McCrill, 466. 


14. Certain instructions examined and held to be prejudicial. State v. Riordan, 


119. 


15. Where a court gives an instruction to the jury on a point of vital import- 


ance to the defendant, in a criminal case, and in the instruction as to such 
point considers that point alone, and does not include consideration of the 
whole case and all the testimony of the case in connection with such in- 
struction, it is held to be prejudicial error. State v. Riordan, 119. 


16. It is held for reasons stated in the opinion that the giving of the following 


instruction constituted prejudicial error: “Circumstantial evidence alone 
is enough to support the verdict of guilty of any crime, providing the jury 
believe beyond a reasonable doubt that the accused is guilty under the evi- 
dence. No greater degree of certainty in proof is required where the evi- 
dence is all circumstantial than where it is direct, for in either case the 
jury must be convinced of the prisoner’s guilt beyond a reasonable doubt. 
The evidence of circumstances is to be taken by you the same as evidence of 
direct and positive acts. It is to be received by you in the light of reason, 
— in the light of actual results. All evidence is more or less circumstantial, 
all statements of witnesses, all conclusions of jurors, are the results of in- 
ference. There is no ground of distinction between circumstantial and di- 
rect evidence.” State v. Sogge, 262. 


17. There being no dispute of fact about the renewal and extension of time of 


A Nang 


INDEX 655 


APPEAL AND ERROR—continued. 

payment of a debt, placed into new notes secured by chattel mortgage it was 
improper and prejudicial error to submit the question whether the mort- 
gage was one for value to the jury, it appearing from the notes and mort- 
gages themselves, and from the extension of the time of the payment of 
the debt as a matter of law that the mortgage was one for value, and that 
the mortgagee was a mortgagee for value in good faith, and entitled to 
protection as such. While the chattel mortgages were executed a few days 
after the execution of the notes in question,.they were all part of one trans- 
action. Horton v. Wright, B. & S. Co. 622. 


JUDGMENT. 


18. Where the complaint in an action to foreclose a mechanics’ lien contains an 
allegation of ownership in the defendant at the time of the filing of the lien, 
though there be no allegation of ownership at the time the contract was 
made or the materials supplied, and where appellants’ claim is based upon 
a mortgage subsequently executed by the person against whom the lien is 
claimed, a judgment favorable to the plaintiff will not be reversed because 
of a lack of satisfactory evidence of ownership, but in such case the judg- 
ment will be affirmed, conditioned upon the plaintiff supplying satisfactory 
proof of such ownership as will sustain the lien. Atlas Lumber Co. v. 
Canadian American Mortg. & T. Co. 39. 


REHEARING, 


19. When the supreme court becomes invested with jurisdiction of a cause 
brought there on appeal, it retains such jurisdiction until the cause has 
been disposed of and the remittitur sent down to the court below; but when 
a final order has been entered, and the remittitur transferred to, and judg- 
ment entered thereon in, the court below, the supreme court loses jurisdic- 
tion to recall the remittitur and reinstate the cause, unless the remittitur 
was sent down through inadvertence, mistake, or fraud. Patterson Land 
Co. v. Lynn, 341. 


APPLICATION. 
Of payments, see Payment. 


ASSESSMENTS. 
On corporate stock, see Corporations, 5-7. 
Upon stockholders in insurance corporation, see Insurance, 1-3. 
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ASSIGNMENT. 


Right to rescind transaction for fraud, as against assignee, see 


Contracts, 2. | 


ATTACHMENT. 


As to garnishment, see Garnishment. 


BANKS. 


Delivery of deeds and papers in escrow to, see Escrow. 


1. The “book value” of the capital stock of a banking corporation is reached by 


extending all the assets as they appear on the corporate books, and deduct- 
ing all the liabilities and other matters required to be deducted, and tak- 
ing the balance as a measure of value. The books are all of the books of the 
bank, and are not merely the ledger, and when part of the assets are promis- 
sory notes bearing interest, the accrued interest on such notes will be com- 
puted, even though such notes are not yet due. Elhard v. Rott, 221. 


2. Where the officer of a bank, who is vice president and one of the directors 


thereof, and performs such duties, and, in addition to the performance of 
his regular duties as vice president and director of such bank, also at times 
assumes to perform and execute the duties of cashier of such bank, by wait- 
ing upon and serving the patrons and customers of such bank, and performs 
other services in and about the business of such bank to customers thereof, 
the public, or persons dealing with or patronizing such bank, have a right to 
assume that such officer is acting with authority, and have a right to rely 
upon such assumption, and the bank is legally bound by the acta of such 
officer “when so acting” to the public and patrons, customers, and those 
dealing with such bank. Keith v. First Nat. Bank, 315. 


BENEVOLENT SOCIETIES. 


BID. 
For public contract, see Contracts, 8, 9. 


Insurance by, see Insurance, 4. 


BILL OF SALE. 


Bill of sale as prima facie evidence of passing of title, see Evi- 


dence, 2. 


INDEX 657 


BILLS AND NOTES. 

Alteration of, see Alteration of Instruments. 

Prejudicial error in action to recover on, see Appeal and Error, 9. 

Including accrued interest on promissory notes not yet due which 
form part of the assets of bank, in estimating “value” of cap- 
ital stock, see Banks, 1. 

Chattel mortgage to secure, see Chattel Mortgage, 1-3. 

Effect of giving note to toll statute of limitations, see Limitation of 
Actions, 4. | 

Instructions in action on note, see Trial, 5. 


1. Where one, the owner of an open account, sells and disposes of the same to 
another, and the person to whom such account is sold procures the execu- 
tion of a promissory note by the person who owes the account, in the 
name of the person to whom such account was originally owing, instead of 
procuring the execution of such note in the name of the real owner after 
the purchase of such account, the person who purchased such account is 
the actual owner of such note, though the note is payable to the person 
from whom he purchased such account, and the indorsement of such promis- 
sory note by the original owner of such account, in whose name such promis- 
sory note is taken, merely transfers the naked legal title of such note to 
the real owner, and such indorsement is without consideration and creates 
no liability against the indorser. Sawyer State Bank v. Sutherland, 493. 

2. The indorsement of a promissory note creates no obligation of itself, and 
the indorser is not liable until presentment to the maker and notice to the 
indorser of such presentment. Sawyer State Bank v. Sutherland, 493. 


BONDS. 
Of guardian, see Guardian and Ward. 


1. Section 6832 of the Compiled Laws of 1913, requiring public officers to take 
bonds from contractors before entering into contracts with them, is, as to 
time, directory merely, and the contractor is under obligation to furnish 
bonds securing materialmen and laborers before he is entitled to recover his 
compensation. Crane & O. Co. v. Sykeston School Dist. 254. 

2. Section 6832 of the Compiled Laws of 1913, requiring that bonds be taken 
for the performance of contracts for certain public works to secure material- 
men and laborers, and making officers neglecting to comply therewith per- 
sonally liable to materialmen and laborers, is not to be construed as mak- 
ing the original contract the individual contract of such officers, but rather 
as making the officers involuntary sureties of the contractor’s obligations to 
third parties. Crane & O. Co. v. Sykeston School Dist. 254. 

36 N. D.—42. 
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BOOK VALUE. 
Of capital stock of banking corporation, see Banks, 1. . 


BUILDINGS. 
Liens on, see Mechanics’ Liens. 
As to school buildings, see Schools, 2. 


BURDEN OF PROOF. 
In general, see Evidence, 1-4. 


BUSINESS. 
What constitutes doing business within state by foreign corpora- 
tions, see Corporations, 8. 


CALLS. 
On stock, see Corporations, 5-7, 


CANCELATION. 
Of contract generally, see Contracts, 1-3. 
Of release of mortgage, see Mortgage, 2, 3. 


CAPITAL STOCK. 
Of banks, see Banks, 1. 
In general, see Corporations. 


CARRIERS. 
Release of cause of action by passenger, see Release. 


CARRYING ON BUSINESS. 
What constitutes, see Corporations, 8. 


CASHIER. 
Of banks, see Banks, 2. 


CHANGE OF GRADE. 
Of highways, see Highways, 8. 
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CHATTEL MORTGAGE. 
Application of payments on, see Payment. 
Right of mortgagee tendering amount of taxes to enjoin tax sale of 


the mortgaged property, see Taxes, 3. 
Question for jury as to whether mortgagee took his mortgage with- 


out notice that property mortgaged was sold conditionally, see 
Trial, 2. 


CoNSIDERATION. 


Prejudicial error in submitting to jury question of consideration, see 
Appeal and Error, 17. 


1. Where a chattel mortgage is given to secure a promissory note for $500, 
and it appears in a typewritten statement in the mortgage that the mort- 
gage is given to secure the payment of $500 for merchandise to be sold on 
credit in the future, which is the same consideration that supports .the 
promissory note, and where the mortgage contains an additional printed 
stipulation purporting to embrace additional indebtedness, it is held that 
there is a conflict between such stipulation and the typewritten statement of 
consideration; and that in such case the typewritten statement prevails. 
The mortgage is therefore limited to security for the merchandise sold on 
credit. Hagen v. Dwyer, 346. 

2. Where a past-due debt was renewed and was placed into new notes secured 
by chattel mortgage, and the time of the payment of the whole debt was ex- 
tended, the renewal of such debt and extension of time of payment thereof 
constitutes and makes such mortgage a mortgage for value. Horton v. 
Wright, B. & 8. Co. 622. 

8. Where a debt past due was renewed and placed into new notes secured by 
chattel mortgage, and the time of the payment of the whole of said debt was 
definitely extended, such mortgage was a mortgage for value, and the mort- 
gagee is entitled to protection as a mortgagee for value, and is a mortgagee 
for value as a matter of law, and the jury should have been so instructed by 
the court. Horton v. Wright, B. & S. Co. 622. 


DESCRIPTION OF PROPERTY. 


4. A description in a chattel mortgage upon a crop to be grown described the 
crop as that to be grown upon “one hundred (100) acres lying in the north- 
west part of the northwest quarter of section No. 23, Township No. 141, 
Range 54.” Held, that the description renders the mortgage void: if it 
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CHATTEL MORTGAGE—continued. 


should appear that the whole of the quarter section referred to was cropped. 
Held, further, that the description would be reasonably definite and the 
mortgage valid if it should appear by extrinsic evidence that the only crop 
grown upon the quarter section was approximately 100 acres on the west- 
erly side thereof. Hagen v. Dwyer, 346. 


5. A description in a chattel mortgage as follows, “25 acres of wheat south of the 


north 100 acres of section 23,” is so vague and indefinite as to render the 
mortgage void. Hagen v. Dwyer, 346. 


Property CoveERreEb. 


6. A tenant of lands upon shares may give a chattel mortgage upon his share 


of the crops to be grown upon such land for such time as provided, in ac- 
cordance with the law, and such chattel mortgage, will attach to such 
share of such crops when such crops come into existence, and such crops 
will, for the purpose of the attaching of the chattel mortgage lien, be 
deemed to be in existence at least as soon as such crops appear above ground 
and appear to the natural senses to be in existence. Minneapolis Iron Store 
Co. v. Branum, 355. 


PRIORITIES. 


7. Where the tenant’s share of grain, under the ordinary lease containing 


@ provision “that the title and possession of all crops shall remain in the 
landlord until division,” has been delivered to an elevator without any di- 
vision having been made, and storage tickets are issued therefor to the 
landlord for his share, and the tenants’ storage tickets are issued, but are 
held by the elevator, and such elevator is served with a garnishment process 
which, in point of time, is subsequent to a chattel mortgage filed prior there- 
to against tenant’s share of such crops and before division, such garnishment 
process and lien is junior, and subject to the lien of a chattel mortgage filed 
against said crop prior to the service of the garnishment process and lien, 
and such chattel mortgage attached to the tenants’ share of said crop and 
became a lien thereon as soon as such crop came into existence, and attaches 
to the tenant’s share of such crop at that time, and not at the time of di- 
vision of the crop, and such chattel mortgage is a prior lien to the lien by 
attachment. Minneapolis Iron Store Co. v. Branum, 3565. 


ENFORCEMENT. 


Burden of proof in action to foreclose mortgage upon crops, see Evi- 


dence, 4. 
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CHATTEL MORTGAGE—continued. 

8. Where a chattel mortgage on crops and notes are given to secure the pay- 
ment of the purchase price of land sold under a land contract which is 
afterwards canceled, such mortgage cannot be foreclosed and a judgment 
obtained on a claim for rent during the term of the possession of the vendee. 
Security State Bank v. Krach, 115. 


CHILDREN. . 
In general, see Infants. 


CIRCUMSTANTIAL EVIDENCE. 
Prejudicial error in instruction as to, see Appeal and Error, 16. 


CLERKS. 
Mistake of clerk in entering satisfaction of mechanics’ lien, see 
Mechanics’ Liens, 3. 


COLLATERAL ATTACK. 
On judgment of justice of the peace, see Justice of the Peace, 5. 


COMPENSATION. 
Of public officers, see Officers. 


COMPLAINT. 
In criminal prosecution, see Indictment, Information and Com- 
plaint. 
Of plaintiff, see Pleading. 


CONDEMNATION. 
Of property, see Eminent Domain. 


CONDITION. 
Condition precedent to action or suit, see Action or Suit, 1. 
Condition on which delivery of deed deposited in escrow may be 
made, see Escrow. 
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CONDITIONAL SALE. 
Question for jury as to whether sale was conditional, see Trial, 3. 


CONSIDERATION. 
For chattel mortgage, see Chattel Mortgage, 1-3. 


CONSTITUTIONAL LAW. 

Statutory provision for nomination of members of State Board of 
Regents as in conflict with initiative and referendum provi- 
sions of constitution, see State Board of Regents. 

1. Section 8719 of the Compiled Laws of 1913 is not unconstitutional in that 
it places administrative duties upon the county judges or executors and ad- 
ministrators. Farmers State Bank v. Smith, 225. 

2. Section 8719 of the Compiled Laws of 1913 is not unconstitutional in that 


it confers upon county judges the right to try the title to property or money. 
Farmers State Bank v. Smith, 225. 


CONSTRUCTION. 
_ Of treaty, see Treaties. 


CONTRACTORS. 
Bonds of, see Bonds. 


Fraud of, in inducing issue of district school warrant, see Con- 
tracts, 3. 


CONTRACTS. 
As to antenuptial agreement, see Antenuptial Agreement. 
As to cropper’s contract, see Croppers. _ 
Contract for subscription to stock, see Corporations, 1-4. 
Release by passenger of right of action for injuries, see Release. 
Of school district, see Schools, 3, 4. 
As to land contract, see Vendor and Purchaser. 
Burden of establishing contract sued upon, see Evidence, 3. 


RESCcISSION. 


1. The right of rescission where consent is induced by fraud or by a false repre- 


INDEX 663 


CONTRACTS—continued. 
sentation does not depend upon damage to the ere fcieceal upon. Crane 
& O. Co. v. Sykeston School Dist. 254. 

2. Under § 7396 of the Compiled Laws of 1913, which provides that “in the case 
of an assignment of a thing in action the action by the assignee shall be 
without prejudice to any set-off or other defense,” the right to rescind a 
transaction for fraud exists against a beneficiary or an assignee, as well as 
against an immediate party to the transaction. Crane & O. Co. v. Sykeston 
School Dist. 254. 

3. Where a contractor induces a board of directors of a school district to issue 
a district warrant by making false representations as to the payment for 
materials used in the performance of a contract between such contractor 
and the district, the transaction may be rescinded and the contractor re- 
quired to surrender the warrant for cancelation. Crane & O. Co. v. Sykeston 
School Dist. 254. 


Pusriic ConTRACTS. 


Letting contract to foreign corporation, see Corporations, 8. 


4. Prior to the letting of a contract for paving, the city commission of the city 
of Bismarck created a paving district, directed the city engineer to prepare 
plans, specifications, and estimates, approved the same, placed them on file, 
and passed a resolution declaring the work necessary to be done. Immedi- 
ately thereafter the commission published the resolution of necessity in con- 
formity with § 3704, Comp. Laws 1913, in the official newspaper of the 
city, and concurrently with such publication advertised under § 3705, Comp. 
Laws 1913, for bids for doing the work. Held, that the foregoing proceed- 
ings were regular and that § 3705 does not require that the publication of 
proposals for work be delayed until the publication of the resolution of ne- 
ceasity has been completed. Will v. Bismarck, 570. 

&. While it is the duty of a city commission to consider protests which may be 
entered against an improvement to be paid for by special assessment, the 
failure to consider and pass upon the sufficiency and validity of protests 
of owners of less than the majority of property in the improvement district 
at the next regular mecting of the commission after the expiration of the 
time for filing protests is not a jurisdictional defect, where it appears that 
no protests were filed within the statutory period and that such protests as 
were filed prior to the letting of the contract were investigated and re- 
ported upon adversely by the paving committee of the city commission, con- 
sisting of the entire commission. Will v. Bismarck, 570. 

6. Where a “citizens’ paving committee” co-operates with the city commission 
in the selection of paving material, such co-operation is not to be viewed 
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CONTRACTS—continued. 

with suspicion; and where property owners within a paving distrct, fol- 
lowing the suggestion of a citizens’ paving committee that such owners re- 
frain from signing petitions expressing preference for material pending an 
investigation by the said committee, by their nonaction leave the city com- 
mission with full authority to select paving material, held that acquies- 
cence in and assent to such co-operation do not amount to malfeasance on 
the part of the members of the city commission. Will v. Bismarck, 570. 

7. Where a proposed contract for a public improvement contains clauses dele 
gating to the city engineer powers which can properly be exercised only by 
the city commission, it is proper to assume that the city engineer will act 
in conformity with the wishes of the city commission as to such matters. 
Will v. Bismarck, 570. 

8. The clause of a proposed contract for public improvement which give to the 
city engineer the supervisory power necessary to insure satisfactory com- 
pletion of the work in conformity with the plans and specifications are held 
not to violate § 3708 of the Compiled Laws of 1913, requiring the letting 
of such contract to the lowest responsible bidder. Will v. Bismarck, 570. 

9. Where a proposed contract for public work contains stipulations under which 
the quantity of work is subject to a maximum reduction of 15 per cent, and 
where the proposal for bids specifies approximate quantities, and bidders 
bid upon a number of items of material and work, and the contract for the 
same embodies a schedule of unit prices,—held that the permissive altera- 
tion in quantity within a given maximum does not render the quantity of 
work indefinite, and does not eliminate competition in bidding. Will v. Bis- 
marck, 570. 


CONVERSION. 
Measure of damages for, see Damages, 1. 


CORPORATIONS. 
As to banks, see Banks. 
As to insurance corporations, see Insurance. 


SUBSCRIPTION TO STOCK. 


1. In the absence of regulations to the contrary, the principles governing the 
formation of an ordinary contract apply with full force to a contract of sub- 
scription to or for the purchase of corporate stock. Jackson v. Sabie, 49. 
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CORPORATIONS—continued. 

2. As a general rule a contract to take stock in a corporation stands upon the 
same footing as all other conventional obligations. If induced by fraud, it 
creates no obligation, and the injured party has a right to have it abrogated. 
The rule is universal, whatever fraud creates justice will destroy. Raich v. 
Lindebek, 133. 

8. Where a person makes an offer to subscribe to, or purchase, capital stock 
in an existing operating corporation, he does not become a stockholder, or 
obligated to pay for the capital stock applied for, unless and until his prop- 
osition is accepted in terms or by acts from which an acceptance can be in- 
ferred. Jackson v. Sabie, 49. 

4. There is no obligation on the part of a person who subscribes to stock in an 
existing corporation unless there is a corresponding obligation on the cor- 
poration. If both are not bound, neither is bound. Jackson v. Sabie, 49. 


LiaBILITy OF SHAREHOLDERS. 


5. Where a corporation sells its stock under a subscription agreement which 
provides that the stock shall be fully paid and nonassessable, and where 
the stock certificates are stamped “fully paid and nonassesable,” minority 
stockholders may restrain the collection of an assessment levied by the di- 
rectors. Porter v. Northern F. & M. Ins. Co. 199. 

6. The term “nonassessable” is held to negative liability for any added contribu- 
tion to the capital of the corporation above the subscription liability, or 
above the par value of the stock, where the subscription liability is fully 
paid and the stock has been sold at par or above. Porter v. Northern F. & 
M. Ins. Co. 199. 

7. While the terms “call” and “assessment” are generally used synonymously, 
the latter term applies with peculiar aptness to contributions above the par 
value of stock or the subscription liability of the stockholders. Porter v. 
Northern F. & M. Ins. Co. 199. 


Forrman CorroraTIONs. 


8. Where a contract was let to a corporation which was not at the time doing 
business within the state, held that entering into such contract was not 
a doing of business within the state within § 136 of the Constitution and 
§§ 5238 and 5240, Comp. Laws 1913; and that such contract is not invali- 
dated by § 5242 of the Compiled Laws of 1913; held, further, that work will 
not be prohibited under such contract where it appears that the corporation 
complied with the statutory requirements and obtained from the secretary 
of state a license soon after the contract was let. Will v. Bismarck, 570. 
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CORPUS DELICTI. 
Sufficiency of evidence to establish, scc Evidence, 10, 11. 
What constitutes corpus delicti in case of homestead, see Home- 
stead. 


COTENANCY. 
Landlord and tenant as tenants in common of crops and grain 
grown on land, see Landlord and Tenant, 3. 


COUNTY JUDGE. See Judges. 


COURTS. 
As to judges, see Judges. 
As to justice of the peace, see Justice of the Peace. 
Review by, of tax assessment, see Taxes, 1. 


CRIMINAL LAW. 

Prejudicial error in instruction as to circumstantial evidence, see 
Appeal and Error, 16. 

Sufficiency of evidence to establish corpus delicti, see Evidence, 10, 
11. 

Variance between indictment and proof, see Evidence, 12. 

As to homicide, see Homicide. 

As to indictment, see Indictment, Information and Complaint. 

As to violation of liquor laws, see Intoxicating Liquors. 

As to public decency, see Public Decency. 

As to sodomy, see Sodomy. 


CROPPERS. 
As to crops generally, see Crops. 


Where a cropper’s contract reserves title to all crops in the landowner until 
a division of such crops is made, and the lessee, prior to such division, sells 
and delivers to an innocent purchaser grain which would belong to such 
lessee as his share upon a division of such crops, and the owner of the land, 
basing his claim of ownership upon the reservation of title provided in the 
contract, sues the purchaser for conversion, the right of the parties to such 
action must be determined on equitable principles, and the landowner is en- 
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CROPPERS—continued. 
titled to recover such amount only as will compensate him for the amount 
of his actual interest in such grain. Stavens v. National Elevator Co. 9. 


CROPS. | 

Description of, in chattel mortgage, see Chattel Mortgage, 4, 5. 

Chattel mortgage on future crops, see Chattel Mortgage, 4—6, 8. 

Burden of proof in action to foreclose mortgage on, see Evidence, 
4. 

Rights of landlord and tenant as to generally, see Landlord and 
Tenant, 2-5. 

See also Croppers. 


DAMAGES. 
Review of discretion as to granting of new trial on ground of ex- 
cessive damages, see Appeal and Error, 5. 


1. The measure of damages for the conversion of an executory contract for the 
sale of land is the amount which will compensate the owner for all detri- 
ment approximately caused thereby. McKindley v. Citizens State Bank, 
451. 

2. Where damages are sought to be recovered for the depreciation in the value 
of a lot occasioned by the construction of a railway track, it will be pre- 
sumed that the operation of the road and the use of the track will be con- 
tinued; and, in estimating damages, the jury may take into consideration 
all of the surrounding circumstances, the nature of the track, the difficulty 
of access, if any, the location of the property of the plaintiff, its connec- 
tion with the outside world, and its reasonable and probable use, and even 
specific cases of annoyances and inconveniences in the past. Gram Constr. 
Co. v. Minneapolis, St. P. & 8. Ste. M. R. Co. 164. 


DATE. 
Variance between pleading and proof as to date in prosecution for 
maintaining nuisance, see Evidence, 12. 


DEBTOR AND CREDITOR. 
As to exemptions, see Exemptions; Homestead. 
Conveyances fraudulent as to creditor, see Fraudulent Convey- 
ances. | 
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DEBTOR AND CREDITOR—continued. 
Interest of creditors in proceeds of life insurance policy, see In- 
surance, 4. 


DECEIT. See Fraud and Deceit. 


DECLARATIONS. 
In pleadings, see Pleading. 


DEEDS. 
Delivery in escrow, see Escrow. 


DEFAULT JUDGMENT. 
Review of discretion as to vacating, see Appeal and Error, 7. 


DEFENSES. 
Who may set up defense, see Action or Suit, 2. 


DEFINITENESS. 
Of description of property mortgaged, see Chattel Mortgage, 4, 5. 


DEFINITIONS. 
Master, see Master and Servant. 
Servant, see Master and Servant. 


DELEGATION OF POWER. 
Delegation to city engineer of powers which can properly be exer- 
cised only by the city commission, see Contracts, 7. 


DEMAND. 
Sufficiency of evidence to support finding of, see Evidence, 7. 


DEMURRER. 
In general, see Pleading, 3, 4. 
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DESCENT AND DISTRIBUTION. 
Right of aliens to take by descent, see Aliens. 
Tax on right to take property by, see Taxes, 5-10. 


The right to inherit or to take by will and the right to devise and to bequeath 
are not natural, and inalienable rights, nor are they guaranteed by the state 
or Federal Constitutions. Moody v. Hagen, 471. 


DESCRIPTION. 
Of property mortgaged, see Chattel Mortgage, 4, 5. 


DIRECTORS. 
Of banks, see Banks, 2. 


DISCHARGE. 
Of mortgage, see Mortgage, 2, 3. 


DISCRETION. 
Review of, on appeal, see Appeal and Error, 2-7. 


DISCRIMINATION. 
In succession tax, see Taxes, 7-10. 


DISMISSAL AND DISCONTINUANCE. 
Dismissal of appeal, see Appeal and Error, 1. 
In an action to recover damages for injuries received at a railroad crossing, it is 
held that the trial court was justified in dismissing the action on account of 


the contributory negligence of the plaintiff. Crowson v. Minneapolis, St. 
P. & S. Ste. M. R. Co. 100. 


DOCUMENTARY EVIDENCE. See Evidence, 5, 6. 


DROIT DE DETRACTION. 
Distinction between drott de detraction and inheritance tax, see 
Taxes, 5. 
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ELECTION OF REMEDIES. 
Choice of remedies for delivery contrary to instructions, of deed 
deposited in escrow, see Escrow, 2. 


Where the vendor in a land contract has elected to cancel same, and has secured 
a judgment canceling the contract and restoring the land to him, he cannot. 
afterwards bring an action and recover the purchase price. Security Stat 
Bank v. Krach, 115. : 


ELECTIONS. 


A minority vote for a qualified candidate does not entitle such candidate to 
the office, even though the candidate receiving the highest number of votes 
was disqualified to hold the office and such fact was known to the voters at 
the time of the election. However, the failure of the qualified candidate to 
receive a plurality of the votes cast renders the election a nullity. Woll v. 
Jensen, 250. 


EMINENT DOMAIN. 
Measure of damages for consequential injuries resulting from con- 
struction of railroad, see Damages, 2. 


1. In North Dakota an abutting lot owner owns the fee to one half of the 
street. In North Dakota the Constitution does not merely provide that 
property shall not be taken for a public use without just compensation, but 
that it shall not be taken or damaged. Gram Constr. Co. v. Minneapolis St. 
Pp. & S. Ste. M. R. Co. 164. 

2. Where the fee in the public street is owned by the adjacent lot owner, and 
the Constitution provides that no property shall be taken or damaged for 
@ public use without without just compensation, the spur track of a rail- 
way company is a burden or servitude upon the interest of the lot owner, 
and damages may be recovered for the depreciation in the value of the lot, 
even though the plaintiff does not seek specifically to recover damages for 
the value of his interest in the street. Gram Constr. Co. v. Minneapolis, St. 
P. & S. Ste. M. R. Co. 164. 


EMPLOYEES. 
In general, see Master and Servant. 


ENFORCEMENT. 
Of chattel mortgage, see Chattel Mortgage, 8. 
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EQUITABLE ESTOPPEL. See Estoppel. 


ERROR. 
As to appellate review in general, see Appeal and Error. 


ESCROW. 


1. Where one delivers certain title deeds and papers in escrow to a bank, and at. 
the time of the delivery of such papers to such bank also delivers to such 
bank an instrument containing written positive and definite instructions 
concerning the delivery of such papers to another, the purchaser, and con- 
taining the terms, specifying the time and conditions to be strictly ob- 
served by such bank in such delivery of such papers, and specifying the ex- 
act amount of money to be received by the bank when it delivers such pa- 
pers in pursuance of such written directions and instructions, and such 
escrow, the bank delivers such papers to another in violation of such 
written and definite instructions, and fails to receive or turn over the: 
amount of money as specified in the written instructions, such bank is 
liable for damages for the full amount of money specified in such writ- 
ten instructions. Keith v. First Nat. Bank, 315. 

2. Where one delivers certain title deeds in escrow to a bank, and, at the time of 
delivery of such title deeds and papers to such bank, also delivers to such 
bank an instrument setting forth and containing written positive and defin- 
ite instructions and directions concerning the delivery of such title deeds. 
and papers to another, the purchaser, and which contains the terms specified, 
the time and condition to be strictly observed by the depositary in making 
such delivery of such title deeds and papers, and which specifies the exact 
amount of money to be received by such bank when it delivers such title 
deeds and papers in pursuance of such written direction and instructions, 
and such bank delivers such title deeds and papers to another in violation 
of such written and definite instructions, and fails to receive or turn over 
the amount of money as specified in the written directions and instructions, 
the owner of such title deeds and papers has an election of one of two reme- 
dies: he may maintain an action for the recovery of the lands, subject only 
to the rights of innocent purchasers for value without notice, or he may 
maintain an action for damages for the amount of money specified in the es- 
crow papers, which money the bank failed to receive or turn over, and which 
escrow agreement was violated by the bank. Keith v. First Nat. Bank, 315. 


ESTOPPEL. 
By election of remedy, see Election of Remedies. 
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ESTOPPEL—continued. 

1. One who assumes the position of a redemptioner to protect a right that could 
be protected in some other manner is not estopped to assert his legal rights 
under a sheriff’s certificate, as against a person who had, at the time of the 
redemption, no interest in the property, and who has since acquired no in- 
terest in reliance upon the assumed relationship. State ex rel. Forest Lake 
State Bank v. Herman, 177. 

2. The fact that the members of a school board have disbursed school funds in 
payment of individual judgments obtained against them for materials sup- 
plied to the district does not estop them from defending an action brought 
upon a school district warrant which had been obtained by fraud. Crane & 
O. Co. v. Sykeston School Dist. 254. 

8. One who by fraud induces another to enter into a contract with him is pre 
cluded from asserting that the innocent party was negligent in relying upon 
his fraudulent and false representations, instead of satisfying himself by an 
examination of a sample as to the character of the goods walsh the seller 
intends to supply. Elliott Supply Co. v. Lish, 640. 


EVIDENCE. — 
Prejudicial error in admission or exclusion of, see Appeal and Er- 
ror, 9-13. 
New trial for newly discovered evidence, see New Trial, 2. 


PRESUMPTIONS AND BuRDEN OF PROOF. 


Correctness of instruction as to, see Trial, 5. 


1. Section 7180, Compiled Laws, which provides that the value of a written in- 
strument is presumed to be that of the property to which it entitles the 
owner, has no application to executory contracts for the sale of land. Mc- 
Kindley v. Citizens State Bank, 451. 

2. A bill of sale is prima facie, but not conclusive, evidence of the passing of 
title. Simpson v. Perfett, 526. 

3. Where a suit is brought on a special contract to pay for the entire cost of the 
construction of a well, the burden of proof is upon the plaintiff to establish 
the contract sued upon. The burden is not met by proof which merely tends 
to show that the defendant only agreed to pay two thirds of such cost and 
that a third party was to pay the other third. Beers v. Schallern, 45. 

4. Where a party seeks to foreclose a mortgage upon the crops grown upon a 
certain piece of land and to subject the grain thereto, the burden of proof 
is upon him to show that the grain seized was raised upon the land covered 
by the mortgage. Security State Bank v. Krach, 115. 
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SVIDENCE—continued. 


DocuMENTAEY EVIDENCE. 


5. The rule permitting testimony given by a witness upon a former trial to be 
proved on a subsequent trial is founded upon necessity. Flamer v. Johnson, 
215. 

6. Such former testimony may be proved, not because in its general nature it is 
equal to the oral testimony of the witness, but because it is the best evi- 
dence of which the case admits, under the then existing circumstances. Flam- 
er v. Johnson, 215. 


WEIGHT AND SUFFICIENOY. 


Prejudicial error in instruction as to circumstantial evidence, see 
Appeal and Error, 16. | 
Sufficiency of, to go to jury, see Trial, 1. 


7. Evidence found sufficient to support finding of demand. Atlas Lumber Co. v. 
Canadian-American Mortg. & T. Co. 39. 

8. Evidence examined and found to establish that garnishees were not at the 
time of garnishment liable to the principal defendant in any sum. Inter- 
national Harvester Co. v. Hanson, 78. 

9. The evidence is held to support a finding in favor of a thresher’s lien. Hagen 
v. Dwyer, 346. -— 

10. Evidence examined and held that the court cannot say as a matter of law that 
the corpus delicts has not been established. State v. Sogge, 262. 

11. Section 9459, Compiled Laws of 1913, which provides that no person can be 
convicted of murder or manslaughter unless the death of the person alleged 
to have been killed and the fact of the killing are each established as inde- 
pendent facts, the former by direct proof and the latter beyond a reasonable 
doubt, construed, and held that the legislature uscd the words “direct proof” 
as the equivalent of, and a synonym for “direct evidence.” State v. Sogge, 
262. 


VARIANCE. 


12. Upon preliminary examination of a person charged with the offense of keep- 
ing and maintaining a common nuisance, the prosecution is not restricted 
in its proof to the date alleged in the criminal complaint, but may introduce 
evidence tending to show the commission of the offense charged at any time 
prior to the date of such preliminary examination and within the period 
of limitations. State v. Webb, 2365. 


36 N. D—43. 
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EXECUTORS AND ADMINISTRATORS. 
Placing administrative duties upon, see Constitutional Law, 1. 


EXECUTORY CONTRACT. 
Damages for conversion of executory land contract, see Damages, 1. 
Presumption as to value of executory land contract, see Evidence, 
1. 


EXEMPTIONS. 
As to homesteads, see Homesteads. 
Statute protecting proceeds of life insurance policy against claims 
of creditors, see Insurance, 4. 


Section 8719 of the Compiled Laws of 1913 is not an exemption statute. Farm- 
ers State Bank v. Smith, 225. 


EXTENSION. | 
Of time of payment of debt as consideration for chattel mortgage 
to secure it, see Chattel Mortgage, 2, 3. 


FINDINGS. . 
Review of, on appeal, see Appeal and Error, 8. 


FORECLOSURE. 
Of mortgage, see Mortgage, 4-11. 


FOREIGN CORPORATIONS. See Corporations, 8 


FORMER TESTIMONY. 
Admissibility in evidence, see Evidence, 5, 6. 


FRAUD AND DECEIT. 
Rescission of contract because of, see Contracts, 1-38. 
Estoppel by, see Estoppel, 3. 
Instruction on question of, see Trial, 4. 
In inducing subscription to corporate stock, see Corporations, 2. 
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FRAUD AND DECEIT—continued. 
In inducing execution of contract of guaranty or suretyship, see 
Guaranty. | 
In obtaining release from passenger, see Release. 
As to fraudulent conveyances, see Fraudulent Conveyances. 


1. A false pretense is a misrepresentation as to an existing fact or past event, 
and not a mere broken promise to do something in the future. Spriggs v. 
Craig, 160. 

2. Where an agent represents that he is selling goods of a particularly well- 
known brand, and that the brand referred to is intended by the description 
employed in a written order, when, as a matter of fact, the agent does not 
intend to supply goods of the brand the purchaser intends to buy, the con- 
tract for the purchase may be rescinded. Elliott Supply Co. v. Lish, 640. 


FRAUDULENT CONVEYANCES. 


Where a well to do farmer joins with his wife in conveying all their real and 
personal property to their son as a device to hinder and delay creditors, the 
device is of no avail. International Harvester Co. v. Hecker, 95. 


FUTURE CROPS. 
Chattel mortgage on, see Chattel Mortgage, 4-6, 8. 


FUTURE EARNINGS. 
Lien on, see Liens, 1, 


GARNISHMENT. 
Priority between garnishment and chattel mortgage, see Chattel 
Mortgage, 7. 
Sufficiency of evidence to establish that garnishees were not in- 
debted to principal defendant, see Evidence, 8. 


1. A creditor stands in the same position as his debtor with respect to claims 
against third persons in garnishment proceedings. No recovery can be had 
at the instance of a creditor against such third persons who are garnisheed, 
where prior to the garnishment the debtor has disposed of all his beneficial 
interest in the claims. International Harvester Co. v. Hanson, 78. 

2. A garnishee’s affidavit denying liability need not contain evidentiary matter. 
International Harvester Co. v. Hanson, 78. 
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GRADE. 

_ Change of grade of street, see Highways, 3. 
GUARANTY. 


Agency of person obtaining, see Principal and Agent. 


Where an obligee in a contract of suretyship or guaranty, either by the fraud 


of itself or its agent, obtains the execution of such contract by fraudulent- 
ly inducing the signers to believe that it is merely a recommendation as to 
the honesty of the principal, such contract is void, even though it was not 
read to or asked to be read to the signers; one of whom was unable to read 
it on account of having broken his glasses and the other on account of being 
unable to read the English language. Dr. Koch Medical Tea Co. v. Poitras, 
144. 


GUARDIAN AND WARD. 


Limitation of time for action on guardian’s bond, see Limitation of 


Actions, 2, 3. 


1. Where one has been duly appointed by e@ court of competent jurisdiction as 


guardian of certain wards, and takes his oath, executes the required bond, 
enters on the discharge of his duties, and receives as such guardian property, 
money, or effects of his wards, a trust relation immediately arises between 
such guardian and wards for the benefit of said wards, and if such guardian 
squanders such trust funds, and is unable to account for them, and is insol- 
vent, an action will lie by said wards or by any one subrogated to such 
rights of action, against such guardian or gpy other person who received 
any of such trust funds with actual knowledge at the time of so receiving 
that such funds were held in trust. United States Fidelity & G. Co. v. 
Citizens State Bank, 16. 


2. Where one was duly appointed by a court of competent jurisdiction guardian 


of certain wards and their estates, and duly qualifies, takes his oath, files 
. the required bond, enters upon the discharge of his duties, receives property, 
money, or effects of his wards, and thereafter makes default, and squand- 
ers such trust funds or uses them in paying his own private debts, and fails 
to account for such trust funds, and is found by the court when called for 
an account and an accounting had, to be in default and insolvent, and the 
conditions of the surety bond become operative and binding upon such 
surety, and such surety responds to the obligations of its bond and fully dis- 
charges its liability as such surety by payment of the amount for which the 
guardian so defaulted, to the amount of its obligation required to make good 
such default, such surety is subrogated to all rights of action which said 
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GUARDIAN AND WARD—continued. 
wards might have against such guardian or againt any other person who, 
with actual knowledge of such trust relations, has received any of such 
trust funds. United States Fidelity & G. Co. v. Citizens State Bank, 16. 


HARMLESS ERROR. See Appeal and Error, 9-17. 


HEIRS. 
As to descent and distribution to, see Descent and Distribution. 


HIGHWAYS. 
Additional servitude on, see Eminent Domain, 2. 
Complaint in action to recover cost of raising building to con- 
form to level of sidewalk, see Pleading, 1 : 
Pleading in action for damages for injury resulting from construc- 
tion of spur track in public street, see Pleading, 2. 


EsTaBLISHMENT, 


1. A board of supervisors may open a highway along the section lines of the 
former Indian reservations of North Dakota, and which have now been 
thrown open to settlement, without compensating the owners of the ‘land 
for the 66-foot strip of right of way occupied and taken. Faxon v. Civil 
Twp. 634. 

2. The acceptance of chapter 33 of the Laws of 1871 of the right of way for the 
construction of highways on public lands granted by the Act of Congress of 
1866 related back to and became effective from the date of the grant, and 
has not been revoked by the subsequent use of a portion of such lands as an 
Indian reservation, nor by §§ 3 and 22 of chapter 112 of the Session Laws 
of 1897 and § 3 of chapter 97 of the Session Laws of 1899. It may, there- 
fore, be asserted against one who filed upon a portion of the land after a 
throwing open of the reservation for settlement in 1904. Faxon v. Civil 
Twp. 634. : 


CHANGE OF GRADE. 


3. A city has no authority to change the grade of a street, except by ordinance, 
and an order issued by its officers which seeks to accomplish this purpose, 
and without the passage of such an ordinance, is an ultra vires act. John- 
son v. Granville, 91. 
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HOMESTEAD. 


1. Antenuptial agreements made prior to marriage between the parties about 
to be married, concerning and respecting their individual and separate 
property, may be upheld as valid as to property exclusive of the homestead 
exemption as defined by the laws of the state of North Dakota, but as to 
homestead exemptions, such antenuptia] agreements are void as being con- 
trary to public policy and the welfare and protection of the home. Such 
homestead exemption cannot be waived before the arrival of the appro- 
priate time of claiming it. Swingle v. Swingle, 611. 

2. Where a wife at the time of her marriage to her husband resided upon land 
which belonged at the time of such marriage to the wife, and the husband 
and ‘wife within a few days after such marriage removed from the wife’s 
land and established their home upon the husband’s land, and continued to 
live upon the husband’s land until the husband deserted his wife, such re- 
moval from the wife’s land constitutes an abandonment of her land as a 
homestead exemption under the laws of the state, and the removal to, and 
establishment of a homestead, upon the husband’s land constitutes the 
husband’s land the homestead exemption under the laws of the state, on 
which the wife has a homestead exemption and interest as provided by law, 
and she can retain the possession and use thereof for the benefit of herself 
and children, if any, and her homestead right and interest therein can only . 
be devested by a proper conveyance freely and duly acknowledged and ex- 
ecuted by her. Swingle v. Swingle, 611. 

3. Where the wife and husband are in possession of a homestead exemption at 
the time the husband abandons his wife, and the wife remains in possession 
at the time when the husband by his individual and separate deed conveys 
the homestead to another, the person to whom such homestead is s0 at- 
tempted to be conveyed by the individual deed of the husband to such home- 
stead exemption without the wife joining therein, and without the acknowl- 
edgment and due execution of such deed by the wife, acquires no interest 
of any kind or character in or to such homestead exemption, and such per- 
son is liable to such wife for the use and possession of such homestead ex- 
emption during the time the wife was compelled to be absent therefrom 
through fear. Swingle v. Swingle, 611. 

4. Where a wife and husband have established their homestead exemption upon 
the husband’s land, being a tract of 160 acres, and the husband thereafter 
abandons the wife and forces her to leave such homestead exemption through 
violence, and by threats, and instilling her mind with fear, her absence 
through such violence, threats, abuse, and fear from such homestead exemp- 
tion does not constitute an abandonment thereof as a matter of law. 
Swingle v. Swingle, 611. 

5. A homestead exemption as defined by § 5608, Compiled Laws of 1913, can be 
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HOMESTEAD—continued. 

: conveyed or encumbered only by the instrument by which it is conveyed or 
encumbered being executed and acknowledged by both husband and wife. 
Swingle v. Swingle, 611. 

6. The Homestead Exemption Law of the state is founded upon sound reasons 
of public policy, and it inures to the benefit of, not only the wife and hus- 
band, but to the children if any. The object of the homestead exemption 
law is the protection of the family, to afford an asylum for the protection 
and support of the family in order that such family and children may be 
protected from the enervating effects of poverty, which to a large degree ia 
the recruiting ground of disease and crime, and to provide an opportunity 
whereby such children may be properly developed physically, morally, and 
intellectually to assume and perform the true and proper duties of citizen- 
ship, and thus strengthening the state. Swingle v. Swingle, 611. 


HOMICIDE. 
Sufficiency of evidence in prosecution for, see Evidence, 11. 
The expression corpus delicti, as understood in cases of homicide, means the body 
of the crime, and consists of two component parts, the first of which is the 


death of the person alleged to have been killed, and the second, that such 
death was caused through criminal agency. State v. Sogge, 262. 


HORSES. 
Authority of agent on sale of, see Principal and Agent, 3, 


HUSBAND AND WIFE. 

Rights in homestead, see Homestead. 

Power of judge to order money brought by prisoner to pay fine, 
but which is claimed by his wife, to be taken from him and 
held by the clerk pending determination of the controversy, 
see Money in Court. 


INDEBTEDNESS. 
Of school district, see Schools, 3, 4. - 


INDEFINITENESS. 
Of description of property mortgaged, see Chattel Mortgage, 4, 5. 
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INDIANS. 
Establishment of highway over Indian reservation, see Highways, 
1, 2. 
Right to public lands in Dakota and North Dakota, see Public 
Lands. 


INDICTMENT, INFORMATION, AND COMPLAINT. 
Variance between indictment and proof, see Evidence, 12. 


1. In an information for keeping and maintaining a common nuisance as a second 
offense, contrary to the provisions of the Prohibition Law, the former con- 
viction need not be set forth at length, but a brief allegation of such con- 
viction is sufficient. State v. Webb, 235. 

2. Where a criminal complaint, filed before a justice of the peace on Novem- 
ber 30, 1915, charged that the defendant, on November 6, 1915, committed 
the crime of keeping and maintaining a certain common nuisance contrary 
to the provisions of the state prohibitory law, and the defendant is bound 
over to the district court upon a preliminary examination held on December 
3, 1915, a criminal information subsequently filed in the district court 
charging that such offense was committed between July 1, 1914, and Decem- 
ber 3, 1915, does not charge an offense different from, or in addition to, 
that for which a preliminary examination was had. State v. Webb, 235. 


INDORSEMENT. 
Of note ; effect of adding words to, to discharge indorser, see Altera- 
tion of Instruments. 
Consideration for, see Bills and Notes, 1. 
Liability generally of indorser of note, see Bills and Notes, 


INFANTS. 
Guardianship of, see Guardian and Ward. 
Rights of children in homestead, see Homestead, 6. 


INFORMATION. 
For criminal offense, see Indictment, Information and Complaint. 


INHERITANCE. 
In general, see Descent and Distribution. 
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INHERITANCE TAX. See Taxes, 5-10. 


INITIATIVE, REFERENDUM, AND RECALL. 
Statutory provision for nomination of members of State Board of 
Regents as in conflict with initiative and referendum pro- 
visions of constitution, see State Board of Regents. 


INJUNCTION. 
Against tax sale, see Taxes, 3. 


INSTRUCTIONS. 
In general, see Trial, 4, 5. 


INSURANCE. 
STOCKHOLDERS. 


1. The stockholders of an insurance company, organized under the laws of 
this state, sustain no liability to creditors or policy holders in excess of 
the par value of stock, or when the par value is fully paid, above the- 
amount they have agreed to pay for the stock. Porter v. Northern F. & M. 
Ins. Co. 199. 

2. Sections 4865 and 4866 of the Compiled Laws of 1913 are not mandatory,,. 
but only convey authority to the directors of an insurance corporation to 
levy an assessment upon the stockholders for the purpose of repairing 
impaired capital. Porter v. Northern F. & M. Ins. Co. 199. 

8. The authority to levy an assessment under 8§ 4865 and 4866 of the Com- 
piled Laws of 1913 is a proper subject of contract between an insurance: 
corporation and the stockholders thereof, and when the insurance company 
has contracted with the stockholders that the stock shall be nonassessable, 
the company may not proceed to levy and collect an assessment. Porter 
v. Northern F. & M. Ins. Co. 199. 


INTEREST IN PROCEEDS OF Poticy. 


4. Section 8719 of the Compiled Laws of 1913, which provides that “the avails. 
of a life insurance policy or of a contract payable by any mutual aid or- 
benevolent society, when made payable to the personal representatives of a 
deceased, his heirs, or estate, upon the death of a member of such society 
or of such insured, shall not be subject to the debts of the decedent except. 
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INSURANCE—continued. 

by special contract, but shall be inventoried and distributed to the heirs or 
the heirs at law of such decedent,” is not in conflict with § 208 of the Con- 
stitution of North Dakota, which provides that “the right of a debtor to 
enjoy the comforts and necessaries of life shall be recognized by wholesome 
laws, exempting from forced sale to all heads of families a homestead, the 
value of which shall be limited and defined by law, and a reasonable amount 
of personal property; the kind and value shall be fixed by law.” Farmers 

State Bank v. Smith, 226. | 


INTENT. 
Waiver of lien as question of intent, see Liens, 2. 


INTOXICATING LIQUORS. 

Evidence in criminal action for maintaining common nuisance in 
violation of prohibition law, see Appeal and Error, 12, 13. 

Indictment for maintaining nuisance in violation of prohibition 
law, see Indictment, Information and Complaint. 

Proceeding for condemnation of intoxicating liquors as a civil ac- 
tion, see Justice of the Peace, 3. 

Collateral attack on judgment by justice of the peace in proceed- 
ing to condemn liquor, see Justice of the Peace, 5. 

Appeal from Justice’s judgment in proceeding to condemn liquor, 
see Justice of the Peace, 6. 


Time is not a material ingredient of the crime of keeping and maintaining 
® common nuisance contrary to the provisions of the prohibition law of 
this state. State v. Webb, 235. 


JUDGES. 
Placing administrative duties upon, see Constitutional Law, 1. 
Validity of statute conferring upon county judge right to try title 
to property or money, see Constitutional Law, 2. 


JUDGMENT. 
On appeal, see Appeal and Error, 18. 
Review of discretion as to vacating default judgment, see Appeal 
and Error, 7. 
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JU DGMENT—continued. 
Collateral attack on judgment of justice of the peace, see Justice 
of the Peace, 5. 


JUDICIAL SALE. 
Estoppel to assert rights under sheriff’s certificate, see Estoppel, 1. 


JURISDICTION. 
On appeal, see Appeal and Error. 
Of justice of the peace, see Justice of the Peace, 2—4. 


JURY. 
Questions for, see Trial, 1-3. 


JUSTICE OF THE PEACE. 


In GENERAL; JURISDICTION. 


1. It is generally recognized that courts of justices of the peace, not having 
any extended knowledge of legal terms, or technical knowledge, will not be 
held to great technical precision and accuracy in the form of entries made 
upon their dockets, and every reasonable intendment will be indulged in to 
sustain their sufficiency. Grundhauser Threshing Mach. Co. v. Thress, 294. 

2. Where an action is brought before a justice of the peace, and a motion is 
made upon proper affidavit for a change of venue from such justice of the 
peace, and such motion is granted and the venue is transferred to another 
justice of the peace, the jurisdiction of the justice of the peace to which 
such case is transferred is acquired by reason of and at the time of the 
signing of the order by the original court granting such change of venue. 
It is the signing of the order by the original justice of the peace which 
causes him to lose jurisdiction and such jurisdiction to be acquired by the 
justice of the peace to which such action is transferred. Grundhauser 
Threshing Mach. Co. v. Thress, 294. 

3. A proceeding for the condemnation and destruction of intoxicating liquors 
unlawfully imported into the state is not a civil action within the purview 
of § 112 of the state Constitution, limiting the jurisdiction of a justice of 
the peace in civil actions to causes where the amount in controversy, ex- 
clusive of costs, does not exceed two hundred ($200) dollars. Blumardt v. 
McDonald, 518. 

4. When the justice of the peace to which such action has been transferred 
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JUSTICE OF THE PEACE—continued. 
has received the transcript and papers of such action, the notice which 
the statute requires him to send to the party which applied for such change 
of venue as to the time and place of such trial is not a jurisdictional 
matter, but a matter relating to the time and place of trial, and it is. 
sufficient notice if he gives one day’s notice of the time and place of trial. 
Grundhauser Threshing Mach. Co. v. Thress, 294. 


CoLLATERAL ATTACK ON JUDGMENT. 


6. A judgment regularly entered by a justice of the peace in such proceeding, 
ordering the destruction of liquor, cannot be assailed collaterally by means. 
of an action against the officer holding the liquor under the judgment. 
Blumardt v. McDonald, 518. 


APPEAL. 


6. An appeal will lie from the judgment entered by a justice of the peace in 
such proceeding. Blumardt v. McDonald, 518. 


LABORERS. 
Lien of, see Mechanics’ Liens. 


LAND CONTRACT. See Vendor and Purchaser. 


LANDLORD AND TENANT. 
Mortgage by tenant upon his share of crops to be grown, see Chat- 
tel Mortgage, 6, 7. 
Sufficiency of evidence of tenant’s agency for sale of landlord’s 
share of grain grown on the leased land to take question to 
jury, see Trial, 1. 
As to croppers, see Croppers. 


1. The words landlord and tenant denote a well-understood legal relation. 
existing between the lessor and the lessee of real estate. The relation is. 
contractual, and is initiated by lease (or agreement therefor) at will, from 
year to year, for a term of years, or for life. The lease or agreement ex- 
pressly or impliedly grants possession of the lands to the tenant, conveys 
to such tenant an estate in the land at will, from year to year, for a term 
of years, or for life, as the case may be. The tenant at all times acknowl- 
edges allegiance to the title of the landlord to such land, and the tenant 
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LANDLORD AND TENANT—continued. | 
acts in subordination to the title of the land in the landlord, paying rent 
in some form for the use and privilege of occupation of such land. Min- 
neapolis Iron Store Co. v. Branum, 355. 

2. Where one, the owner of land, grants the use, occupation, and possession 
of such land to another for a year or a term of years for a-stipulated share 
of the crop each year for the use of said Jand, and such contract contains a 
provision “that the title and possession of all crops or grain so raised on 
said land during such time of such contract shall be and remain in the 
landlord until division thereof,” held that such contract creates the rela- 
tion of landlord and tenant, and not the relation of master and servant; 
that the contract is one of tenancy, and not one of hiring. Minneapolis 
Iron Store Co. v. Branum, 355. 

3. Where one, the owner of land by a written instrument, grants the use, occu- 
pation, and possession of such land to another for a year or a term of 
years, and as rent for the use thereof is to receive a stipulated share of the 
crops or grain raised thereon each year, such a contract constitutes a lease, 
and the owner of such land is denominated the landlord, and the person to 
whom said land is let for use and occupation is a tenant. Such lease con- 
veys an estate in such land to the tenant during the time of a lease, and 
the landlord and tenants are tenants in common of their crops and grain 
grown or harvested on such land each year during the time the lease con- 
tinues in effect; and where such a contract or lease contains a covenant 
“that the title and possession of all crops and grain raised or harvested on 
said land during the time of such lease shall remain in the landlord or own- 
er of such land until division thereof,” such a provision operates, and the 
effect thereof is, to create a lien on the tenants’ share of such crops in the 
nature of a chattel mortgage lien to secure the advances, if any, of the 
landlord to the tenant. Minneapolis Iron Store Co. v. Branum, 355. 

4. The landlord and tenant are each important factors. The landlord because 
he is the owner of the fee and furnishes the land upon which the work is 
to be done. The tenant is also a very important factor, as he does the 
labor which brings the crop into existence, and cultivates and cares for it 
until maturity, and produces real value; the crops of grain produced are 
the result of his toil, and in such crops both the landlord and tenant have 
a property interest which is of equal dignity, and each should be securely 
protected in his property rights. Minneapolis Iron Store Co. v. Branum, 
355. 

5. Where a lease for a term of years contains a provision that the title and 
possession of all grains raised upon such premises during the term of such 
lease shall remain in the landlord until a division thereof, held that such a 
provision in the lease creates a lien in the nature of a chattel mortgage in 
favor of the landlord on the tenant’s share of the crop for the protection 
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LANDLORD AND TENANT—continued. 


and security of advances and indebtedness, as provided by the laws under 
consideration. Ellis v. Nelson, 300. 


LEASE. 
In general, see Landlord and Tenant. 


LEGISLATURE. 


Control of public schools, see Schools, 1. 


LIENS. 


Of chattel mortgage, see Chattel Mortgage. 
Sufficiency of evidence to support finding in favor of threshers’ 


lien, see Evidence, 9. 


Of mechanic or materialmen, see Mechanics’ Liens. 
Of taxes, see Taxes. 


1. Section 6706 of the Compiled Laws of 1913, relating to liens on property 


not yet acquired or not yet in existence, and containing a proviso that “no 
lien or mortgage shall be created upon the future earnings of any machine 
or machinery operated in whole or in part with man or animal,” construed 
and held not applicable to an assignment of rights under an existing con- 
tract, and that it does not prevent the making of a contract for threshing 
for the benefit of a third party. Internationa] Harvester Co. v. Hanson, 
78. 


2. Where a lien exists and it is claimed that the lien is waived, waiver is a 


question of intent, and will not necessarily result from the sale of a portion 
of the property against which the lien exists, made by or with the consent 
of the holder of the lien. Hagen v. Dwyer, 346. 


LIFE INSURANCE. See Insurance. 


LIMITATION OF ACTIONS. 


Who may plead Statute of Limitations, see Action or Suit, 2. 
1. Under the provisions of § 7375, Comp. Laws 1913, which provide that an 


action for the foreclosure of a mechanic’s lien must be commenced within 
six years “after the cause of action has accrued,” such cause of action is 
held to accrue from the time the last item of labor or materials is fur- 
nished, and not from the time of the filing of the statement of the account 
with the clerk of the district court. Sleeper v. Elliott, 280. 


INDEX 687 
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2. The point of time an action accrues against the surety on a guardian bond 
is when the court upon an accounting had, required of such guardian, 
thereafter enters its order discharging or removing such guardian. After 
three years have elapsed from the time of making such order discharging 
and removing such guardian, the right of action against sureties on such 
bond is barred by the Statute of Limitation, and not otherwise. United 
States Fidelity & G. Co. v. Citizens State Bank, 16. 

38. The time when a ward may bring an action against his guardian is any 
time within three years after an accounting in court of such guardian has 
been had, and an order made by such court discharging or removing such 
guardian, and the same rule applies to the time when an action may be 
maintained against the surety on a guardian bond and whc:: a surety may 
maintain action on his own behalf against other persons to recover back 
the estate. United States Fidelity & G. Co. v. Citizens State Bank, 16. 

4. The giving of a note in liquidation of a debt for labor and materials fur- 
nished, and which matures during the time in which a mechanic’s lien 
may be enforced, tolls the running of the Statute of Limitations, and such 
statute will not begin to run upon or against the lien until the maturity of 
such note. Sleeper v. Elliott, 280. 


LIMITATION OF INDEBTEDNESS. 
Of school district, see Schools, 3, 4. 


LOWEST BIDDER. 
Letting public contract to, see Contracts, 8, 9. 


MAGISTRATE. See Justice of the Peace. 


MANDAMUS. 


A writ of mandamus will not issue to compel the execution of a sheriff’s 
deed to one who is not a redemptioner, nor when it is the duty of the sheriff 
under the statute to issue the deed to another. State ex rel. Forest Lake 
State Bank v. Herman, 77. 


MASTER AND SERVANT. 


A master is one who prescribes the direction, the means, and method of the 
work, and who controls and directs another, his servant, in the discharge 
of his duties, whom he may discharge at will, with or without cause; a 
servant is one who is employed to render personal services to another, his 
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MASTER AND SERVANT—continued. 
master, and who remains in the discharge of his duties under the control 
and direction, and subject to the order, of the master in the discharge of 
the work and duties undertaken. Minneapolis Iron Store Co. v. Branum, 
355. 


MAXIMS. 
In general, a party must bear such loss as he incurs by reason of his own 
folly. Winkel v. Atlas Lumber Co. 542. 


MECHANICS’ LIENS. 


Judgment on appeal in action to foreclose, see Appeal and Error, 
18. | 
Limitation of time for foreclosure, see Limitation of Actions, 1, 4. 


1. The giving of a note for the amount due by the debtor does not in itself 
waive and set aside a mechanics’ lien. Where such note matures pending 
the time during which such lien could have been enforced, no waiver will 
be presumed in the absence of an express agreement, and the note will be 
deemed merely to be a liquidation of the debt. Sleeper v. Elliott, 280. 

2. The failure to give the notice of intention to enforce a lien required by 
§ 6825 of the Compiled Laws of 1913 is not fatal where the party to be 
notified has appeared and defended the action, and where no prejudice has 
been shown to result from such failure. Atlas Lumber Co. v. Canadian- 
American Mortg. & T. Co. 39. 

8. When a clerk of a district court enters a satisfaction of a mechanics’ lien 
opposite a description not embraced in the satisfaction filed with him, 
and a subsequent encumbrancer is misled thereby, the lien is not rendered 
inferior to the encumbrance. Atlas Lumber Co. v. Canadian-American 
Mortg. & T. Co. 39. 


MISREPRESENTATIONS. See Fraud and Deceit. 


MISTAKE. 
Mistake of clerk in entering satisfaction of mechanics’ lien, see 
Mechanics’ Liens, 3. 
Mistake of fact in releasing mortgage, see Mortgage, 2, 3. 


MONEY IN COURT. 
“here money is brought by a prisoner to a jail with which to pay a fine, 
cut before any tender or payment thereof such money is claimed by his 


: 


el 
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MONEY IN COURT—continued. | 
wife, who informally asserts that it was obtained from her by. threats and 
fraud and with the collusion of the sheriff, the trial judge has, in the eb- 
sence of proper legal proceedings, no right to order the money taken from 
him and to be held by the clerk pending the controversy. Schwahr v. 
District Ct. 6. 


MORTGAGE. 
As to chattel mortgage, see Chattel Mortgage. 


PRIORITIES. 


1. The lien of a mortgage on a building situated upon a railroad right of way 
is superior to the preference right of the county. to sell the building for 
the personal property taxes of the tax debtor, assessed against a valuation 
of other classes of personal property. First Nat. Bank v. Kelly, 546. 


Satisraction ; Discuaxzce. 


2. Where the purchaser of land and of. two prior mortgages, which. are liens 
upon the same, releases such mortgages through a mistake of faet and in the 
belief that there are no judgment liens against said property, he will after- 
wards be allowed to cancel: said releases and to reinstate and to foreclose 
said mortgages on discovering subsequent judgment liens, provided that 
the owners of such liens have not, by his prior action, been. induced to 
change their position and have not lost any substantial and material rights. 
Strehlow v. Fee, 59. 

3. Where the owner of land who, in order to protect his title, has purchased 
@ prior mortgage, seeks to set aside a release of such mortgage, which he 
has executed through a mistake of fact and in ignorance of the existence of 
other judgment liens, and the owners of such liens have not been induced 
by such action to change their position or to lose their material rights, the 
question is one of mistake, and not of negligence, and he will not. be pre- 
cluded from the right to cancel such release and to foreclose the said mort- 
gage by the mere fact that he relied upon an abstract, and did not search 
the records in order to ascertain the true condition of affairs. Strehlow v.. 


Fee, 59. 
FoRECLOSURE; REDEMPTION. 
Estoppel by assuming the position of a redemptione: nel. 


36 N. D.—44. 
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MORTGAGE—continued. 
Mandamus to compel execution of sheriff’s deed to one who is not 
a redemptioner, see Mandamus. 


4. Where a debtor assigns by way of pledge his right to recover purchase money 
from one who has purchased land from him under an executory contract, 
and also mortgages his interest in the land to the same creditor, the pledge 
and the mortgage are linked, and the whole transaction is considered as an 
hypothecation of the beneficial interest of the debtor in the contract and 
in the land. Brastrup v. Ellingson, 68. 

5. Where, in pursuance of a decree of foreclosure, the vendor’s interest in the 
land contract and his interest in the land are subjected to separate sales, 
and both are sold to the creditor as the highest bidder, the two instruments, 
the contract and the mortgage, do not lose their identity as parts of the 
one security transaction. Brastrup v. Ellingson, 68. 

6. The assignee of the vendor, who redeems the land contract by the payment 
of a nominal sum, for which the same was bid in at the sale, together with 
the statutory interest, takes the contract subject to equities existing in 
favor of the unpaid creditor. Brastrup v. Ellingson, 68. 

7. As between the unpaid creditor who has purchased the interest of his 
debtor as vendor under the land contract for a substantial sum, and a sub- 
sequent assignee of the contract merely, who redeems the contract as suc- 
cessor in interest to the vendor by the payment of a nominal sum, the 
‘former has a prior right in equity to the purchase money due under the 
contract. Brastrup v. Ellingson, 68. 

8. One W. gave first and second mortgages on 120 acres of land and a first 
mortgage on 40 acres. The first mortgages were assigned to R. and the 
second mortgage to D. M. obtained a judgment against W. and sold the 
land under execution subject to the prior mortgages. F. obtained a subse- 
quent judgment; M. assigned the certificate of execution sale to P.; R. 
foreclosed the first mortgages; and D. and P. redeemed from the foreclosure 
sales. D. assigned his certificate of redemption and mortgage to M. After 
the expiration of the period of one year without redemption from the exe- 
cution sale, and within sixty days from the redemptions by D. and P., F. 
attempted to redeem by paying to the sheriff the amount of all prior liens. 
Held, that at the expiration of the period for redemption from the execu- 
tion sale F. ceased to be a redemptioner. State ex rel. Forest Lake State 
Bank v. Herman, 177. 

9. Sections 7753-7757, and 7763 of the Compiled Laws of 1913 construed and 
held to limit the exercise of the right of redemption to the period of one 
year from the day of sale, with a permissible extension applicable only in 
case of a redemption by a redemptioner within a year from the day of sale. 
State ex rel. Forest Lake State Bank v. Herman, 177. 
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MORTGAGE—continued. 

10. Sections 7757 and 7763 of the Compiled Laws of 1913 construed; and held 
that, upon the expiration of the period for redemption, the full beneficial 
ownership of the debtor passes to the purchaser at the execution sale, and 
that the execution of the sheriff’s deed is only a ministerial act required to 
complete the formal transfer of the naked legal title. State ex rel. Forest 
Lake State Bank v. Herman, 177. 

11. After the lapse of a year from the date of a mortgage sale, the courts have 
full power to permit a redemption when equity and justice demands it. 
Wade v. Major, 331. 


MUNICIPAL CORPORATIONS. 
Contracts for public improvements, see Contracts, 4—9. 
Authority to change grade of street, see Highways, 3. 
Complaint in action against to recover cost of raising building to 
conform to level of sidewalk, see Pleading, 1. | 
A city is not liable for the ultra vires acts of ita officers, nor for the indirect 


consequences of obedience to orders of its officers which are issued without 
authority. Johnson v. Granville, 91. 


MUTUAL BENEFIT SOCIETIES. 
Insurance by, see Insurance, 4. 


NEGLIGENCE. 
Estoppel to set up, see Estoppel, 3. 


NEGOTIABLE INSTRUMENTS. See Bills and Notes. 


NEWLY DISCOVERED EVIDENCE. 
New trial for, see New Trial, 1. 


“NEW TRIAL. 
Review of discretion as to, see Appeal and Error, 3-6. 


1. Where an answer fairly apprises a plaintiff that a certain defense will be 
made, and upon the trial another defense is mainly relied upon, which 
plaintiff is unable to meet, the circumstances warrant the trial court in 
holding that plaintiff is taken by surprise. First International Bank v. 
Davidson, 1 
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NEW TRIAL—continued. 
@. The newly discovered evidence presented as a ground for new trial may be 
that of witnesses who were present in court. First International Bank v. 
Davidson, 1. 


NOTICE. 
Of intention to enforce mechanics’ lien, see Mechanics’ Liens, 2. 
As question for jury, see Trial, 2. 


NUISANCES. 
Prejudicial error in admission of evidence in action for main- 
taining, see Appeal and Error, 12, 13. 
Indictment for keeping, see Indictment, Information and Com- 
plaint. 
Criminal nuisance in violation of prohibiting law, see Intoxicating 
Liquors. | 


OFFICERS. 

Of banks, see Banks, 2._ 

Liability of public officers for failure to take bond from eontractor 
as required by statute, see Bonds. 

Election of, see Elections. 

As to justice of the peace, see Justice of the Peace. 

Liability of city for ultra vires acts of its officers, see Municipal 
Corporations. 

School officers, see Schools. 


Under the provisions of chapters 112 and 254 of the Laws of 1915, the salaries 
of the various county officers, with the exception of the state’s attorney 
and the sheriff, for the year 1916, in the county of Billings, should be com- 
puted on the basis of the assessed valuation for the year 1915, rather than 
upon that of the year 1914, and this in spite of the fact that after the 
year 1914 the county was reduced in size by the setting off and creation 
of Slope county. Ray v. Beery, 646. 


PARENT AND CHILD. 
Rights of children in homestead, see Homestead, 6. 
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PAVING. 
Contracts for, see Contracts, 4-9. 


PAYMENT. 
Extension of time for, as consideration for chattel mortgage to se- 
cure debt, see Chattel Mortgage, 2, 3. | 
As affecting limitation of action, see Limitation of Actions, 4. 


Where the debtor pays a part of the indebtedness secured by mortgage and 
directs its application to the payment of such debt, the mortgage is reduced 
by the amount of the payment, notwithstanding a subsequent effort of the 
creditor to apply it upon another debt. Hagen v. Dwyer, 346. 


PERSONAL PROPERTY. 
Mortgage on, see Chattel Mortgage 
Sale of, see Sale. 


PETITION. 
Of plaintiff, see Pleading. 


PLEADING. 
Review of discretion as to amendments, see Appeal and Error, 2. 
Variance between pleading and proof, see Evidence, 12. 
In criminal prosecution, see Indictment, Information and Com- 
plaint. 


1. A complaint in an action against a city to recover the cost of raising a 
building to conform to the level of a sidewalk fails to state a cause of ac- 
tion which merely alleges that the plaintiff built the sidewalk in obedience: 
to a command of the officers of the city, but fails to allege that any. grade 
had been established in the street or that any ordinance had been passed 
changing the natural surface and establishing a new grade, or that the 
defendant city had exercised any control] over the raising of said building 
or the construction of the sidewalk, or had in any manner encroached upon, 
or by any physical act on its part damaged, the property of the plain- 
tiff. Johnson v. Granville, 91. 

2. Complaint examined and held sufficient to justify a recovery for damages 
for the depreciation in the value of premises occasioned by the construction 
of a spur track of a railway company upon a public street. Gram Constr. 
Co. v. Minneapolis, St. P. & 8. Ste. M. R. Co. 164. 
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PLEA DING—continued. 

3. A complaint which contains all the materig] allegations required in a com- 
plaint in a statutory action to determine adverse claims, and in addition 
thereto sets forth the specific interests claimed therein by the defendant, 
and reasons showing such interests to be invalid is not demurrable. Bis- 
‘marck Water Supply Co. v. Burleigh County, 191. 

4. The trial court may, on a motion to strike out a demurrer to an amended 
complaint on the ground that such amended complaint merely restates a 
former one to which a demurrer has been sustained, review the correctness 
of the adjudication on the former demurrer, and, if erroneous, correct his 
error, if such demurrer was improperly sustained. Strehlow v. Fee, 59. 


PLEDGE. 
Treating pledge of right to purchase money under land contract 
and mortgage of the vendor’s on the land to the same creditor 
as one transaction, see Mortgage, 4. 


PREJUDICIAL ERROR. See Appeal and Hrror, 9-17. 


PRESENTMENT. 
Of note to maker as condition to holding indorser liable, see Bills 
and Notes, 2. 


PRESUMPTIONS. 


On appeal, as to correctness of finding of facts, see Appeal and 
Error, 8. 
In general, see Evidence, 1-4. 


PRINCIPAL AND AGENT. 
| Sufficiency of evidence of agency to take question to jury, see Trial, 
is 


1. Where a medical company sends to a would-be agent or local dealer a con- 
tract of agency or right to sell, which includes an assumption by such dealer 
of the debt of a third party, and requires him to sign the same and to 
obtain the signature of sureties thereto, who, in consideration of the sum 
of $1 to them in hand paid by the said medical company, shall and do 
agree to become such sureties, the guaranty obtained will be deemed to be 
a direct contract with said medical company and the dealer to be its agent 
in obtaining the same. Dr. Koch Medical Tea Co. v. Poitras, 144. 
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PRINCIPAL AND AGENT—continued. 

2. When a special agent acts under a special and limited written authority, 
he cannot bind his principal by any act in excess of his written authority. 
Winkel v. Atlas Lumber Co. 542. 

3. An agreement by an agent that if a horse does not recover from a defect 
he will allow the vendee to purchase another horse and pay the difference 
between the second and the first animal, and in such event will have re- 
turned to him the notes first given, is within the implied authority of such 
agent, and will be binding upon his principal in the absence of a limita- 
tion on such authority which is known to the purchaser. Holbert v. Weber, 
106. 


PRINCIPAL AND SURETY. 
As to bonds generally, see Bonds, 
Liability of surety on bond of guardian, see Guardian and Ward. 
As to guaranty, see Guaranty. 


PRIORITY. | 
Of chattel mortgage, see Chattel Mortgage, 7. 
Of mechanics’ lien, see Mechanics’ Liens, 3. 
Between mortgage and other liens, see Mortgage, 1. 


PRISONER. 

Power of judge to order money brought by prisoner. to pay fine, but 
which is claimed by his wife, to be taken from him and held 
by the clerk pending determination of the controversy, see 
Money in Court. 


PROHIBITION. See Intoxicating Liquors. 


PROTEST. 
Against public improvement, see Contracts, 5. 


PUBLICATION. 
_ Of proposals for work of public improvement, see Conteacta 4. 


PUBLIC CONTRACTS. See Contracts, 4-9. 


648 36 NORTH DAKOTA REPORTS 


question, should not unduly operate to increase the salaries of the county 
officials. In spite of that increased valuation, it still contemplated that 
the salaries of the persons then in office should be on the basis of the 
assessed valuation. It merely provided that these salaries could in no 
event exceed the amount which would be received under the valuation 
for the year 1914. It evidently did not contemplate the contingency 
of a county being divided so that the assessed valuation of what was 
left would be less than the valuation of 1914. It still, however, con- 
templated a salary on the basis of assessed valuation; that is, a salary 
which was based on the work to be done and the ability of the tax- 
payers to pay the same. 

But it is contended that § 3 of chapter 254 of the Laws of 1915 is 
applicable in this case, and that the provision therein contained, that 
“the rights and duties of officers shall not be changed or modified,” con- 
trols the situation which is before us. It is contended that the defend- 
ant, as auditor of Billings county, has a right and duty to perform in 
connection with the issuing of warrants for the payment of salaries, and 
that if plaintiff’s contention is sustained, this duty would be interfered 
with. 

We do not, however, so read the section. It provides that “when un- 
der the laws of this state the duty of any official to levy taxes, or the 
right, duty or authority of any person to perform any act is conditioned 
upon the assessed valuation of the property within any political sub- 
division, the rights, duties and authority as now fixed and established 
under the assessed valuation of the property within such political sub- 
division for the year 1914, shall not be in any manner changed or 
modified during the years 1915 and 1916, or prior to July 1st, 1917, 
except when the addition of 5 per cent and 10 per cent for the years 
1915 and 1916, respectively, to the assessed valuation for the year 
1914 would be sufficient to vest such authority, right, or duty, under 
existing laws.” 

The right, duty, or authority mentioned in this provision is a right, 
duty, or authority to perform any act; it is not the right to receive a 
salary. The duty of the auditor also is merely to issue the warrants 
for the amount due. The fixing of that amount is not a part of his 
duties. The provision, therefore, is in no way applicable. 

The judgment of the District Court is affirmed. 


RAY v. BEERY 649: 


Rosinson, J. (concurring specially). The plaintiff and respondent 
prosecutes this action as a taxpayer of Billings county to restrain the 
county auditor from paying to the several county officers (excepting 
the state’s attorney and sheriff) salaries based on the assessment of 
1914, and not on the assessment of 1915, which was less than in 1914. 
The trial court decided in favor of the plaintiff, and the county auditor 
appeals. | 

The question is on the salary of the county officers for the year 1916. 
Whether it should be rated by the assessment of 1914 or the assessment 
of 1915. The holding of the trial court is that in each year the sal- 
ary is based on the assessment of the preceding year, and that in 1916. 
the salary was based on the assessment of 1915. 

An assessment is made during the months of April and May of each 
year, and in August of each year there is a meeting of the state board 
of equalization to equalize the assessments in the different counties. And 
so there is in each year an assessment fixed by the state board of equali- 
zation, and on the basis of that assessment al] taxes are levied and ex- 
tended. 

Prior to the enactment of chap. 112, Laws 1915, it seems that in 
each year the salary of these county officers was justly rated according 
to the assessed value of the preceding year, and it is contended that for 
the year 1916 an exception was made by chap. 112, Laws 1915. The 
purpose of chap. 112 was to regulate the salary of the several county 
officers according to the population of the county as shown by the 
preceding official state and Federal census. 

Sec. 8. The provisions of this act shall not apply to the present 
term of officers elected or appointed prior to the taking effect of this 
act, and the salary of said officers shall be the same during the remainder 
of their term for which they have been elected or appointed as they are 
respectively receiving at the time this act takes effect (which was 
July 1st, 1915). | 

Then it is declared that in certain newly organized counties having 
no adequate assessment on which to base salaries, the act shall take 
effect and be in force after its passage and approval. The act shows 
no purpose to change the salaries of those who were then in office. It 
is claimed that such purpose is shown by § 3, chap. 254, Laws 1915. 
The title of chap. 254 is: (1) An Act to Limit Tax Levies during the 
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Years 1915 and 1916; (2) to Restrict Debt Limits; (3) to Regulate 
Salaries of the Officers and the Rights and Duties of Officials Now 
Dependent upon Assessed Valuation. 

As this act pertains to different subjects, it is in conflict with § 61 
of the Constitution, which provides that no act shall have more than 
one subject, which shall be expressed in its title. Hence, we strike out 
all that is said concerning chap. 254, and hold that under the statutes 
the salaries for 1916 were based on the preceding year, which was 
1915. The judgment of the District Court is affirmed. 


INDEX. 


ABANDONMENT. 
Of homestead, see Homestead, 2, 4. 
Effect of husband’s abandonment of wife on her homestead rights, 
see Homestead, 4. 


ABUTTING OWNER. 
Title to fee of street, see Eminent Domain. 
Depreciation of property of, by construction of railway track in 
street, see Eminent Domain, 2; Pleading, 2. 


ACCEPTANCE. 
Of highways, see Highways, 2. 


ACTION OR SUIT. 
Dismissal and discontinuance, see Dismissal or Discontinuance. 
Proceeding for condemnation of intoxicating liquors as a civil 
action, see Justice of the Peace, 3. 
Limitation of time for, see Limitation of Actions. 


ConpDITION PRECEDENT. 


1. When a special contract is entered into for the sale and delivery of per- 
sonal property, a substantial performance by the vendor is a condition prec- 
edent to his right of action against the vendee for the purchase price. 
Holbert v. Weber, 106. 


DEFENSES. 


2. Though the right to plead the Statute of Limitations is usually a privilege 
which is personal to the debtor, it may be availed of by others when they 
stand in the relation of privity of estate to him. Sleeper v. Elliott, 280. 
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ADDITIONAL SERVITUDE. 
On highway, see Eminent Domain, 2. 


AFFIDAVIT. 
Of garnishee, see Garnishment, 2. 


AGENCY. See Principal and Agent. 


ALIENS. 
Discrimination against, by inheritance tax law, see Taxes, 7-9. 
Effect of treaties on rights of, see Treaties. 


1. The alien, in the absence of permissive legislation, has never been allowed, 
as against the sovereign state, to take by descent or even by will. Moody v. 
Hagen, 471. 

2. Statutes which change the common law and which allow aliens to take by 
will or to inherit are not to be looked upon in the light of a recognition or 
extension of any previously existing right belonging to such aliens, but 
rather as a fresh grant or a right or a statute of grace which the state 
chooses to confer. Moody v. Hagen, 471. 


ALTERATION OF INSTRUMENTS. 

Where a promissory note is indorsed in blank, and without the consent of 
the indorser other and additional words are written above his blank in- 
dorsement, such as the words “protest waived,” which operate to increase 
the liability of the indorser or impose new obligations on him, such altera- 
tions operate to discharge the indorser from liability, such changes in the 
contract of indorsement being a material alteration. Sawyer State Bank v. 
Sutherland, 493. 


AMENDMENT. 
Of pleading, see Pleading. 


ANIMALS. 
Authority of agent selling horse, see Principal and Agent, 3. 


ANTENUPTIAL AGREEMENT. 
As to homestead, see Homestead, 1. 
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APPEAL AND ERROR. 
From justice’s judgment, see Justice of the Peace, 6. 


DIsMISSAL OF APPEAL. 


1. In this case the motion to dismiss the appeal is of little consequence, as the 
judgment appealed from is clearly right. However, the appeal is dis- 
missed, as appellant has ratified the judgment and accepted benefits under 
it. Bryans v. Minnekota Elevator Co. 174. 


ReEvIEw OF DISCRETIONARY MATTERS. 


2. Trial courts are vested with a broad judicial discretion regarding the allow- 
ance or refusal of amendment of pleadings, and their rulings will not be 
disturbed unless an abuse of such discretion is shown. Flamer v. Johnson, 
215. 

3. This court is reluctant to reverse orders granting new trials, and will only 
do so where abuse of discretion is clearly shown. First International Bank 
v. Davidson, 1. 

4. Record examined and held that abuse of discretion is not shown. First In- 
ternational Bank v. Davidson, 1. 

5. A motion for a new trial on the ground of excessive damages appearing to 
have been given under the influence of passion or prejudice is addressed to 
the sound judicial discretion of the trial court, and the appellate court will 
not interfere unless a manifest abuse of such discretion is shown. Reid v. 
Ehr, 552. 

6. In the instant case it is held that the supreme court cannot say that the 
trial court manifestly abused its discretion in granting a new trial. Reid 
v. Ehr, 552. 

7. An application to vacate a default judgment rests in the sound judicial dis- 
cretion of the trial court. And it is held that such discretion was not 
abused by refusing to vacate the default in the instant case. Wakeland v. 
Hanson, 129. 


PRESUMPTIONS. 


8. Where an action properly triable to a jury is tried to the court without a 
jury, the findings of fact are presumed to be correct, and will not be 
disturbed on appeal unless shown to be clearly opposed to the preponder- 
ance of the evidence. Stavens v. National Elevator Co. 9. 


Wuat Errors Warrant REVERSAL. 


9. This is an action to recover on five promissory notes. A judgment for the 
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APPEAL AND ERROR—continued. 


defendant is reversed because of three prejudicial answers and because of a 
mass of prejudicial and incompetent evidence. Stutsman County Bank v. 
Jones, 631. 


10. Certain errors assigned upon rulings in the admission and rejection of evi- 


dence examined, and, for reasons stated in the opinion, held to be nonpre- 
judicial. Flamer v. Johnson, 215. 


11. Certain assignments of error predicated upon rulings on the admissibility 


of evidence and the court’s instructions to the jury examined, and held to be 
without merit. Raich v. Lindebek, 133. 


12. In a criminal action for keeping and maintaining a common nuisance con- 


trary to the provisions of the Prohibition Law of this state, the improper 
admission in evidence of a certain search warrant under and by virtue of 
which the defendant’s premises were searched is not prejudicial error where 
defendant’s guilt is established by other positive, uncontradicted testimony 
to such a degree of certainty that the jury could not have returned a verdict 
for the defendant without wilfully disregarding its duty. State v. McCrill, 
466. 


18. In such case the improper admission in evidence of the officer’s return on such 


search warrant is not prejudicial error where the officer is placed upon the 
stand as a witness and examined and cross-examined fully with respect 
to the matters referred to in his return. State v. McCrill, 466. 


14. Certain instructions examined and held to be prejudicial. State v. Riordan, 


119. 


15. Where a court gives an instruction to the jury on a point of vital import- 


ance to the defendant, in a criminal case, and in the instruction as to such 
point considers that point alone, and does not include consideration of the 
whole case and all the testimony of the case in connection with such in- 
struction, it is held to be prejudicial error. State v. Riordan, 119. 


16. It is held for reasons stated in the opinion that the giving of the following 


instruction constituted prejudicial error: “Circumstantial evidence alone 
is enough to support the verdict of guilty of any crime, providing the jury 
believe beyond a reasonable doubt that the accused is guilty under the evi- 
dence. No greater degree of certainty in proof is required where the evi- 
dence is all circumstantial than where it is direct, for in either case the 
jury must be convinced of the prisoner’s guilt beyond a reasonable doubt. 
The evidence of circumstances is to be taken by you the same as evidence of 
direct and positive acts. It is to be received by you in the light of reason, 
—in the light of actual results. All evidence is more or less circumstantial, 
all statements of witnesses, all conclusions of jurors, are the results of in- 
ference. There is no ground of distinction between circumstantial and di- 
rect evidence.” State v. Sogge, 262. 


17. There being no dispute of fact about the renewal and extension of time of 
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APPEAL AND ERROR—continued. 

payment of a debt, placed into new notes secured by chattel mortgage it was 
improper and prejudicial error to submit the question whether the mort- 
gage was one for value to the jury, it appearing from the notes and mort- 
gages themselves, and from the extension of the time of the payment of 
the debt as a matter of law that the mortgage was one for value, and that 
the mortgagee was a mortgagee for value in good faith, and entitled to 
protection as such. While the chattel mortgages were executed a few days 
after the execution of the notes in question,.they were all part of one trans- 
action. Horton v. Wright, B. & S. Co. 622. 


JUDGMENT, 


18. Where the complaint in an action to foreclose a mechanics’ lien contains an 
allegation of ownership in the defendant at the time of the filing of the lien, 
though there be no allegation of ownership at the time the contract was 
made or the materials supplied, and where appellants’ claim is based upon 
a mortgage subsequently executed by the person against whom the lien is 
claimed, a judgment favorable to the plaintiff will not be reversed because 
of a lack of satisfactory evidence of ownership, but in such case the judg- 
ment will be affirmed, conditioned upon the plaintiff supplying satisfactory 
proof of such ownership as will sustain the lien. Atlas Lumber Co. v. 
Canadian American Mortg. & T. Co. 39. 


REHEARING, 


19. When the supreme court becomes invested with jurisdiction of a cause 
brought there on appeal, it retains such jurisdiction until the cause has 
been disposed of and the remittitur sent down to the court below; but when 
a final order has been entered, and the remittitur transferred to, and judg- 
ment entered thereon in, the court below, the supreme court loses jurisdic- 
tion to recall the remittitur and reinstate the cause, unless the remittitur 
was sent down through inadvertence, mistake, or fraud. Patterson Land 
Co. v. Lynn, 341. 


APPLICATION. 
Of payments, see Payment. 


ASSESSMENTS. 
On corporate stock, see Corporations, 5—7. 
Upon stockholders in insurance corporation, see Insurance, 1-3. 
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ASSIGNMENT. 


Right to rescind transaction for fraud, as against assignee, see 


Contracts, 2. | 


ATTACHMENT. 


As to garnishment, see Garnishment. 


BANKS. 


Delivery of deeds and papers in escrow to, see Escrow. 


1. The “book value” of the capital stock of a banking corporation is reached by 


extending all the assets as they appear on the corporate books, and deduct- 
ing all the liabilities and other matters required to be deducted, and tak- 
ing the balance as a meagure of value. The books are all of the books of the 
bank, and are not merely the ledger, and when part of the assets are promis- 
sory notes bearing interest, the accrued interest on such notes will be com- 
puted, even though such notes are not yet due. Elhard v. Rott, 221. 


2. Where the officer of a bank, who is vice president and one of the directors 


thereof, and performs such duties, and, in addition to the performance of 
his regular duties as vice president and director of such bank, also at times 
assumes to perform and execute the duties of cashier of such bank, by wait- 
ing upon and serving the patrons and customers of such bank, and performs 
other services in and about the business of such bank to customers thereof, 
the public, or persons dealing with or patronizing such bank, have a right to 
assume that such officer is acting with authority, and have a right to rely 
upon such assumption, and the bank is legally bound by the acts of such 
officer “when so acting” to the public and patrons, customers, and those 
dealing with such bank. Keith v. First Nat. Bank, 315. 


BENEVOLENT SOCIETIES. 


BID. 
For public contract, see Contracts, 8, 9. 


Insurance by, see Insurance, 4. 


BILL OF SALE. 


Bill of sale as prima facie evidence of passing of title, see Evi- 


dence, 2. 
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BILLS AND NOTES. 

Alteration of, see Alteration of Instruments. 

Prejudicial error in action to recover on, see Appeal and Error, 9. 

Including accrued interest on promissory notes not yet due which 
form part of the assets of bank, in estimating “value” of cap- 
ital stock, see Banks, 1. 

Chattel mortgage to secure, see Chattel Mortgage, 1-3. 

Effect of giving note to toll statute of limitations, see Limitation of 
Actions, 4. | 

Instructions in action on note, see Trial, 5. 


1. Where one, the owner of an open account, sells and disposes of the same to 
another, and the person to whom such account is sold procures the execu- 
tion of a promissory note by the person who owes the account, in the 
name of the person to whom such account was originally owing, instead of 
procuring the execution of such note in the name of the real owner after 
the purchase of such account, the person who purchased such account is 
the actual owner of such note, though the note is payable to the person 
from whom he purchased such account, and the indorsement of such promis- 
sory note by the original owner of such account, in whose name such promis- 
sory note is taken, merely transfers the naked legal title of such note to 
the real owner, and such indorsement is without consideration and creates 
no liability against the indorser. Sawyer State Bank v. Sutherland, 493. 

2. The indorsement of a promissory note creates no obligation of itself, and 
the indorser is not liable until presentment to the maker and notice to the 
indorser of such presentment. Sawyer State Bank v. Sutherland, 493. 


BONDS. 
Of guardian, see Guardian and Ward. 


1. Section 6832 of the Compiled Laws of 1913, requiring public officers to take 
bonds from contractors before entering into contracts with them, is, as to 
time, directory merely, and the contractor is under obligation to furnish 
bonds securing materialmen and laborers before he is entitled to recover his 
compensation. Crane & O. Co. v. Sykeston School Dist. 254. 

2. Section 6832 of the Compiled Laws of 1913, requiring that bonds be taken 
for the performance of contracts for certain public works to secure material- 
men and laborers, and making officers neglecting to comply therewith per- 
sonally liable to materialmen and laborers, is not to be construed as mak- 
ing the original contract the individual contract of such officers, but rather 
as making the officers involuntary sureties of the contractor’s obligations to 
third parties. Crane & O. Co. v. Sykeston School Dist. 254. 

36 N. D.—42. 
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BOOK VALUE. 
Of capital stock of banking corporation, see Banks, 1. . 


BUILDINGS. 
Liens on, see Mechanics’ Liens. 
As to school buildings, see Schools, 2. 


BURDEN OF PROOF. 
In general, see Evidence, 1-4. 


BUSINESS. 
What constitutes doing business within state by foreign corpora- 
tions, see Corporations, 8. 


CALLS. 
On stock, see Corporations, 5-7. 


CANCELATION. 
Of contract generally, see Contracts, 1-3. 
Of release of mortgage, see Mortgage, 2, 3. 


CAPITAL STOCK. 
Of banks, see Banks, 1. 
In general, sec Corporations. 


CARRIERS. 
Release of cause of action by passenger, see Release. 


CARRYING ON BUSINESS. 
What constitutes, see Corporations, 8. 


CASHIER. 
Of banks, see Banks, 2. 


CHANGE OF GRADE. 
Of highways, see Highways, 8. 
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CHATTEL MORTGAGE. 
Application of payments on, see Payment. 
Right of mortgagee tendering amount of taxes to enjoin tax sale of 


the mortgaged property, see Taxes, 3. 
Question for jury as to whether mortgagee took his mortgage with- 


out notice that property mortgaged was sold conditionally, see 
Trial, 2. 


CoNnsIDERATION. 


Prejudicial error in submitting to jury question of consideration, see 
Appeal and Error, 1%. 


1. Where a chattel mortgage is given to secure a promissory note for $500, 
and it appears in a typewritten statement in the mortgage that the mort- 
gage ie given to secure the payment of $500 for merchandise to be sold on 
credit in the future, which is the same consideration that supports .the 
promissory note, and where the mortgage contains an additional printed 
stipulation purporting to embrace additional indebtedness, it is held that 
there is a conflict between such stipulation and the typewritten statement of 
consideration; and that in such case the typewritten statement prevails. 
The mortgage is therefore limited to security for the merchandise sold on 
credit. Hagen v. Dwyer, 346. 

2. Where a past-due debt was renewed and was placed into new notes secured 
by chattel mortgage, and the time of the payment of the whole debt was ex- 
tended, the renewal of such debt and extension of time of payment thereof 
constitutes and makes such mortgage a mortgage for value. Horton v. 
Wright, B. & 8. Co. 622. 

8. Where a debt past due was renewed and placed into new notes secured by 
chattel mortgage, and the time of the payment of the whole of said debt was 
definitely extended, such mortgage was a mortgage for value, and the mort- 
gagee is entitled to protection as a mortgagee for value, and is a mortgagee 
for value as a matter of law, and the jury should have been so instructed by 
the court. Horton v. Wright, B. & S. Co. 622. 


DESCRIPTION OF PROPERTY. 


4. A description in a chattel mortgage upon a crop to be grown described the 
crop as that to be grown upon “one hundred (100) acres lying in the north- 
west part of the northwest quarter of section No. 23, Township No. 141, 
Range 54.” Held, that the description renders the mortgage void: if it 
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CHATTEL MORTGAGE—continued. 


should appear that the whole of the quarter section referred to was cropped. 
Held, further, that the description would be reasonably definite and the 
mortgage valid if it should appear by extrinsic evidence that the only crop 
grown upon the quarter section was approximately 100 acres on the west- 
erly side thereof. Hagen v. Dwyer, 346. 


§. A description in a chattel mortgage as follows, “25 acres of wheat south of the 


north 100 acres of section 23,” is so vague and indefinite as to render the 
mortgage void. Hagen v. Dwyer, 346. 


Prorerty CovERreEp. 


6. A tenant of lands upon shares may give a chattel mortgage upon his share 


of the crops to be grown upon such land for such time as provided, in ac- 
cordance with the law, and such chattel mortgage, will attach to such 
share of such crops when such crops come into existence, and such crops 
will, for the purpose of the attaching of the chattel mortgage lien, be 
deemed to be in existence at least as soon as such crops appear above ground 
and appear to the natural senses to be in existence. Minneapolis Iron Store 
Co. v. Branum, 355. 


PRIORITIES. 


7. Where the tenant’s share of grain, under the ordinary lease containing 


a provision “that the title and possession of all crops shall remain in the 
landlord until division,” has been delivered to an elevator without any di- 
vision having been made, and storage tickets are issued therefor to the 
landlord for his share, and the tenants’ storage tickets are issued, but are 
held by the elevator, and such elevator is served with a garnishment process 
which, in point of time, is subsequent to a chattel mortgage filed prior there- 
to against tenant’s share of such crops and before division, such garnishment 
process and lien is junior, and subject to the lien of a chattel mortgage filed 
against said crop prior to the service of the garnishment process and lien, 
and such chattel mortgage attached to the tenants’ share of said crop and 
became a lien thereon as soon as such crop came into existence, and attaches 
to the tenant’s share of such crop at that time, and not at the time of di- 
vision of the crop, and such chattel mortgage is a prior lien to the lien by 
attachment. Minneapolis Iron Store Co. v. Branum, 355. 


ENFORCEMENT. 


Burden of proof in action to foreclose mortgage upon crops, see Evi- 


dence, 4. 
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CHATTEL MORTGAGE—continued. 

8. Where a chattel mortgage on crops and notes are given to secure the pay- 
ment of the purchase price of land sold under a land contract which is 
afterwards canceled, such mortgage cannot be foreclosed and a judgment 
obtained on a claim for rent during the term of the possession of the vendee. 
Security State Bank v. Krach, 115. 


CHILDREN. 
In general, see Infants. 


CIRCUMSTANTIAL EVIDENCE. 
Prejudicial error in instruction as to, see Appeal and Error, 16. 


CLERKS. 
Mistake of clerk in entering satisfaction of mechanics’ lien, see 
Mechanics’ Liens, 3. 


COLLATERAL ATTACK. 
On judgment of justice of the peace, see Justice of the Peace, 5. 


COMPENSATION. 
Of public officers, see Officers. 


COMPLAINT. 
In criminal prosecution, see Indictment, Information and Com- 
plaint. 
Of plaintiff, see Pleading. 


CONDEMNATION. 
Of property, see Eminent Domain. 


CONDITION. 
Condition precedent to action or suit, see Action or Suit, 1. 


Condition on which delivery of deed deposited in escrow may be 
made, see Escrow. 
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CONDITIONAL SALE. 
Question for jury as to whether sale was conditional, see Trial, 3. 


CONSIDERATION. 
For chattel mortgage, see Chattel Mortgage, 1-3. 


CONSTITUTIONAL LAW. . 

Statutory provision for nomination of members of State Board of 
Regents as in conflict with initiative and referendum provi- 
sions of constitution, see State Board of Regents. 

1.. Section 8719 of the Compiled Laws of 1913 is not unconstitutional in that 
it places administrative duties upon the county judges or executors and ad- 
ministrators. Farmers State Bank v. Smith, 225. 

2. Section 8719 of the Compiled Laws of 1913 is not unconstitutional in that 


it confers upon county judges the right to try the title to property or money. 
Farmers State Bank v. Smith, 226. 


CONSTRUCTION. 
Of treaty, see Treaties. 


CONTRACTORS. 
Bonds of, see Bonds. 
Fraud of, in inducing issue of district school warrant, see Con- 
tracts, 3. 


CONTRACTS. 
As to antenuptial agreement, see Antenuptial Agreement.’ 
As to cropper’s contract, see Croppers. 
Contract for subscription to stock, see Corporations, 1-4. 
Release by passenger of right of action for injuries, see Release. 
Of school district, see Schools, 3, 4. 
As to land contract, see Vendor and Purchaser. 
Burden of establishing contract sued upon, see Evidence, 3. 


RESCISSION. 


1. The right of rescission where consent is induced by fraud or by a false repre- 
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CONTRACTS—continued. 
sentation does not depend upon damage to the sare cape upon. Crane 
& O. Co. v. Sykeston School Dist. 254. 

2. Under § 7396 of the Compiled Laws of 1913, which provides that “in the case 
of an assignment of a thing in action the action by the assignee shall be 
without prejudice to any set-off or other defense,” the right to rescind a 
transaction for fraud exists against a beneficiary or an assignee, as well as 
against an immediate party to the transaction. Crane & O. Co. v. Sykeston 
School Dist. 254. 

3. Where a contractor induces a board of directors of a school district to issue 
a district warrant by making false representations as to the payment for 
materials used in the performance of a contract between such contractor 
and the district, the transaction may be rescinded and the contractor re- 
quired to surrender the warrant for cancelation. Crane & O. Co. v. Sykeston 
School Dist. 254. 


Pusriic ConrTRACTS. 


Letting contract to foreign corporation, see Corporations, 8. 


4. Prior to the letting of a contract for paving, the city commission of the city 
of Bismarck created a paving district, directed the city engineer to prepare 
plans, specifications, and estimates, approved the same, placed them on file, 
and passed a resolution declaring the work necessary to be done. Immedi- 
ately thereafter the commission published the resolution of necessity in con- 
formity with § 3704, Comp. Laws 1913, in the official newspaper of the 
city, and concurrently with such publication advertised under § 3705, Comp. 
Laws 1913, for bids for doing the work. Held, that the foregoing proceed- 
ings were regular and that § 3705 does not require that the publication of 
proposals for work be delayed until the publication of the eee of ne- 
ceasity has been completed. Will v. Bismarck, 570. 

&. While it is the duty of a city commission to consider protests which may be 
entered against an improvement to be paid for by special assessment, the 
failure to consider and pass upon the sufficiency and validity of protests 
of owners of less than the majority of property in the improvement district 
at the next regular meeting of the commission after the expiration of the 
time for filing protests is not a jurisdictional defect, where it appears that 
no protests were filed within the statutory period and that such protests as 
were filed prior to the letting of the contract were investigated and re- 
ported upon adversely by the paving committee of the city commission, con- 
sisting of the entire commission. Will v. Bismarck, 570. 

6. Where a “citizens’ paving committee” co-operates with the city commission 
in the selection of paving material, such co-operation is not to be viewed 
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with suspicion; and where property owners within a paving distret, fol- 
lowing the suggestion of a citizens’ paving committee that such owners re- 
frain from signing petitions expressing preference for material pending an 
investigation by the said committee, by their nonaction leave the city com- 
mission with full authority to select paving material, held that acquies- 
cence in and assent to such co-operation do not amount to malfeasance on 
the part of the members of the city commission. Will v. Bismarck, 570. 

7. Where a proposed contract for a public improvement contains clauses dele- 
gating to the city engineer powers which can properly be exercised only by 
the city commission, it is proper to assume that the city engineer will act 
in conformity with the wishes of the city commission as to such matters. 
Will v. Bismarck, 570. 

8. The clause of a proposed contract for public improvement which give to the 
city engineer the supervisory power necessary to insure satisfactory com- 
pletion of the work in conformity with the plans and specifications are held 
not to violate § 3708 of the Compiled Laws of 1913, requiring the letting 
of such contract to the lowest responsible bidder. Will v. Bismarck, 570. 

9. Where a proposed contract for public work contains stipulations under which 
the quantity of work is subject to a maximum reduction of 16 per cent, and 
where the proposal for bids specifies approximate quantities, and bidders 
bid upon a number of items of material and work, and the contract for the 
same embodies a schedule of unit prices,—held that the permissive altera- 
tion in quantity within a given maximum does not render the quantity of 
work indefinite, and does not eliminate competition in bidding. Will v. Bis- 
marck, 570. 


CONVERSION. 
Measure of damages for, see Damages, 1. 


CORPORATIONS. 
As to banks, see Banks. 
As to insurance corporations, see Insurance. 


SUBSCRIPTION TO STOOK. 


1. In the absence of regulations to the contrary, the principles governing the 
formation of an ordinary contract apply with full force to a contract of sub- 
scription to or for the purchase of corporate stock. Jackson v. Sabie, 49. 
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CORPORATIONS—continued. 

2. As a general rule a contract to take stock in a corporation stands upon the 
same footing as all other conventional obligations. If induced by fraud, it 
creates no obligation, and the injured party has a right to have it abrogated. 
The rule is universal, whatever fraud creates justice will destroy. Raich v. 
Lindebek, 133. 

8. Where a person makes an offer to subscribe to, or purchase, capital stock 
in an existing operating corporation, he does not become a stockholder, or 
obligated to pay for the capital stock applied for, unless and until his prop- 
osition is accepted in terms or by acts from which an acceptance can be in- 
ferred. Jackson v. Sabie, 49. 

4. There is no obligation on the part of a person who subscribes to stock in an 
existing corporation unless there is a corresponding obligation on the cor- 
poration. If both are not bound, neither is bound. Jackson v. Sabie, 49. 


LiaBILITY OF SHAREHOLDERS. 


5. Where a corporation sells its stock under a subscription agreement which 
provides that the stock shall be fully paid and nonassessable, and where 
the stock certificates are stamped “fully paid and nonassesable,” minority 
stockholders may restrain the collection of an assessment levied by the di- 
rectors. Porter v. Northern F. & M. Ins. Co. 199. 

6. The term “nonassessable” is held to negative liability for any added contribu- 
tion to the capital of the corporation above the subscription liability, or 
above the par value of the stock, where the subscription liability is fully 
paid and the stock has been sold at par or above. Porter v. Northern F. & 
M. Ins. Co. 199. 

7. While the terms “call” and “assessment” are generally used synonymously, 
the latter term applies with peculiar aptness to contributions above the par 
value of stock or the subscription liability of the stockholders. Porter v. 
Northern F. & M. Ins. Co. 199. 


Forrnian CoRrPoRATIONS. 


8. Where a contract was let to a corporation which was not at the time doing 
business within the state, held that entering into such contract was not 
a doing of business within the state within § 136 of the Constitution and 
8§ 5238 and 5240, Comp. Laws 1913; and that such contract is not invali- 
dated by § 5242 of the Compiled Laws of 1913; held, further, that work will 
not be prohibited under such contract where it appears that the corporation 
complied with the statutory requirements and obtained from the secretary 
of state a license soon after the contract was let. Will v. Bismarck, 570. 
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CORPUS DELICTI. 
Sufficiency of evidence to establish, scc Evidence, 10, 11. 
What constitutes corpus delicti in case of homestead, see Home- 
stead. 


COTENANCY. 
Landlord and tenant as tenants in common of crops and grain 
grown on land, see Landlord and Tenant, 3. 


COUNTY JUDGE. See Judges. 


COURTS. 
As to judges, see Judges. 
As to justice of the peace, see Justice of the Peace. 
Review by, of tax assessment, see Taxes, 1. 


CRIMINAL LAW. 

Prejudicial error in instruction as to circumstantial evidence, see 
Appeal and Error, 16. 

Sufficiency of evidence to establish corpus delicti, see Evidence, 10, 
11. 

Variance between indictment and proof, see Evidence, 12. 

As to homicide, see Homicide. 

As to indictment, see Indictment, Information and Complaint. 

As to violation of liquor laws, see Intoxicating Liquors. 

As to public decency, see Public Decency. 

As to sodomy, see Sodomy. 


CROPPERS. 
As to crops generally, see Crops. 


Where a cropper’s contract reserves title to all crops in the landowner until 
a division of such crops is made, and the lessee, prior to such division, sells 
and delivers to an innocent purchaser grain which would belong to such 
lessee as his share upon a division of such crops, and the owner of the land, 
basing his claim of ownership upon the reservation of title provided in the 
contract, sues the purchaser for conversion, the right of the parties to such 
action must be determined on equitable principles, and the landowner is en- 
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CROPPERS—continued. 
titled to recover such amount only as will compensate him for the amount 
of his actual interest in such grain. Stavens v. National Elevator Co. 9. 


CROPS. | 

Description of, in chattel mortgage, see Chattel Mortgage, 4, 5. 

Chattel mortgage on future crops, see Chattel Mortgage, 4-6, 8. 

Burden of proof in action to foreclose mortgage on, see Evidence, 
4. 

Rights of landlord and tenant as to generally, see Landlord and 
Tenant, 2-5. 

See also Croppers. 


DAMAGES. 
Review of discretion as to granting of new trial on ground of ex- 
cessive damages, see Appeal and Error, 5. 


1. The measure of damages for the conversion of an executory contract for the 
sale of land is the amount which will compensate the owner for all detri- 
ment approximately caused thereby. McKindley v. Citizens State Bank, 
451. 

2. Where damages are sought to be recovered for the depreciation in the value 
of a lot occasioned by the construction of a railway track, it will be pre- 
sumed that the operation of the road and the use of the track will be con- 
tinued; and, in estimating damages, the jury may take into consideration 
all of the surrounding circumstances, the nature of the track, the difficulty 
of access, if any, the location of the property of the plaintiff, its connec- 
tion with the outside world, and its reasonable and probable use, and even 
specific cases of annoyances and inconveniences in the past. Gram Constr. 
Co. v. Minneapolis, St. P. & S. Ste. M. R. Co. 164. 


DATE. 
Variance between pleading and proof as to date in prosecution for 
maintaining nuisance, see Evidence, 12. 


DEBTOR AND CREDITOR. 
As to exemptions, see Exemptions; Homestead. 
Conveyances fraudulent as to creditor, see Fraudulent Convey- 
ances. | 
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DEBTOR AND CREDITOR—continued. 
Interest of creditors in proceeds of life insurance policy, see In- 
surance, 4. 


DECEIT. See Fraud and Deceit. 


DECLARATIONS. 
In pleadings, see Pleading. 


DEEDS. 
Delivery in escrow, see Escrow. 


DEFAULT JUDGMENT. 
Review of discretion as to vacating, see Appeal and Error, 7. 


DEFENSES. 
Who may set up defense, see Action or Suit, 2. 


DEFINITENESS. 
Of description of property mortgaged, see Chattel Mortgage, 4, 5. 


DEFINITIONS. 
Master, see Master and Servant. 
Servant, see Master and Servant. 


DELEGATION OF POWER. 
Delegation to city engineer of powers which can properly be exer- 
cised only by the city commission, see Contracts, 7. 


DEMAND. 
Sufficiency of evidence to support finding of, see Evidence, 7. 


DEMURRER. 
In general, see Pleading, 3, 4. 
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DESCENT AND DISTRIBUTION. 
Right of aliens to take by descent, see Aliens. 
Tax on right to take property by, see Taxes, 5-10. 


The right to inherit or to take by will and the right to devise and to bequeath 
are not natural, and inalienable rights, nor are they guaranteed by the state 
or Federal Constitutions. Moody v. Hagen, 471. 


DESCRIPTION. 
Of property mortgaged, see Chattel Mortgage, 4, 5. 


DIRECTORS. 
Of banks, see Banks, 2. 


DISCHARGE. 
Of mortgage, see Mortgage, 2, 3. 


DISCRETION. 
Review of, on appeal, see Appeal and Error, 2-7. 


DISCRIMINATION. 
In succession tax, see Taxes, 7-10. 


DISMISSAL AND DISCONTINUANCE. 
Dismissal of appeal, see Appeal and Error, 1. 
In an action to recover damages for injuries received at a railroad crossing, it is 
held that the trial court was justified in dismissing the action on account of 


the contributory negligence of the plaintiff. Crowson v. Minneapolis, St. 
P. & S. Ste. M. R. Co. 100. 


DOCUMENTARY EVIDENCE. See Evidence, 5, 6. 


DROIT DE DETRACTION. 
Distinction between drott de detraction and inheritance tax, see 
Taxes, 5. 
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ELECTION OF REMEDIES. 
Choice of remedies for delivery contrary to instructions, of deed 
deposited in escrow, see Escrow, 2. 


Where the vendor in a land contract has elected to cancel] same, and has secured 
a judgment canceling the contract and restoring the land to him, he cannot. 
afterwards bring an action and recover the purchase price. Security Stat: 
Bank v. Krach, 115. ; 


ELECTIONS. 


A minority vote for a qualified candidate does not entitle such candidate to 
the office, even though the candidate receiving the highest number of votes 
was disqualified to hold the office and such fact was known to the voters at 
the time of the election. However, the failure of the qualified candidate to 
receive a plurality of the votes cast renders the election a nullity. Woll v. 
Jensen, 250. 


EMINENT DOMAIN. 
Measure of damages for consequential injuries resulting from con- 
struction of railroad, see Damages, 2. 


1. In North Dakota an abutting lot owner owns the fee to one half of the 
street. In North Dakota the Constitution does not merely provide that 
property shall not be taken for a public use without just compensation, but 
that it shall not be taken or damaged. Gram Constr. Co. v. Minneapolis St. 
P. & S. Ste. M. R. Co. 164. 

2. Where the fee in the public street is owned by the adjacent lot owner, and 
the Constitution provides that no property shall be taken or damaged for 
a public use without without just compensation, the spur track of a rail- 
way company is a burden or servitude upon the interest of the lot owner, 
and damages may be recovered for the depreciation in the value of the lot, 
even though the plaintiff does not seek specifically to recover damages for 
the value of his interest in the street. Gram Constr. Co. v. Minneapolis, St. 
P. & S. Ste. M. R. Co. 164. 


EMPLOYEES. 
In general, see Master and Servant. 


ENFORCEMENT. 
Of chattel mortgage, see Chattel Mortgage, 8. 
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. EQUITABLE ESTOPPEL. See Estoppel. 


ERROR. 
As to appellate review in general, see Appeal and Error. 


ESCROW. 


1. Where one delivers certain title deeds and papers in escrow to a bank, and at. 
the time of the delivery of such papers to such bank also delivers to such 
bank an instrument containing written positive and definite instructions 
concerning the delivery of such papers to another, the purchaser, and con- 
taining the terms, specifying the time and conditions to be strictly ob- 
served by such bank in such delivery of such papers, and specifying the ex- 
act amount of money to be received by the bank when it delivers such pa- 
pers in pursuance of such written directions and instructions, and such 
escrow, the bank delivers such papers to another in violation of such 
written and definite instructions, and fails to receive or turn over the: 
amount of money as specified in the written instructions, such bank is 
liable for damages for the full amount of money specified in such writ- 
ten instructions. Keith v. First Nat. Bank, 315. 

2. Where one delivers certain title deeds in escrow to a bank, and, at the time of 
delivery of such title deeds and papers to such bank, also delivers to such 
bank an instrument setting forth and containing written positive and defin- 
ite instructions and directions concerning the delivery of such title deeds. 
and papers to another, the purchaser, and which contains the terms specified, 
the time and condition to be strictly observed by the depositary in making 
such delivery of such title deeds and papers, and which specifies the exact 

i amount of money to be received by such bank when it delivers such title 
deeds and papers in pursuance of such written direction and instructions, 
and such bank delivers such title deeds and papers to another in violation 
of such written and definite instructions, and fails to receive or turn over 
the amount of money as specified in the written directions and instructions, 
the owner of such title deeds and papers has an election of one of two reme- 
dies: he may maintain an action for the recovery of the lands, subject only 
to the rights of innocent purchasers for value without notice, or he may 
maintain an action for damages for the amount of money specified in the es- 
crow papers, which money the bank failed to receive or turn over, and which 
escrow agreement was violated by the bank. Keith v. First Nat. Bank, 315. 


ESTOPPEL. 
By election of remedy, see Election of Remedies. 
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1. One who assumes the position of a redemptioner to protect a right that could 
be protected in some other manner is not estopped to assert his legal rights 
under a sheriff’s certificate, as against a person who had, at the time of the 
redemption, no interest in the property, and who has since acquired no in- 
terest in reliance upon the assumed relationship. State ex rel. Forest Lake 
State Bank v. Herman, 177. . 

2. The fact that the members of a school board have disbursed schoo] funds in 
payment of individual judgments obtained against them for materials sup- 
plied to the district does not estop them from defending an action brought 
upon a school district warrant which had been obtained by fraud. Crane & 
O. Co. v. Sykeston School Dist. 254. 

3. One who by fraud induces another to enter into a contract with him is pre 
cluded from asserting that the innocent party was negligent in relying upon 
his fraudulent and false representations, instead of satisfying himself by an 
examination of a sample as to the character of the goods we the seller 
intends to supply. Elliott Supply Co. v. Lish, 640. 


EVIDENCE. — 
Prejudicial error in admission or exclusion of, see Appeal and Er- 
ror, 9-13. 
New trial for newly discovered evidence, see New Trial, 2. 


PRESUMPTIONS AND BURDEN OF PROOF. 


Correctness of instruction as to, see Trial, 5. 


1. Section 7180, Compiled Laws, which provides that the value of a written in- 
strument is presumed to be that of the property to which it entitles the 
owner, has no application to executory contracts for the sale of land. Mc- 
Kindley v. Citizens State Bank, 451. 

2. A bill of sale is prima facie, but not conclusive, evidence of the passing of 
title. Simpson v. Perfett, 526. 

3. Where 2 suit is brought on a special contract to pay for the entire cost of the 
construction of a well, the burden of proof is upon the plaintiff to establish 
the contract sued upon. The burden is not met by proof which merely tends 
to show that the defendant only agreed to pay two thirds of such cost and 
that a third party was to pay the other third. Beers v. Schallern, 45. 

4. Where a party seeks to foreclose a mortgage upon the crops grown upon a 
certain piece of land and to subject the grain thereto, the burden of proof 
is upon him to show that the grain seized was raised upon the land covered 
by the mortgage. Security State Bank v. Krach, 115. 
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DocuMENTARY EVIDENOR. 


5. The rule permitting testimony given by a witness upon a former trial to be 
proved on a subsequent trial is founded upon necessity. Flamer v. Johnson, 
215. 

6. Such former testimony may be proved, not because in its general nature it is 
equal to the oral testimony of the witness, but because it is the best evi- 
dence of which the case admits, under the then existing circumstances. Flam- 
er v. Johnson, 215. 


WEIGHT AND SUFFICIENCY. 


Prejudicial error in instruction as to circumstantial evidence, see 
Appeal and Error, 16. 
Sufficiency of, to go to jury, see Trial, 1. 


7. Evidence found sufficient to support finding of demand. Atlas Lumber Co. v. 
Canadian-American Mortg. & T. Co. 39. 

8. Evidence examined and found to establish that garnishees were not at the 
time of garnishment liable to the principal defendant in any sum. Inter- 
national Harvester Co. v. Hanson, 78. 

9. The evidence is held to support a finding in favor of a thresher’s lien. Hagen 
v. Dwyer, 346. 

10. Evidence examined and held that the court cannot say as a matter of law that 
the corpus delicts has not been established. State v. Sogge, 262. 

11. Section 9459, Compiled Laws of 1913, which provides that no person can be 
convicted of murder or manslaughter unless the death of the person alleged 
to have been killed and the fact of the killing are each established as inde- 
pendent facts, the former by direct proof and the latter beyond a reasonable 
doubt, construed, and held that the legislature used the words “direct proof” 
as the equivalent of, and a synonym for “direct evidence.” State v. Sogge, 
262. | 


VARIANCE. 


12. Upon preliminary examination of a person charged with the offense of keep- 
ing and maintaining a common nuisance, the prosecution is not restricted 
in its proof to the date alleged in the criminal complaint, but may introduce 
evidence tending to show the commission of the offense charged at any time 
prior to the date of such preliminary examination and within the period 
of limitations. State v. Webb, 2365. 


36 N. D—43. 
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EXECUTORS AND ADMINISTRATORS. 
Placing administrative duties upon, see Constitutional Law, 1. 


EXECUTORY CONTRACT. 
Damages for conversion of executory land contract, see Damages, 1. 
Presumption as to value of executory land contract, see Evidence, 
1, 


EXEMPTIONS. 
As to homesteads, see Homesteads. 
Statute protecting proceeds of life insurance policy against claims 
of creditors, see Insurance, 4. 


Section 8719 of the Compiled Laws of 1913 is not an exemption statute. Farm- 
ers State Bank v. Smith, 225. 


EXTENSION. | 
Of time of payment of debt as consideration for chattel mortgage 
to secure it, see Chattel Mortgage, 2, 3. 


FINDINGS. 
Review of, on appeal, see Appeal and Error, 8. 


FORECLOSURE. 
Of mortgage, see Mortgage, 4-11. 


FOREIGN CORPORATIONS. See Corporations, 8 


FORMER TESTIMONY. 
Admissibility in evidence, see Evidence, 5, 6. 


FRAUD AND DECEIT. 
Rescission of contract because of, see Contracts, 1-3. 
Estoppel by, see Estoppel, 3. 
Instruction on question of, see Trial, 4. 
In inducing subscription to corporate stock, see Corporations, 2. 
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FRAUD AND DECEIT—continued. 


In inducing execution of contract of guaranty or suretyship, see 
Guaranty. | 

In obtaining release from passenger, see Release. 

‘As to fraudulent conveyances, see Fraudulent Conveyances. 


1. A false pretense is a misrepresentation as to an existing fact or past event, 
and not a mere broken promise to do something in the future. Spriggs v. 
Craig, 160. 

2. Where an agent represents that he is selling goods of a particularly well- 
known brand, and that the brand referred to is intended by the description 
employed in a written order, when, as a matter of fact, the agent does not 
intend to supply goods of the brand the purchaser intends to buy, the con- 
tract for the purchase may be rescinded. Elliott Supply Co. v. Lish, 640. 


FRAUDULENT CONVEYANCES. 


Where a well to do farmer joins with his wife in conveying all their real and 
personal property to their son as a device to hinder and delay creditors, the 
device is of no avail. International Harvester Co. v. Hecker, 95. 


FUTURE CROPS. 
Chattel mortgage on, see Chattel Mortgage, 4—6, 8. 


FUTURE EARNINGS. 
Lien on, see Liens, 1, 


GARNISHMENT. 


Priority between garnishment and chattel mortgage, see Chattel 
Mortgage, 7. 

Sufficiency of evidence to establish that garnishees were not in- 
debted to principal defendant, see Evidence, 8. 


1. A creditor stands in the same position as his debtor with respect to claims 
against third persons in garnishment proceedings. No recovery can be had 
at the instance of a creditor against such third persons who are garnisheed, 
where prior to the garnishment the debtor has disposed of all his beneficial 
interest in the claims. International Harvester Co. v. Hanson, 78. 

2. A garnishee’s affidavit denying liability need not contain evidentiary matter. 
International Harvester Co. v. Hanson, 78. 
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GRADE. 

Change of grade of street, see Highways, 3. 
GUARANTY. 


Agency of person obtaining, see Principal and Agent. 
Where an obligee in a contract of suretyship or guaranty, either by the fraud 


of itself or its agent, obtains the execution of such contract by fraudulent- 
ly inducing the signers to believe that it is merely a recommendation as to 
the honesty of the principal, such contract is void, even though it was not 
read to or asked to be read to the signers; one of whom was unable to read 
it on account of having broken his glasses and the other on account of being 
unable to read the English language. Dr. Koch Medical Tea Co. v. Poitras, 
144. 


GUARDIAN AND WARD. 


Limitation of time for action on guardian’s bond, see Limitation of 


Actions, 2, 3. 


1. Where one has been duly appointed by e court of competent jurisdiction as 


guardian of certain wards, and takes his oath, executes the required bond, 
enters on the discharge of his duties, and receives as such guardian property, 
money, or effects of his wards, a trust relation immediately arises between 
such guardian and wards for the benefit of said wards, and if such guardian 
squanders such trust funds, and is unable to account for them, and is insol- 
vent, an action will lie by said wards or by any one subrogated to such 
rights of action, against such guardian or any other person who received 
any of such trust funds with actual knowledge at the time of so receiving 
that such funds were held in trust. United States Fidelity & G. Co. v. 
Citizens State Bank, 16. 


2. Where one was duly appointed by a court of competent jurisdiction guardian 


of certain wards and their estates, and duly qualifies, takes his oath, files 
. the required bond, enters upon the discharge of his duties, receives property, 
money, or effects of his wards, and thereafter makes default, and squand- 
ers such trust funds or uses them in paying his own private debts, and fails 
to account for such trust funds, and is found by the court when called for 
an account and an accounting had, to be in default and insolvent, and the 
conditions of the surety bond become operative and binding upon such 
surety, and such surety responds to the obligations of its bond and fully dis- 
charges its liability as such surety by payment of the amount for which the 
guardian so defaulted, to the amount of its obligation required to make good 
such default, such surety is subrogated to all rights of action which said 
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GUARDIAN AND WARD—continued. 
wards might have against such guardian or againt any other person who, 
with actual knowledge of such trust relations, has received any of such 
trust funds. United States Fidelity & G. Co. v. Citizens State Bank, 16. 


HARMLESS ERROR. See Appeal and Error, 9-17. 


HEIRS. 
As to descent and distribution to, see Descent and Distribution. 


HIGHWAYS. 
Additional servitude on, see Eminent Domain, 2. 
Complaint in action to recover cost of raising building to con- 
form to level of sidewalk, see Pleading, 1 ; 3 
Pleading in action for damages for injury resulting from construc- 
tion of spur track in public street, see Pleading, 2. 


ESTABLISHMENT. 


1. A board of supervisors may open a highway along the section lines of the 
former Indian reservations of North Dakota, and which have now been 
thrown open to settlement, without compensating the owners of the ‘land 
for the 66-foot strip of right of way occupied and taken. Faxon v. Civil 
Twp. 634. 

2. The acceptance of chapter 33 of the Laws of 1871 of the right of way for the 
construction of highways on public lands granted by the Act of Congress of 
1866 related back to and became effective from the date of the grant, and 
has not been revoked by the subsequent use of a portion of such lands as an 
Indian reservation, nor by §§ 3 and 22 of chapter 112 of the Session Laws 
of 1897 and § 3 of chapter 97 of the Session Laws of 1899. It may, there- 
fore, be asserted against one who filed upon a portion of the land after a 
throwing open of the reservation for settlement in 1904. Faxon \ v. Civil 
Twp. 634. eae 


CHANGE OF GRADE. 


8. A city has no authority to change the grade of a street, except by ordinance, 
and an order issued by its officers which seeks to accomplish this purpose, 
and without the passage of such an ordinance, is an ultra vires act. John- 
son v. Granville, 91. 
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HOMESTEAD. 


1. Antenuptial agreements made prior to marriage between the parties about 
to be married, concerning and respecting their individual and separate 
property, may be upheld as valid as to property exclusive of the homestead 
exemption as defined by the laws of the state of North Dakota, but as to 
homestead exemptions, such antenuptial agreements are void as being con- 
trary to public policy and the welfare and protection of the home. Such 
homestead exemption cannot be waived before the arrival of the appro- 
priate time of claiming it. Swingle v. Swingle, 611. 

2. Where a wife at the time of her marriage to her husband resided upon land 
which belonged at the time of such marriage to the wife, and the husband 
and ‘wife within a few days after such marriage removed from the wife’s 
land and established their home upon the husband’s land, and continued to 
live upon the husband’s land until the husband deserted his wife, such re- 
moval from the wife’s land constitutes an abandonment of her land as a 
homestead exemption under the laws of the state, and the removal to, and 
establishment of a homestead, upon the husband’s land constitutes the 
husband’s land the homestead exemption under the laws of the state, on 
which the wife has a homestead exemption and interest as provided by law, 
and she can retain the possession and use thereof for the benefit of herself 
and children, if any, and her homestead right and interest therein can only . 
be devested by a proper conveyance freely and duly acknowledged and ex- 
ecuted by her. Swingle v. Swingle, 611. 

8. Where the wife and husband are in possession of a homestead exemption at 
the time the husband abandons his wife, and the wife remains in possession 
at the time when the husband by his individual and separate deed conveys 
the homestead to another, the person to whom such homestead is so at- 
tempted to be conveyed by the individual deed of the husband to such home- 
stead exemption without the wife joining therein, and without the acknowl- 
edgment and due execution of such deed by the wife, acquires no interest 
of any kind or character in or to such homestead exemption, and such per- 
son is liable to such wife for the use and possession of such homestead ex- 
emption during the time the wife was compelled to be absent therefrom 
through fear. Swingle v. Swingle, 611. 

4. Where a wife and husband have established their homestead exemption upon 
the husband’s land, being a tract of 160 acres, and the husband thereafter 
abandons the wife and forces her to leave such homestead exemption through 
violence, and by threats, and instilling her mind with fear, her absence 
through such violence, threats, abuse, and fear from such homestead exemp- 
tion does not constitute an abandonment thereof as a matter of law. 
Swingle v. Swingle, 611. 

5. A homestead exemption as defined by § 5608, Compiled Laws of 1913, can be 
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conveyed or encumbered only by the instrument by which it is conveyed or 
encumbered being executed and acknowledged by both husband and wife. 
Swingle v. Swingle, 611. 

6. The Homestead Exemption Law of the state is founded upon sound reasons 
of public policy, and it inures to the benefit of, not only the wife and hus- 
band, but to the children if any. The object of the homestead exemption 
law is the protection of the family, to afford an asylum for the protection 
and support of the family in order that such family and children may be 
protected from the enervating effects of poverty, which to a large degree is 
the recruiting ground of disease and crime, and to provide an opportunity 
whereby such children may be properly developed physically, morally, and 
intellectually to assume and perform the true and proper duties of citizen- 
ship, and thus strengthening the state. Swingle v. Swingle, 611. 


HOMICIDE. 
Sufficiency of evidence in prosecution for, see Evidence, 11. 
The expression corpus delicti, as understood in cases of homicide, means the body 
of the crime, and consists of two component parts, the first of which is the 


death of the person alleged to have been killed, and the second, that such 
death was caused through criminal agency. State v. Sogge, 262. 


HORSES. 
Authority of agent on sale of, see Principal and Agent, 3, 


HUSBAND AND WIFE. 

Rights in homestead, see Homestead. 

Power of judge to order money brought by prisoner to pay fine, 
but which is claimed by his wife, to be taken from him and 
held by the clerk pending determination of the controversy, 
see Money in Court. 


INDEBTEDNESS. 
Of school district, see Schools, 3, 4. - 


INDEFINITENESS. 
Of description of property mortgaged, see Chattel Mortgage, 4, 5. 
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INDIANS. 
Establishment of highway over Indian reservation, see Highways, 
1, 2. 
Right to public lands in Dakota and North Dakota, see Public 
Lands. 


INDICTMENT, INFORMATION, AND COMPLAINT. 
Variance between indictment and proof, see Evidence, 12. 


1. In an information for keeping and maintaining a common nuisance as a second 
offense, contrary to the provisions of the Prohibition Law, the former con- 
viction need not be set forth at length, but a brief allegation of such con- 
viction is sufficient. State v. Webb, 235. 

2. Where a criminal] complaint, filed before a justice of the peace on Novem- 
ber 30, 1915, charged that the defendant, on November 6, 1915, committed 
the crime of keeping and maintaining a certain common nuisance contrary 
to the provisions of the state prohibitory law, and the defendant is bound 
over to the district court upon a preliminary examination held on December 
3, 1915, a criminal information subsequently filed in the district court 
charging that such offense was committed between July 1, 1914, and Decem- 
ber 3, 1915, does not charge an offense different from, or in addition to, 
that for which a preliminary examination was had. State v. Webb, 235. 


INDORSEMENT. 
Of note ; effect of adding words to, to discharge indorser, see Altera- 
tion of Instruments. 
Consideration for, see Bills and Notes, 1. 
Liability generally of indorser of note, see Bills and Notes. 


INFANTS. 
Guardianship of, see Guardian and Ward. 
Rights of children in homestead, see Homestead, 6. 


INFORMATION. 
For criminal offense, see Indictment, Information and Complaint. 


INHERITANCE. 
In general, see Descent and Distribution. 
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INHERITANCE TAX. See Taxes, 5-10. 


INITIATIVE, REFERENDUM, AND RECALL. 
Statutory provision for nomination of members of State Board of 
Regents as in conflict with initiative and referendum pro- 
visions of constitution, see State Board of Regents. 


INJUNCTION. 
Against tax sale, see Taxes, 3. 
INSTRUCTIONS. 
In general, see Trial, 4, 5. 
INSURANCE, 
STocKHOLDEES. 
1. The stockholders of an insurance company, organized under the laws of 


this state, sustain no liability to creditors or policy holders in excess of 
the par value of stock, or when the par value is fully paid, above the- 
amount they have agreed to pay for the stock. Porter v. Northern F. & M. 
Ins. Co. 199. 

2. Sections 4865 and 4866 of the Compiled Laws of 1913 are not mandatory,,. 
but only convey authority to the directors of an insurance corporation to 
levy an assessment upon the stockholders for the purpose of repairing 
impaired capital. Porter v. Northern F. & M. Ins. Co. 199. 

3. The authority to levy an assessment under §§ 4865 and 4866 of the Com- 
piled Laws of 1913 is a proper subject of contract between an insurance 
corporation and the stockholders thereof, and when the insurance company 
has contracted with the stockholders that the stock shall be nonassessable, 
the company may not proceed to levy and collect an assessment. Porter 
v. Northern F. & M. Ins. Co. 199. 


INTEREST IN PROCEEDS OF Poticy. 


4. Section 8719 of the Compiled Laws of 1913, which provides that “the avails. 
of a life insurance policy or of a contract payable by any mutual aid or 
benevolent society, when made payable to the personal representatives of a 
deceased, his heirs, or estate, upon the death of a member of such society 
or of such insured, shall not be subject to the debts of the decedent except. 
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by special contract, but shall be inventoried and distributed to the heirs or 
the heirs at law of such decedent,” is not in conflict with § 208 of the Con- 
stitution of North Dakota, which provides that “the right of a debtor to 
enjoy the comforts and necessaries of life shall be recognized by wholesome 
laws, exempting from forced sale to all heads of families a homestead, the 
value of which shall be limited and defined by law, and a reasonable amount 
of personal property; the kind and value shall be fixed by law.” Farmers 

State Bank v. Smith, 225. | 


INTENT. 
Waiver of lien as question of intent, see Liens, 2. 


INTOXICATING LIQUORS. 

Evidence in criminal action for maintaining common nuisance in 
violation of prohibition law, see Appeal and Error, 12, 13. 

Indictment for maintaining nuisance in violation of prohibition 
law, see Indictment, Information and Complaint. 

Proceeding for condemnation of intoxicating liquors as a civil ac- 
tion, see Justice of the Peace, 3. 

Collateral attack on judgment by justice of the peace in proceed- 
ing to condemn liquor, see Justice of the Peace, 5. 

Appeal from justice’s judgment in proceeding to condemn liquor, 
see Justice of the Peace, 6. 


Time is not a material ingredient of the crime of keeping and maintaining 
@ common nuisance contrary to the provisions of the prohibition law of 
this state. State v. Webb, 235. 


JUDGES. 
Placing administrative duties upon, see Constitutional Law, 1. 
Validity of statute conferring upon county judge right to try title 
to property or money, see Constitutional Law, 2. 


JUDGMENT. 
On appeal, see Appeal and Error, 18. 
Review of discretion as to vacating default judgment, see Appeal 
and Error, 7. 


INDEX 683 


JUDGMENT—continued. 
Collateral attack on judgment of justice of the peace, see Justice 
of the Peace, 5. 


JUDICIAL SALE. 
Estoppel to assert rights under sheriff’s certificate, see Estoppel, 1. 


JURISDICTION. 
On appeal, see Appeal and Error. 
Of justice of the peace, see Justice of the Peace, 2-4. 


JURY. 
Questions for, see Trial, 1-3. 


JUSTICE OF THE PEACE. 


In GENERAL; J URISDIOTION. 


1. It is generally recognized that courts of justices of the peace, not having 
any extended knowledge of legal terms, or technica] knowledge, will not be 
held to great technical precision and accuracy in the form of entries made 
upon their dockets, and every reasonable intendment will be indulged in to 
sustain their sufficiency. Grundhauser Threshing Mach. Co. v. Threas, 294. 

2. Where an action is brought before a justice of the peace, and a motion is 
made upon proper affidavit for a change of venue from such justice of the 
peace, and such motion is granted and the venue is transferred to another 
justice of the peace, the jurisdiction of the justice of the peace to which 
such case is transferred is acquired by reason of and at the time of the 
signing of the order by the original court granting such change of venue. 
It is the signing of the order by the original justice of the peace which 
causes him to lose jurisdiction and such jurisdiction to be acquired by the 
justice of the peace to which such action is transferred. Grundhauser 
Threshing Mach. Co. v. Thress, 294. 

3. A proceeding for the condemnation and destruction of intoxicating liquors 
unlawfully imported into the state is not a civil action within the purview 
of § 112 of the state Constitution, limiting the jurisdiction of a justice of 
the peace in civil actions to causes where the amount in controversy, ex- 
clusive of costs, does not exceed two hundred ($200) dollars. Blumardt v. 
McDonald, 518. 

4. When the justice of the peace to which such action has been transferred 
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has received the transcript and papers of such action, the notice which 
the statute requires him to send to the party which applied for such change 
of venue as to the time and place of such trial is not a jurisdictional 
matter, but a matter relating to the time and place of trial, and it is. 
sufficient notice if he gives one day’s notice of the time and place of trial. 
Grundhauser Threshing Mach. Co. v. Thress, 294. 


CoLLATERAL ATTACK ON JUDGMENT. 


5. A judgment regularly entered by a justice of the peace in such proceeding, 
ordering the destruction of liquor, cannot be assailed collaterally by means. 
of an action against the officer holding the liquor under the judgment. 
Blumardt v. McDonald, 518. 


APPEAL, 


6. An appeal will lie from the judgment entered by a justice of the peace in 
such proceeding. Blumardt v. McDonald, 518. 


LABORERS. 
Lien of, see Mechanics’ Liens, 


LAND CONTRACT. See Vendor and Purchaser. 


LANDLORD AND TENANT. 
Mortgage by tenant upon his share of crops to be grown, see Chat- 
tel Mortgage, 6, 7. 
Sufficiency of evidence of tenant’s agency for sale of landlord’s 
share of grain grown on the leased land to take question to 
jury, see Trial, 1. 
As to croppers, see Croppers. 


1. The words landlord and tenant denote a well-understood legal relation. 
existing between the lessor and the lessee of real estate. The relation is 
contractual, and is initiated by lease (or agreement therefor) at will, from 
year to year, for a term of years, or for life. The lease or agreement ex- 
pressly or impliedly grants possession of the lands to the tenant, conveys 
to such tenant an estate in the land at will, from year to year, for a term 
of years, or for life, as the case may be. The tenant at all times acknowl- 
edges allegiance to the title of the landlord to such land, and the tenant 
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acts in subordination to the title of the land in the landlord, paying rent 
in some form for the use and privilege of occupation of such land. Min- 
neapolis Iron Store Co. v. Branum, 355. 

2. Where one, the owner of land, grants the use, occupation, and possession 
of such land to another for a year or a term of years for a-stipulated share 
of the crop each year for the use of said land, and such contract contains a 
provision “that the title and possession of all crops or grain so raised on 
said land during such time of such contract shall be and remain in the 
landlord until division thereof,” held that such contract creates the rela- 
tion of landlord and tenant, and not the relation of master and servant; 
that the contract is one of tenancy, and not one of hiring. Minneapolis 
Iron Store Co. v. Branum, 355. 

3. Where one, the owner of land by a written instrument, grants the use, occu- 
pation, and possession of such land to another for a year or a term of 
years, and as rent for the use thereof is to receive a stipulated share of the 
crops or grain raised thereon each year, such @ contract constitutes a lease, 
and the owner of such land is denominated the landlord, and the person to 
whom said land is let for use and occupation is a tenant. Such lease con- 
veys an estate in such land to the tenant during the time of a lease; and 
the landlord and tenants are tenants in common of their crops and grain 
grown or harvested on such land each year during the time the lease con- 
tinues in effect; and where such a contract or lease contains a covenant 
“that the title and possession of all crops and grain raised or harvested on 
said land during the time of such lease shall remain in the landlord or own- 
er of such land until division thereof,” such a provision operates, and the 
effect thereof is, to create a lien on the tenants’ share of such crops in the 
nature of a chattel mortgage lien to secure the advances, if any, of the 
landlord to the tenant. Minneapolis Iron Store Co. v. Branum, 355. 

4. The landlord and tenant are each important factors. The landlord because 
he is the owner of the fee and furnishes the land upon which the work is 
to be done. The tenant is also a very important factor, as he does the 
labor which brings the crop into existence, and cultivates and cares for it 
until maturity, and produces real value; the crops of grain produced are 
the result of his toil, and in such crops both the landlord and tenant have 
a property interest which is of equal dignity, and each should be securely 
protected in his property rights. Minneapolis Iron Store Co. v. Branum, 
355. 

5. Where a lease for a term of years contains a provision that the title and 
possession of all grains raised upon such premises during the term of such 
lease shall remain in the landlord until a division thereof, held that such a 
provision in the lease creates a lien in the nature of a chattel mortgage in 
favor of the landlord on the tenant’s share of the crop for the protection 
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and security of advances and indebtedness, as provided by the laws under 
consideration. Ellis v. Nelson, 300. 


LEASE. 
In general, see Landlord and Tenant. 


LEGISLATURE. 


Control of public schools, see Schools, 1. 


LIENS. 


Of chattel mortgage, see Chattel Mortgage. 
Sufficiency of evidence to support finding in favor of threshers’ 


lien, see Evidence, 9. 


Of mechanic or materialmen, see Mechanics’ Liens. 
Of taxes, see Taxes. 


1. Section 6706 of the Compiled Laws of 1913, relating to liens on property 


not yet acquired or not yet in existence, and containing a proviso that “no 
lien or mortgage shall be created upon the future earnings of any machine 
or machinery operated in whole or in part with man or animal,” construed 
and held not applicable to an assignment of rights under an existing con- 
tract, and that it does not prevent the making of a contract for threshing 
for the benefit of a third party. International Harvester Co. v. Hanson, 
78. 


2. Where a lien exists and it is claimed that the lien is waived, waiver is a 


question of intent, and will not necessarily result from the sale of a portion 
of the property against which the lien exists, made by or with the consent 
of the holder of the lien. Hagen v. Dwyer, 346. 


LIFE INSURANCE. See Insurance. 


LIMITATION OF ACTIONS. 


Who may plead Statute of Limitations, see Action or Suit, 2. 
1. Under the provisions of § 7375, Comp. Laws 1913, which provide that an 


action for the foreclosure of a mechanic’s lien must be commenced within 
six years “after the cause of action has accrued,” such cause of action is 
held to accrue from the time the last item of labor or materials is fur- 
nished, and not from the time of the filing of the statement of the account 
with the clerk of the district court. Sleeper v. Elliott, 280. 
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LIMITATION OF ACTIONS—continued. 

2. The point of time an action accrues against the surety on a guardian bond 
is when the court upon an accounting had, required of such guardian, 
thereafter enters its order discharging or removing such guardian. After 
three years have elapsed from the time of making such order discharging 
and removing such guardian, the right of action against sureties on such 
bond is barred by the Statute of Limitation, and not otherwise. United 
States Fidelity & G. Co. v. Citizens State Bank, 16. 

3. The time when a ward may bring an action against his guardian is any 
time within three years after an accounting in court of such guardian has 
been had, and an order made by such court discharging or removing such 
guardian, and the same rule applies to the time when an action may be 
maintained against the surety on a guardian bond and whc:: a surety may 
maintain action on his own behalf against other persons to recover back 
the estate. United States Fidelity & G. Co. v. Citizens State Bank, 16. 

4. The giving of a note in liquidation of a debt for labor and materials fur- 
nished, and which matures during the time in which a mechanic’s lien 
may be enforced, tolls the running of the Statute of Limitations, and such 
statute will not begin to run upon or against the lien until the maturity of 
such note. Sleeper v. Elliott, 280. 


LIMITATION OF INDEBTEDNESS. 
Of school district, see Schools, 3, 4. 


LOWEST BIDDER. 
Letting public contract to, see Contracts, 8, 9. 


MAGISTRATE. See Justice of the Peace. 


MANDAMUS. 


A writ of mandamus will not issue to compel the execution of a sheriff’s 
deed to one who is not a redemptioner, nor when it is the duty of the sheriff 
under the statute to issue the deed to another. State ex rel. Forest Lake 
State Bank v. Herman, 77. 


MASTER AND SERVANT. 


A master is one who prescribes the direction, the means, and method of the 
work, and who controls and directs another, his servant, in the discharge 
of his duties, whom he may discharge at will, with or without cause; a 
servant is one who is employed to render personal services to another, his 
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MASTER AND SERVANT—continued. 
master, and who remains in the discharge of his duties under the control 
and direction, and subject to the order, of the master in the discharge of 
the work and duties undertaken. Minneapolis Iron Store Co. v. Branum, 
355. 


MAXIMS. 


In general, a party must bear such logs as he incurs by reason of his own 
folly. Winkel v. Atlas Lumber Co. 542. 


MECHANICS’ LIENS. 
Judgment on appeal in action to foreclose, see Appeal and Error, 
18. 
Limitation of time for foreclosure, see Limitation of Actions, 1, 4. 


1. The giving of a note for the amount due by the debtor does not in itself 
waive and set aside a mechanics’ lien. Where such note matures pending 
the time during which such lien could have been enforced, no waiver will 
be presumed in the absence of an express agreement, and the note will be 
deemed merely to be a liquidation of the debt. Sleeper v. Elliott, 280. 

2. The failure to give the notice of intention to enforce a lien required by 
§ 6825 of the Compiled Laws of 1913 is not fatal where the party to be 
notified has appeared and defended the action, and where no prejudice has 
been shown to result from such failure. Atlas Lumber Co. v. Canadian- 
American Mortg. & T. Co. 39. 

3. When a clerk of a district court enters a satisfaction of a mechanics’ lien 
opposite a description not embraced in the satisfaction filed with him, 
and a subsequent encumbrancer is misled thereby, the lien is not rendered 
inferior to the encumbrance. Atlas Lumber Co. v. Canadian-American 
Mortg. & T. Co. 39. 


MISREPRESENTATIONS. See Fraud and Deceit. 


MISTAKE. 
Mistake of clerk in entering satisfaction of mechanics’ lien, see 
Mechanics’ Liens, 3. 
Mistake of fact in releasing mortgage, see Mortgage, 2, 3. 


MONEY IN COURT. 
Where money is brought by a prisoner to a jail with which to pay a fine, 
but before any tender or payment thereof such money is claimed by his 
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MONEY IN COURT—continued. 
wife, who informally asserts that it was obtained from her by. threats and 
fraud and with the collusion of the sheriff, the trial judge has, in the ab- 
sence of proper legal proceedings, no right to order the money taken from 
him and to be held by the clerk pending the controversy. Schwahr v. 
District Ct. 6. 


MORTGAGE. 
As to chattel mortgage, see Chattel Mortgage. 


PRioRITIEs. 


1. The lien of a mortgage on a building situated upon a railroad right of way 
is superior to the preferemce right of the county, to sell the building for 
the personal property taxes of the tax. debtor, assessed against a valuation 
of other classes of personal property. First Nat. Bank v. Kelly, 546. 


SaTIsSFACTION ; DiscHarcEe. 


2. Where the purchaser of Jand and of two prior mortgages, which. are liens 
upon the same, releases such mortgages through a mistake of fact and in the 
delief that there are no judgment liens against said property, he will after- 
wards be allowed to cancel. said releases and. to reinstate and to foreclose 
said mortgages on discovering subsequent judgment liens, provided that 
the owners of such liens have not, by his prior action, been. induced to 
change their position and have not lost any substantial and material rights. 
Strehlow v. Fee, 59. 

3. Where the owner of land who, in order to protect his title, has purchased 
@ prior mortgage, seeks to set aside a release of such mortgage, which he 
has executed through a mistake of fact and in ignorance of the existence of 
other judgment liens, and the owners of such liens have not been induced 
by such action to change their position or to lose their material rights, the 
question is one of mistake, and not of negligence, and he will not be pre- 
cluded from the right to cancel such release and to foreclose the said mort- 
gage by the mere fact that he relied upon an abstract, and did not search 
the records in order to ascertain the true condition of affairs. Strehlow v.. 
Fee, 59. 


FORECLOSURE; REDEMPTION. 


Estoppel by assuming the position of a redemptioner, see Estoppel. 
36 N. D—44. 
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MORTGAGE—continued. 


Mandamus to compel execution of sheriff’s deed to one who is not 
a redemptioner, see Mandamus. 


4. Where a debtor assigns by way of pledge his right to recover purchase money 
from one who has purchased land from him under an executory contract, 
and also mortgages his interest in the land to the same creditor, the pledge 
and the mortgage are linked, and the whole transaction is considered as an 
hypothecation of the beneficial interest of the debtor in the contract and 
in the land. Brastrup v. Ellingson, 68. 

5. Where, in pursuance of a decree of foreclosure, the vendor’s interest in the 
land contract and his interest in the land are subjected to separate sales, 
and both are sold to the creditor as the highest bidder, the two instruments, 
the contract and the mortgage, do not lose their identity as parta of the 
one security transaction. Brastrup v. Ellingson, 68. 

6. The assignee of the vendor, who redeems the land contract by the payment 
of a nominal sum, for which the same was bid in at the sale, together with 
the statutory interest, takes the contract subject to equities existing in 
favor of the unpaid creditor. Brastrup v. Ellingson, 68. 

7. As between the unpaid creditor who has purchased the interest of his 
debtor as vendor under the land contract for a substantial sum, and a sub- 
sequent assignee of the contract merely, who redeems the contract as suc- 
cessor in interest to the vendor by the payment of a nominal sum, the 

‘former has a prior right in equity to the purchase money due under the 
contract. Brastrup v. Ellingson, 68. 

8. One W. gave first and second mortgages on 120 acres of land and a first 
mortgage on 40 acres. The first mortgages were assigned to R. and the 
second mortgage to D. M. obtained a judgment against W. and sold the 
land under execution subject to the prior mortgages. F. obtained a subse- 
quent judgment; M. assigned the certificate of execution sale to P.; R. 
foreclosed the first mortgages; and D. and P. redeemed from the foreclosure 
sales. D. assigned his certificate of redemption and mortgage to M. After 
the expiration of the period of one year without redemption from the exe- 
cution sale, and within sixty days from the redemptions by D. and P., F. 
attempted to redeem by paying to the sheriff the amount of all prior liens. 
Held, that at the expiration of the period for redemption from the execu- 
tion sale F. ceased to be a redemptioner. State ex rel. Forest Lake State 
Bank v. Herman, 177. 

9. Sections 7753-7757, and 7763 of the Compiled Laws of 1913 construed and 
held to limit the exercise of the right of redemption to the period of one 
year from the day of sale, with a permissible extension applicable only in 
case of a redemption by a redemptioner within a year from the day of sale. 
State ex rel. Forest Lake State Bank v. Herman, 177. 
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MORTGAGE—continued. 

10. Sections 7757 and 7763 of the Compiled Laws of 1913 construed; and held 
that, upon the expiration of the period for redemption, the full beneficial 
ownership of the debtor passes to the purchaser at the execution sale, and 
that the execution of the sheriff’s deed is only a ministerial act required to 
complete the formal transfer of the naked legal title. State ex rel. Forest 
Lake State Bank v. Herman, 177. 

11. After the lapse of a year from the date of a mortgage sale, the courts have 
full power to permit a redemption when equity and justice demands it. 
Wade v. Major, 331. 


MUNICIPAL CORPORATIONS. 
Contracts for public improvements, see Contracts, 4—9. 
Authority to change grade of street, see Highways, 3. 
Complaint in action against to recover cost of raising building to 
conform to level of sidewalk, see Pleading, 1 


A city is not liable for the ultra vires acts of its officers, nor for the indirect 
consequences of obedience to orders of its officers which are issued without 
authority. Johnson v. Granville, 91. 


MUTUAL BENEFIT SOCIETIES. 
Insurance by, see Insurance, 4. 


NEGLIGENCE. 
Estoppel to set up, see Estoppel, 3. 


NEGOTIABLE INSTRUMENTS. See Bills and Notes. 


NEWLY DISCOVERED EVIDENCE. 
New trial for, see New Trial, 1. 


“NEW TRIAL. 
Review of discretion as to, see Appeal and Error, 3-6. 


1. Where an answer fairly apprises a plaintiff that a certain defense will be 
made, and upon the trial another defense is mainly relied upon, which 
plaintiff is unable to meet, the circumstances warrant the trial court in 
holding that plaintiff is taken by surprise. First International Bank v. 
Davidson, 1. 
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NEW TRIAL—continued. 
2. The newly discovered evidence presented as a ground for new trial may be 
that of witnesses who were present in court. First International Bank v. 
Davidson, 1. 


NOTICE. 
Of intention to enforce mechanics’ lien, see Mechanics’ Liens, 2. 
As question for jury, see Trial, 2. 


NUISANCES. 
Prejudicial error in admission of evidence in action for main- 
taining, see Appeal and Error, 12, 13. 
Indictment for keeping, see Indictment, Information and Com- 


plaint. 
Criminal nuisance in violation of prohibiting law, see Intoxicating 
Liquors. | 
OFFICERS. 


Of banks, see Banks, 2._ 

Liability of public officers for failure to take bond from eontractor 
as required by statute, see Bonds. 

Election of, see Elections. 

As to justice of the peace, see Justice of the Peace. 

Liability of city for ultra vires acts of its officers, see Municipal 
Corporations. 

School officers, see Schools. 


Under the provisions of chapters 112 and 254 of the Laws of 1915, the salaries 
of the various county officers, with the exception of the state’s attorney 
and the sheriff, for the year 1916, in the county of Billings, should be com- 
puted on the basis of the assessed valuation for the year 1915, rather than 
upon that of the year 1914, and this in spite of the fact that after the 
year 1914 the county was reduced in size by the setting off and creation 
of Slope county. Ray v. Beery, 646. 


PARENT AND CHILD. 
Rights of children in homestead, see Homestead, 6. 
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PAVING. 
Contracts for, see Contracts, 4-9. 


PAYMENT. 
Extension of time for, as consideration for chattel mortgage to se- 
cure debt, see Chattel Mortgage, 2, 3. | 
As affecting limitation of action, see Limitation of Actions, 4, 


Where the debtor pays a part of the indebtedness secured by mortgage and 
directs its application to the payment of such debt, the mortgage is reduced 
by the amount of the payment, notwithstanding a subsequent effort of the 
creditor to apply it upon another debt. Hagen v. Dwyer, 346. 


PERSONAL PROPERTY. 


Mortgage on, see Chattel Mortgage, 
Sale of, see Sale. 


PETITION. 
Of plaintiff, see Pleading. 


PLEADING. 
Review of discretion as to amendments, see Appeal and il a . 
Variance between pleading and proof, see Evidence, 12. : 
In criminal prosecution, see Indictment, Information and Com- 
plaint. 


1. A complaint in an action against a city to recover the cost of raising a 
building to conform to the level of a sidewalk fails to state a cause of ac- 
tion which merely alleges that the plaintiff built the sidewalk in obedience: 
to a command of the officers of the city, but fails to allege that any. grade 
had been established in the street or that any ordinance had been passed 
changing the natural surface and establishing a new grade, or that the 
defendant city had exercised any control over the raising of said building 
or the construction of the sidewalk, or had in any manner encroached upon, 
or by any physical act on its part damaged, the property of the plain- 
tiff. Johnson v. Granville, 91. 

2. Complaint examined and held sufficient to justify a recovery for damages 
for the depreciation in the value of premises occasioned by the construction 
of a spur track of a railway company upon a public street, Gram Constr. 
Co. v. Minneapolis, 8t. P. & 8. Ste. M. R. Co. 164. 
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PLEADING—continued. 

3. A complaint which contains all the material allegations required in a com- 
plaint in a statutory action to determine adverse claims, and in addition 
thereto sets forth the specific interests claimed therein by the defendant, 
and reasons showing such interests to be invalid is not demurrable. Bis- 
‘marck Water Supply Co. v. Burleigh County, 191. 

4. The trial court may, on a motion to strike out a demurrer to an amended 
complaint on the ground that such amended complaint merely restates a 
former one to which a demurrer has been sustained, review the correctness 
of the adjudication on the former demurrer, and, if erroneous, correct his 
error, if such demurrer was improperly sustained. Strehlow v. Fee, 59. 


PLEDGE. 
Treating pledge of right to purchase money under land contract 
and mortgage of the vendor’s on the land to the same creditor 
as one transaction, see Mortgage, 4. 


PREJUDICIAL ERROR. See Appeal and Error, 9-17. 


PRESENTMENT. 
Of note to maker as condition to holding indorser liable, see Bills 
and Notes, 2. 
PRESUMPTIONS. | 
On appeal, as to correctness of finding of facts, see Appeal and 
Error, 8. 


In general, see Evidence, 1—4. 


PRINCIPAL AND AGENT. 
Sufficiency of evidence of agency to take question to jury, see Trial, 
1. 


1. Where a medical company sends to a would-be agent or local dealer a con- 
tract of agency or right to sell, which includes an assumption by such dealer 
of the debt of a third party, and requires him to sign the same and to 
obtain the signature of sureties thereto, who, in consideration of the sum 
ef $1 to them in hand paid by the said medical company, shall and do 
agree to become such sureties, the guaranty obtained will be deemed to be 
a direct contract with said medical company and the dealer to be its agent 
in obtaining the same. Dr. Koch Medical Tea Co. v. Poitras, 144. 
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PRINCIPAL AND AGENT—continued. 

2. When a special agent acts under a special and limited written authority, 
he cannot bind his principal by any act in excess of his written authority. 
Winkel v. Atlas Lumber Co. 542. 

3. An agreement by an agent that if a horse does not recover from a defect 
he will allow the vendee to purchase another horse and pay the difference 
between the second and the first animal, and in such event will have re- 
turned to him the notes first given, is within the implied authority of such 
agent, and will be binding upon his principal in the absence of a limita- 
tion on such authority which is known to the purchaser. Holbert v. Weber, 
106. 


PRINCIPAL AND SURETY. 
As to bonds generally, see Bonds, 7 
Liability of surety on bond of guardian, see Guardian and Ward. 
As to guaranty, see Guaranty. 


PRIORITY. | 
Of chattel mortgage, see Chattel Mortgage, 7. 
Of mechanics’ lien, see Mechanics’ Liens, 3. 
Between mortgage and other liens, see Mortgage, 1. 


PRISONER. | 
Power of judge to order money brought by prisoner. to pay fine, but 
which is claimed by his wife, to be taken from him and held 
by the clerk pending determination of the controversy, see 
Money in Court. 


PROHIBITION. See Intoxicating Liquors. 


PROTEST. 
Against public improvement, see Contracts, 5. 


PUBLICATION. 
_ Of proposals for work of public improvement, see Contract 4. 


PUBLIC CONTRACTS. See Contracts, 4-9. 
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PUBLIC DECENCY. 


Section 10,250 of the Compiled Laws of 1913 is only applicable where no 
other punishment is provided in the statutes for the act complained of. 
State v. Nelson, 564. 


PUBLIC IMPROVEMENTS. 
-- Contracts for, see Contracts, 4-9. 


PUBLIC LANDS. 
Establishment of highway over, see Highways, 1, 2. 
The public lands situated in the territory of Dakota and state of North Da- 


kota at no time belonged to the Indians, and the courts have never recog- 
_ Bized any title in the Indians thereto. Faxon v. Civil Twp. 634. 


PUBLIC OFFICERS. See Officera 
PUBLIC SCHOOLS. See Schoola. 


PUBLIC WORK. 
Contracts for, see Contracts, 4-9; Corporations, 8. 


RAILROADS. 
Damages for depreciation in value of lot by construction of rail- 
—* poad, see Damages, 2, 

Dismissal of action for injuries at crossing, see Dismissal and Dis- 
continuance. 

As additional servitude on highway, see Eminent Domain, 2. 

Pleading in action for damages for injury resulting from construc- 
tion of spur track in public street, see Pleading, 2 


REAL PROPERTY. 
Mortgage on, see Mortgage. 


Sale of, see Vendor and Purchaser. 
REARGUMENT. 
On appeal, see Appeal and Error, 19. 
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RECORDS AND RECORDING LAWS. ; 
Mistake of clerk in entering satisfaction of mechanics’ lien, see Me- 
chanics’ Liens, 3. , 
One who is required to file an instrument for record as a protection to subse- 
quent purchasers and encumbrancers is not chargeable with the conse- 
quences of errors committed by the recording officer in entering it as affect- 


ing property not embraced in the instrument. Atlas Lumber Co. v. Ca- 
nadian-American Mortg. & T. Co. 39. 


REDEMPTION. 
From mortgage, see Mortgage, 8-11. 


REGENTS. 
State Boards of Regents, see State Board of Regents, 


REHEARING. 
On appeal, see Appeal and Error, 19, 


REINSTATEMENT. 
Of discharged mortgage, see Mortgage, 2, 3, 


RELEASE. 


Of mortgage, see Mortgage, 2, 38. 


1. Where a person who receives injuries while a passenger upon « railway 
train is induced to make settlement of, and release, his cause of action 
against the railway company by reason of false representations of material 
facts made by the claim agent, during the negotiations of settlement, and 
prior to the execution of the release, such settlement and release may be 
rescinded and avoided, even though such false representations were made 
without knowledge of their falsity and without wrongful or fraudulent 
intent on the part of the claim agent. Clark v. Northern P. R. Co. 503. 

2. A release given by such passenger may be avoided in an action at law, and 
an action for damages maintained, without first obtaining a decree can- 
celing the release. Clark v. Northern P. R. Co. 603. 


REMEDIES. 
Election of, see Election of Remedies. 


Son . : ee 
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RESCISSION. 
Of contract generally, see Contracts, 1-3. 
Of release by passenger, see Release. 
Of contract of sale, see Sale. 


REVERSIBLE ERROR. See Appeal and Error, 9-17. 


REVIEW. 
Of order or judgment, see Appeal and Error. 
Of justice’s judgment, see Justice of the Peace, 6. 
Of assessment of taxes, see Taxes, 1. 


SALARY. . 7 
Of public officers, see Officers. 


SALE. 


tion or Suit, 1. 


Condition precedent to right of action for purchase price, see Ac- 


Bill of sale as prima facie evidence of passing of title, see Evi- 


dence, 2. 


What constitutes fraud justifying rescission of, see Fraud and De-. 


ceilt, 2. | 
For taxes, see Taxes, 2—4. 


‘Question for jury as to whether sale was conditional, see Trial, 3. 


De.ivery; Passine or TITLE. 


1. If, under a contract for the sale of specific goods, the seller is bound to 
do something to the goods for the purpose of putting them in a deliverable 
state, that is, into a condition in which the buyer is bound to accept them 
unless a different intention appears, the property does not pass until such 
thing is done, and this is the law even where a bill of sale is given. Simp- 


son v. Perfett, 526. 


WARRANTY. 


2. The vendor of personal property impliedly warrants the quality and quantity 


of the articles sold. Holbert v. Weber, 106. 
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SALE—continued. 

3. The word quality when used in a warranty and in § 6344 of the Compiled 
Laws of 1913 imports “adaptiveness, suitableness, and fitness for the pur- 
pose specified,” and in the case of a horse adaptiveness and suitableness 
for the general purposes for which horses are purchased. Holbert v. Weber, 
106. 


SATISFACTION. 
Of mortgage, see Mortgage, 2, 8. 


SCHOOLS. 
Fraud in inducing issue of district warrant, see Contracts, 3. 
Estoppel of school officers to defend action upon district warrant 
obtained by fraud, see Estoppel, 2. 
State Board of Regents, see State Board of Regents. 


1. The public schools of North Dakota are under the control of the legislature, 
and the respective school boards have no other powers than those which 
the statutes confer upon them. Pronovost v. Brunette, 288. 

2. The legislative policy in North Dakota is that the public schools in the 
common-school districts of the state shall be maintained in buildings which 
are owned by the public. Where a common-school district already owns a 
school building which is adequate to the needs of the district, and there 
are not nine children residing 24 miles therefrom so that additional accom- 
modation is needed for such persons, it has no authority or power to lease 
another building and to remove the school thereto. Pronovost v. Brunette, 
288. 

3. The officers of a school district entered into contracts on behalf of the district 
involving obligations in excess of the debt limit and in excess of the power 
to levy taxes, which contracts were fully performed, resulting in the con- 
struction and equipment of a high school building and in the issuance and 
payment of warrants therefor. In an action brought by the school district 
against the members of the school board in which it is sought to hold them 
personally liable for the payments so made, held, that in the absence of 
fraud the defendants are not personally liable. Kenmare School Dist. v. 
Cole, 32. 

4. Where, as a result of contracts in excess of the debt limit, a school district 
is the recipient of a valuable public improvement which it was within its 
charter power to own and control, no action can be brought by the district 
against the officers whose action made the improvement possible where the 
taxpayers acquiesced in the performance of the contracts and the district 
retains the benefits thereof. Kenmare School Dist. v. Cole, 32. 
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SECOND OFFENSE. 
Indictment for, see Indictment, Information and Complaint. 


SERVANTS. 
Who is a servant, see Master and Servant. 


SHERIFF. 
Mandamus to compel execution of sheriff’s deed, see Mandamus. 


SHERIFE’S CERTIFICATE. 
Estoppel to assert rights under, see Estoppel, 1. 


SODOMY. 


1. The crime of sodomy, as defined by § 9615 of the Compiled Laws of 1913, 
is much broader than the common-law offense, and includes carnal knowl- 
edge by or with the mouth. State v. Nelson, 564. 

2. An information which charges that the defendant “did then and there wil- 
fully and wrongfully expose her, the said M’s, private parts and lap and 
suck the same with his tongue and mouth to the gross injury of the said 
M, and to the gross injury of the public morals of said county,” involves 
the crime of sodomy. State v. Nelson, 564. 


SPECIAL AGENT. | 
Authority of, see Principal and Agent, 2. 


SPUR TRACK. 
As additional burden on highway, see Eminent Domain, 2. 
Pleading in action for damages for injury resulting from construc- 
tion of spur track in public street, see Pleading, 2. 


STATE BOARD OF REGENTS. 


The provision in § 2 of chap. 237, Laws 1915 (commonly known as the State 
Board of Regents Act), empowering the governor to nominate and the 
senate to confirm nominations for the offices of members of the State Board 
of Regents during the same session of the legislature at which the act 
creating the office was enacted, does not conflict with or contravene the 
initiative and referendum amendment to § 25 of the state Constitution. 
State ex rel. Langer v. Crawford, 385. 
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STATUTE OF LIMITATIONS. See Limitation of Actions. 


STOCK. 
Of corporations generally, see Corporations. 


STOCKHOLDERS. 
Liability of, generally, see Corporations, 5—7, 
Insurance companies, see Insurance, 1-3. 


SUBSCRIPTION. 
To corporate stock, see Corporations, 1—4. 


SUCCESSION TAX. See Taxes, 5-10. 


SURPRISE. 
New trial for, see New Trial, 1. 


TAXES. 
Priority between tax lien and lien of mortgage, see Mortgage, 1. 


REvipw or ASSESSMENTS. 


1. Under the provisions of § 2201, Compiled Laws 1913, the courts are vested 
with powers to grant relief, in an action or proceeding to collect or annul 
taxes, or in an action to determine adverse claims, against partial, unfair, 
or unequal assessments, Bismarck Water Supply Co. v. Burleigh County, 
191. 


ENFORCEMENT ; SALE. 


2. Sections 2171 and 2186 of the Compiled Laws of 1913, which give to the 
state and county a lien for personal property taxes of the tax debtor and 
authorize distraint of the personal property owned or subsequently acquired 
by the tax debtor, construed and held to create a lien against a specific 
personal property only for taxes levied against a valuation of property of 
the same class. Advance Thresher Co. v. Beck, 21 N. D. 55, followed. First 
Nat. Bank v. Kelly, 546. 

3. A mortgagee of personal property who is not the tax debtor is entitled, 
upon tendering the taxes, which are a lien upon the property, to enjoin the 
sale of the property mortgaged, except as the same may be sold subject to 
the mortgage. First Nat. Bank v. Kelly, 546. | 


702 INDEX 


TAXES—continued. 
4. When lands have been offered for sale and bid in by a county for void taxes, 
an action lies against the county to cancel and annul the taxes and tax sales. 
Bismarck Water Supply Co. v. Burleigh County, 191. 


Succrssion Tax. 


5. The term “droit de detraction” means a tax which is levied on the right. 
of removal of property from one state to another, and does not include an 
inheritance tax, which is merely a tax upon the right to devise and to in- 
herit. Moody v. Hagen, 471. 

6. There is a wide distinction between a tax on the right to export or to carry 
out of a state property after it has passed to an heir or legatee and has 
become his, and a tax on the property before it passes to him, or a tax 
upon his right to receive or of the deceased to devise and bequeath. Moody 
v. Hagen, 471. | 

7. A citizen of a foreign country, residing therein, has, in the absence of ex- 
press treaty right, no reason to complain that his inheritance is taxed more 
than that of a fellow alien who resides in the United States, but not in the 
state where the deceased resided or of the probate of the will. Moody v. 
Hagen, 471. 

8. The wealth and prosperity of California or of any other state in the Union 
is of vital importance to the people of North Dakota. A statute, therefore, 
which discriminates in the matter of the amount of an inheritance tax be- 
tween a citizen and resident of Norway and a citizen of Norway residing 
in California or any other state of the Union, is not for that reason void on 
the ground of class legislation. Moody v. Hagen, 471. 

9. Section 8977 of the Compiled Laws of 1913, which imposes a tax of 25 per 
cent on the inheritance of nonresident aliens as opposed to a tax of 14 per 
cent on the inheritances of citizens and resident aliens residing in the 
United States, is not in violation of § 20 of art. 1 of the Constitution of 
North Dakota, which provides that “no citizen or class of citizens shall be 
granted privileges or immunities which upon the same terms shall not be 
granted to all citizens.” Nor is it in violation of § 11 of art. 1, which pro- 
vides that “laws of a general nature shall have a uniform operation.” Nor, 
where the decedent was a citizen of the United States and residing therein, 
is it in violation of art. 6 of the Treaty of Amity and Commerce between 
Norway and the United States, and which provides that “the subjects of the 
contracting parties in the respective states may fully dispose of their goods 
and effects either by testament, donation, or otherwise, in favor of such per- 
eons as they think proper; and their heirs, in whatever place they shall 
reside, shall receive the succession ab intestato, either in person or by their 
attorney, without having occasion to take out letters of naturalization. 
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TAXES—continued. 

These inheritances, as well as the capitals and effects, which the subjects 
of the two parties, in changing their dwelling, shall be desirous of removing 
from the place of their abode, shall be exempt from all duty, called ‘drost 
de detraction,’ on the part of the governments of the two states respective- 
ly.” Moody v. Hagen, 471. 

10. The clauses of § 8977 of the Compiled Laws of 1913, which provide for a 
larger inheritance tax or charge upon the property devised to or inherited 
by a nephew or niece, than upon the property devised to or inherited by a 
cousin or uncle or aunt, are not in violation of the 14th Amendment to the 
Federal Constitution, nor of § 69 of the Constitution of North Dakota, 
which provides that “the legislative assembly shall not pass local or special 
laws for the assessment or collection of taxes,” nor of § 70 of the Con- 
stitution of North Dakota, which provides that “in all other cases where a 
general law can be made applicable, no special law shall be enacted.” 
Strauss v. State, 594.. 


TENANTS. 
In general, see Landlord and Tenant. 


TENANTS IN COMMON. See Cotenancy. 


» 


THRESHING. 
Sufficiency of evidence to support finding in favor of threshera’ lien, 
see Evidence, 9. 
Lien on future earnings of threshing machine, see Liens, 1. 


TIME. 
As material ingredient of crime of maintaining nuisance in viola- 
tion of prohibition law, see Intoxicating Liquors. 
For redemption from mortgage, see Mortgage, 9-11. 


TITLE. | 
Reservation of title to crops until a division is made, see Croppers. 
Of personal property, passing of, see Sale, 1. 


TRANSFER TAX. See Taxes, 5-10. 
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TREATIES. 


1. Article 6 of the Treaty of Amity and Commerce between the United States 
and the Kingdom of Norway is only applicable to the estates of decedents 
who were citizens of Norway leaving property in the United States and 
citizens of the United States leaving property in Norway and those in- 
heriting from them, and is not applicable to the estates of decedents who 
were citizens of the United States. Moody v. Hagen, 471. 

2. The general rule that treaties should be liberally construed so as to carry 
out the apparent intention of the parties to secure equality and reciprocity 
between them does not justify a state court in judicially legislating as 
against the right of the state and its taxing power, and in adding words 
to a treaty so as to make it applicable to the estate of citizens of the 
United States in the United States, when by its terms it is only applicable 
to the estates of aliens or to the estates of citizens of the United States 
who reside in a foreign country. Moody v. Hagen, 471. 


TRIAL. 
Presumption on appeal as to findings of fact, see Appeal and Error, 
8. 
As to new trial, see New Trial. 


SuFFICIENCY OF EvIDENCE TO GO TO JURY. 


1. Where one, the landlord, had leased his farm to another, the tenant, for a 
term of five years, wherein the landlord was to furnish all the seed and 
each to have half of the grain raised upon such premises, and the landlord 
had a lien on the tenant’s share of such grain by reason of a provision in 
the lease, and the landlord permits the tenant during each of said years to 
haul off and sell all of the tenant’s share of such grain and a part of the 
landlord’s share also, and the landlord during all of such time, until after 
the expiration of the lease, gives no notice to the person purchasing such 
grain from such tenant that the landlord claims a lien thereon, initiates 
no judicial proceedings of any kind or character to indicate his dissatis- 
faction with the action of the tenant, serves no notice on the purchaser, the 
elevator company, or person who in good faith and in the ordinary course 
of business purchases such grain and parts with value, that he is in any 
manner dissatisfied, and in no manner makes any complaint concerning the 
action of his tenant in the selling of such grain, but during all of such time 
remains silent, manifesting no dissatisfaction, and apparently acquiescing 
in the acts of his tenant, and the testimony concerning all such transactions 
and acts of the tenant is submitted to the jury,—held, that there was suf- 
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TRIAL—continued. 
ficient evidence of agency to submit the question of agency to the jury,. 
and the jury having found that the tenant was the agent of the landlord 
for the purpose of selling and disposing of the grain, which he did sell and 
dispose of, it is conclusive, and will not be disturbed on appeal. Ellis v. 
Nelson, 300. 


Questions oF Law anD Fact. 


2. Where there is a conflict of testimony as to whether a sale is conditional 
or absolute, and one took a chattel mortgage on such property, and there is 
testimony showing that at the time he took such mortgage he had knowl- 
edge that the sale was conditional, and the mortgagee submits evidence 
showing it was an absolute sale, it is a proper question for the jury whether 
he took his mortgage without notice. Horton v. Wright, B. & 8. Co. 622. 

8. Where evidence is conflicting as to whether the sale of certain personal 

- property was absolute or conditional, the question is a proper one for the 
jury. Horton v. Wright, B. & S. Co. 622. 


e 


INSTRUCTIONS. 


Prejudicial error as to, see Appeal and Error, 11, 14-16. 


4. Evidence examined and held to warrant the instructions of the trial court. 
on the question of fraud inducing the execution of the contract involved in 
the suit. Elliott Supply Co. v. Lish, 640. 

6 An instruction was not erroneous which, in a suit on a promissory note, 
charged that “the burden is on the plaintiff in the first instance to show 
prima facie that there was a consideration. The burden then shifts to the 
defendant to show that there was no consideration, and if the defendant 
meets that issue with sufficient evidence to overcome the prima facie show- 
ing of the note that it bears a consideration, then the burden returns to 
the plaintiff to establish upon the entire and on the whole case that there 
was a consideration for the note.” Holbert v. Weber, 106. 


TROVER. 
Measure of damages for conversion, see Damages, 1. 


TRUSTHE PROCESS. See Garnishment. 


TRUSTS. 
Trust relation between guardian and ward, see Guardian and 


Ward. 
36 N. D.—45. 
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VALUE. 
Presumption as to, see Evidence, 1. 


VARIANCE. 
Between pleading and proof, see Evidence, 12, 


VENDOR AND PURCHASER. 

Mortgage on crops to secure payment of purchase price of land 
sold; right to foreclose for rent during possession of vendee 
where contract is canceled, see Chattel Mortgage, 8. 

Damages for conversion of executory land contract, see Damages, 1. 

Right of vendor who has elected to cancel contract, to bring an ac- 
tion for purchase price, see Election of Remedies. 

Presumption as to value of executory land contract, see Evidence, 
1. 

Sale of homestead, see Homestead, 3, 5. . 

Mortgage of interest of vendor under executory land contract and 
pledge of his right to recover purchase money, see Mortgage, 
4—T. 

Sale for taxes, see Taxes, 2—4. 


VENUE. 
Change of venue of action before justice of the peace, see Justice of 
the Peace, 2—4. 


VOTERS AND ELECTIONS. See Elections. 


WAIVER. 
Of lien, see Liens, 2. 
Of mechanics’ liens, see Mechanics’ Liens, 1, 


WARD. See Guardian and Ward. 


WARRANTS. 
Fraud in inducing issue of school warrant, see Contracts, 8. 
Estoppel of school officers to defend action upon district warrant 
obtained by fraud, see Estoppel, 2. 
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WARRANTY. 
On sale of personal property, see Sale, 2, 8. 


WILLIS. 
Right of aliens to take under, see Aliens. 
Right to take by will as a natural right, see Descent and Distribu- 
tion. 
Tax on gifts by, see Taxes, 5—14. 


WITNESSES. 
Admissibility of testimony, of in former suit, see Evidence, 5, 6. 
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